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CHAPTER XIX 

SCOTLAND: WHAT IS A JOINT VENTURE? 

1. INTRODUCTION 

The courts of Scotland have for some time recognised what the Scots 

term a joint adventure as being part of the common law of Scotland. Over 

the years there has been a gradual shift by the courts away from drawing a 

distinction, however tenuous such a distinction may have been, between the 

law applicable to joint adventures and the law applicable to partnerships, 

towards a merging of the concept of joint adventure with that of 

partnership. The result is that in Scotland the law applicable to joint 

adventures is now, for all intents and purposes, the law applicable to 

partnerships. Despite this merger, or perhaps more correctly in this day 

and age, this take-over, the courts as late as 1961 were still drawing a 

distinction between a joint adventure and a partnership. 

In Parker v Walkerl Lord Walker was required to consider the 

relationship between a number of participants to a fishing enterprise. 

Lord Walker considered the relationship and said: - 

"I accordingly hold that the legal relationship was that of a joint 

adventure. "2 

This dictum of Lord Walker raises a number of questions. What do the 

courts mean when they hold that a relationship between participants is 

that of a joint adventure? How, if at all, has the joint adventure been 

distinguished by the courts from a partnership? Is there today a 

distinction drawn by the courts between a joint adventure and a 

partnership and, if there is, what is it? 

2. DEFINITION OF A JOINT ADVENTURE 

There are a number of decisions, from as early as 16973, in which 

the existence of a joint adventure has or has not been found without the 
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courts addressing directly the question of what a joint adventure is. Of 

the decisions that do address the question directly, the members of the 

courts, in their pronouncements have proclaimed that a joint adventure is 

a limited partnership , or a species of partnership. 
4s 

In The British Linen Company v Alexander6 the Lord Ordinary 

considered argument to the effect that the relationship between a number 

of participants was a joint adventure and not a partnership and concluded: - 

". 
.. 

it can make no difference that the case is one of joint 

adventure, for a joint adventure is just a limited partnership ." 

In Mair v Woody the Lord President held: - 

"A joint adventure is simply a species of the genus partnership, .. " 

The view of the judiciary has oscillated between a joint adventure 

being a partnership simpliciter and a joint advernture being a limited 

partnership. Whether there is in reality any difference between the two 

is open to question and as such the construction that the courts have 

placed on the word "limited" must be considered. However, before 

considering that issue it should be noted that the commentators have, as a 

general rule, arrived at a similar result; that a joint adventure is a 

limited partnership. The doyen of Scottish commentators, Bell, has 

written: - 

8 
"Joint adventure, or joint trade, is a limited partnership ... " 

and, in the main, commentators have adopted those words or ascribed to 

that view9. Others have held that a joint adventure is a partnership 

simpliciter. Lillie10 wrote: - 

"... a joint adventure [is] indistinguishable from an ordinary 
partnership ... " 

It is also necessary to recognise that there are judges who have made 

pronouncements that do not make reference to a partnership connection. In 

Pyper v Christie11 the Lord Justice-Clerk said: - 
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"A joint-adventure is simply a coming together of people for the 
prosecution of a certain purpose. " 

The Lord President in Livingstone v Allan12 held: - 

"Though not technically a partnership ... the case of such a 
joint-adventure is very similar to that of a partnership for the 
purpose of the present question. " 

Once again the question has to be asked whether, in reality, there is 

any difference between what has been said in Pyper v Christie13 and 

Livingstone v Allan14 and what has been said above. If there is a 

difference, it would appear to be but slight and of questionable 

significance in the light of the decisions that hold that a joint 

adventure is a partnership, albeit a limited one. Notwithstanding this 

observation, it must be said that the Lord Justice-Clerk in Pyper v 

Christie15 does appear to open the way for holding that a joint 

adventure is other than a partnership, albeit a limited one. Furthermore, 

the Lord President in Livingstone v Allan 
16 

could be seen as taking 

the matter further. His Lordship made it clear that a joint adventure, in 

his view, was not a partnership, although the similarity was 

acknowledged. The use of the term "technically" does not alter this 

fact. Unfortunately His Lordship did not expand on this so as to state 

what he perceived a joint adventure as being if it was not "technically a 

partnership"17. It could be that both the Lord Justice-Clerk in Pyper 

v Christie18 and the Lord President in Livingstone v Allan19 had in 

mind the type of relationship that is described as a joint venture for the 

purposes of this thesis: a relationship that is not a partnership in that 

the relevant criteria required to establish a partnership are absent, but 

very similar thereto. However, even if their Lordships did have such a 

relationship in mind it is submitted that the weight of judicial opinion 

in Scotland would be against holding that a joint adventure, as understood 

by the courts of Scotland, is other than a partnership, or a limited 

partnership, and as such is a joint venture. 

Likewise, there are commentators who adopt the view that a joint 
20 

adventure is not a partnership or a limited partnership. Erskine, 

writing in the 1760's, said: - 
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"There is a great difference, by the acknowledgement of all trading 
nations, between a proper copartnership and a joint trade... " 

The distinction proferred by Erskine is discussed elsewhere in this 

thesis as is the criticism of that distinction made by Bell21. For the 

time being it is of interest to note that the trading nations which 

acknowledged the distinction are not identified. Certainly in so far as 

the major common law countries are concerned it was not acknowledged. As 

will be demonstrated later in this thesis, by the time of Erskine's 

treaties or shortly thereafter the courts of England had made it clear 

that they did not recognise, and it is unlikely that they ever did 

recognise, the distinction, in that they did not recognise a joint 

adventure other than as a partnership. It is, of course, possible that 

what Erskine had in mind was the recognition of the joint adventure as a 

business association rather than as a legal relationship. If this is the 

case then, as has been pointed out elsewhere in this thesis, there is a 

view that the major trading nations did recognise the joint adventure in 

that sense. 

3. JOINT ADVENTURE AND PARTNERSHIP: ANY DISTINCTION? 

The decisions wherein the Courts have, directly or indirectly, 

concluded that a joint adventure has, or has not, existed between 

participants undertaking an activity as a co-operative endeavour in 

unison, give rise to two questions. Both questions need to be addressed 

so as to attempt to draw from the decisions, the principles relied upon by 

the courts in reaching their conclusion that a joint adventure rather than 

a partnership was the relationship between the participants. The 

questions are: - 

1. what construction has the courts placed, expressly or by 

implication, upon the term "limited" in expressing a joint adventure 

to be a limited partnership?; and 

2. have the courts recognised or do they recognise, expressly or 

by implication, any distinction between a partnership and a joint 

adventure other than the distinction, if any, raised by the 

limitations considered in answer to the previous question? 
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4. WHAT IS A LIMITED PARTNERSHIP? 

The limitations, if any, that are applied to the law applicable to 

partnership which make a joint adventure a limited partnership, are not 

clearly expressed in the pronouncements of the members of the courts. 

However, an examination of the decisions does assist in determining 

whether there are any limitations as such and what those may be. 

The judgements in Mair v Wood22 are the most recent which touch 

upon the question. There is no doubt that there are limits. The issue is 

what are those limits. In that case the Lord President said: - 

"A joint adventure is simply a species of the genus partnership, 
differentiated by its limited purpose and duration (which necessarily 
affects the extent of the rights and liabilities flowing from the 
relationship), but in all other essential respects indistinguishable 
from any other partnership. "A joint adventure ... differs in no 
respect except its transient nature ... from an ordinary mercantile 
partnership" (More, Notes to Stair, p. xcviii). "23 

From this discussion by the Lord President two limitations are 

identifiable which distinguish a joint adventure from a partnership 

simpliciter: - 

1. a limitation as to purpose; and 

2. a limitation as to duration. 

5. LIMITATION AS TO PURPOSE 

Support for the limitation as to purpose distinction is not easily 

identified in the pronouncements of the judges, but it is easily gleaned 

from the decisions. An example of this is to be found in the 

pronouncement of the Lord Ordinary in Keith v Penn 
24. 

- 

"The whole joint-transactions were of one and the same description, 

buying and selling houses, and adjoining premises, or buying building 

lots, and selling the houses erected on them by the adventurers, and 
though, as these purchases were necessarily made successively, it 

might in one sense be said that there was a series of 
joint-adventures, the truth, as appears from the evidence, is, that 
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they were merely extensions or continuations of the first 
speculation, while it was still going on, made as occassion offered, 
and all carried on at the same time, on the same conditions, and with 
the same funds or credit, like successive dealings within the 
original line of business, by persons engaged in a regular 
partnership. In fact, except that they had other occupations, were 
not bound for any specified period, and used no special firm, the 
connexion of these two persons might have been properly enough 
described as a common copartney. " 

Furthermore, as can be gleaned from the decisison of the Lord 

President in Cameron v Young25, the limitation as to purpose cannot be 

taken to mean a limitation as to the class or type of activity that can be 

the subject matter of a joint adventure. The Lord President said: - 

"... I do not think that the term joint adventure is confined to any 
particular class of adventures. It is as applicable to an adventure 
in a sheep farm as to an adventure for trading. "26 

What is evident from the decisions of the courts is that the 

limitation as to purpose is a limitation as to the overall scope of the 

activity conducted by the participants to the joint adventure. It is 

almost a case of where the scope of the activity is singular or specific, 

the relationship is that of a joint adventure whilst where the scope of 

the activity is general or multi purpose, the relationship is that of a 

partnership. Support for this view is to be found of the judgement of the 

Lord Justice-Clerk in Pyper v Christie 
27. 

- 

"A joint-adventure is simply the coming together of people for the 
prosecution of a certain purpose. " 

Furthermore, a cursory examination of the majority of the decisions 

relating to joint adventures handed down by the courts illustrates this 

view28. It is interesting to note that the vast majority of these cases 

comply not only with the test of limitation as to purpose, but also the 

test of limitation as to duration. Most of the activities undertaken by 

the participants in joint adventure involved an element of "one-off" 

speculation by the participants, one or more of whom was not or were not 

normally involved in the particular type, class or line of activity 

undertaken by the joint adventure. Although, on the other hand, it must 

be recognised that it was more often than not that one or more of the 

participants was or were involved in a type, class or line of activity 
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closely akin to or which formed part of the type, class or line of 

activity undertaken by the joint adventure. It can be said that the 

concept of horizontal integration was often, though not always, present in 

the reasons for the participants entering into the joint adventure. 

6. LIMITATION AS TO DURATION 

Judicial support for the limitation as to duration is given by Lord 

Keith in Mair v Wood 
29: 

- 

"... its [a joint adventures] duration may be of a more limited, or 
transient, character than that of an ordinary partnership ... but 
these features at most do no more than fix a joint adventure as a 
species of partnership .. " 

and elsewhere by other judges30 

It is not to be taken that the limitation as to duration is only a 

limitation as to a period of time measured in days, months and years. The 

decision in M'Niven v Peffers31 is an example of a joint adventure 

limited as to a period of time. The decisions in Miller & Co. v 

Walker32 and Young v Dougana33 are examples of decisions which 

recognise that in terms of a limitation as to duration, a joint adventure 

may be for an indefinite period of time and that in terms of a limitation 

as to duration a joint adventure may also be limited to the extent of the 

life of the activity which is the subject matter of the joint adventure. 

What amounts to the extent of the life of the activity, which is the 

subject of the joint adventure can, in itself, give rise to difficulty, as 

can be seen by examining the two decisions. Both decisions deal with the 

question of when a participant to a joint adventure may terminate the 

joint adventure against the will of a co-joint adventurer. 

In the case of Miller & Co. v Walker34, Miller & Co. had entered 

into an agreement of no fixed period as to time with Walker to advance 

certain monies to Walker and to join with Walker to mine chrome ore on a 

lease held by Walker, based, inter alia, upon Walker's representation that 

the mine would produce profits of not less than £2,000 in the first two 

years of the agreement. After three years there had been no profit to be 
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shared by the participants. The further development of the mine required 

the input of capital. Miller & Co. was of the opinion that the proposed 

further development of the mine was not worth proceeding with and as such, 

sought to terminate the arrangement, against the desire of Walker who was 

convinced of the future profitability of the mine. 

The Lord President in dealing with the issue said: - 

"The question therefore comes to be whether, in the circumstances, 
the pursuer has the right to bring the joint adventure to an end. 
The only general rule that can be applied in such cases seems to me 
to be that one partner in a joint adventure is entitled to bring it 
to an end against the will of the other only if it can be clearly 
shewn that the adventure is attended with greater risk than it was 
when entered into, and that there is no reasonable hope of profit in 
the concern ... 

... But I do not think that the absence of such a fixed term 
would entitle a party to put an end to the joint adventure when he 

pleased. It is obviously intended to last for some time, and neither 
party can put an end to it without cause. If it is being carried on, 
it is obviously out of the question that one party should be allowed 
to say that he is tired of it; there must be some good cause. The 
cause alleged by the pursuer is that nothing is being made of the 
mine, and that there is no reasonable prospect of profit; and if that 
is so, then the pursuer is entitled to have it settled that the joint 

adventure is at an end. "35 

In effect, Lord Deas accepted the criteria set down by the Lord 

President, but he did raise what he saw as a qualification to the 

criteria: -- 

"Your Lordship said that to entitle a party to bring to an end a 
joint adventure there must be shewn (1) greater risk than at 
commencement; (2) no reasonable chance of profit. I concur in the 
latter. I am not so sure that I concur in the former. I rather 
think that greater risk in testing the mineral would not here entitle 

a party to put an end to the adventure. After it had been tested, if 

it then appeared that there would be greater risk in going on than 

anticipated, then I concur in thinking it might entitle him to put an 

end to the adventure. "36 

Lord Ardmillan adopted a similar test to that adopted by the Lord 

President and Lord Deas: - 

"When working this ore ... becomes impracticable, in consequence of 

not finding sufficient quantity of ore, then I think that the 
joint-adventure must terminate or be terminated by either party. It 
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could not in equity be permitted to one of the joint-adverturers, to 
force the other joint-adventurer to proceed in a disastrous 
speculation to the great loss of both. I cannot say that mere 
difference of opinion as to the possibility or probability of success 
is a sufficient ground for calling on the Court to declare the 
joint-adventure at an end ... I cannot recognise the pursuers' right 
to terminate the adventure because they doubt the prudence of 
proceeding. 

... The pursuers can, in my opinion, put an end to the adventure if 
there has been reasonable trial, and if the result is that the 
mineral does not exist in this island of such quality and in such 
quantity as to justify continued expenditure with any fair prospect 
of success. "37 

The case of Young v Dougans38 dealt with the negotiations between 

the holder of a patent and a manufacturer/financier for the development 

and exploitation of the patent. After reaching the decision that the 

negotiations had not concluded in an agreement between the participants, 

the Lord Justice-Clerk went on to consider what the position would have 

been had an agreement for a joint adventure been concluded: - 

"Even if it were not so, I should not have thought a joint-adventure 

where one man contributes an invention and the other contributes the 

whole expense of working it would endure for a longer period than 
that on which both parties were agreed - that is to say, I think it 

would be terminable at the will of either, and if either party wished 
he could put an end to it. It was certainly the view adopted in the 

old Roman Law. Pothier lays it down very clearly that a partnership 
without a term, where no term is expressed, is terminable at the will 

of either provided the withdrawal is in the first place in good 
faith, and second, in good time. "39 

It may well be difficult to reconcile the dictum of the members of 

the court in Miller & Co. v Walker40 with the obiter dictum of the 

Lord Justice-Clerk in Young V Dougans41, in so far as the question of 

the right of termination is concerned. Miller & Co. v Walker42 states 

that in the absence of a fixed period of time for the joint adventure to 

run, certain tests must be satisfied before one participant to a joint 

adventure may terminate the joint adventure against the will of the other 

participants. Young v Dougans43 states that in such circumstances the 

joint adventure may be terminated at the will of a participant to a joint 

adventure, as is the case with partnership. It may be that the 

inconsistency can be distinguished on the basis of the fact that the 
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statement of the members of the court in Miller & Co. v Walker44 

amount to dictum and as such are of greater weight than the obiter dictum 

of the Lord Justice-Clerk in Young v Dougans45. Alternatively, the 

two cases could be distinguished on the basis of the nature of the subject 

matter of each of the joint adventures. 

It should be noted that both cases were decided before the 

introduction into Scotland of the Partnership Act46 and as such the need 

to draw any distinction may no longer be necessary in that the issue is 

dealt with therein47. 

Notwithstanding what the answer to the issues raised in relation to 

the two cases may be, the two cases do illustrate the principle that the 

limitation as to duration is not restricted to a limitation as to a period 

in the sense of time measured in days, months or years, but includes a 

limitation as to the effective life of the subject matter of the joint 

adventure. What the effective life of the subject matter of the joint 

adventure may be is determined by tests such as those laid down by the 

court in Miller & Co. v Walker 
48 

7. SUMMARY - THE LIMITATIONS 

The commentators have, in the main, accepted the limitation as to 

purpose and the limitation as to duration as being the main distinction 

between a joint adventure and a partnership by holding that a joint 

adventure is a limited partnership49. 

Typical of this approach is the comment made by Bell in his 

definition of a joint adventure: - 

"Joint adventure or joint trade is a limited partnership, confined to 

a particular adventure, speculation, course of trade, or voyage; 
#t50 

But despite the recognition of these two limitations by the courts 

and the commentators it is extremely difficult to see, applying the 

limitations to the cases that have come before the courts, any uniform 

approach by the courts which would enable one with any precision to state 
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where the limits apply to distinguish, on the facts, between the activity 

of the participants under consideration being a joint adventure rather 

than a partnership. 

The question must be asked whether it really matters whether it is 

possible to draw the distinction when a given set of facts are 

considered. Are there any legal consequences that flow, or do not flow, 

from holding that a relationship is a joint adventure rather than holding 

that it is a partnership? 

This question has an important bearing upon the consideration of the 

joint venture discussed in this thesis. It is submitted that the joint 

venture is like the joint adventure in that both were and still are 

considered to be an association of participants undertaking in unison as a 

co-operative endeavour a particular project. However, it is contended in 

this thesis that a joint venture is not a partnership, whether of the 

limited nature of which a joint adventure is, or otherwise. Therefore, it 

is important to consider the question of how, if at all, the courts of 

Scotland have distinguished the joint adventure from the partnership in so 

far as the legal consequences of holding a relationship to be one or the 

other is concerned. The main consideration will be to see whether the 

similarities between the joint venture and the joint adventure go further 

than the limitation as to purpose and the limitation as to duration. If 

the similarities do go further and, it is established that a joint 

adventure is in fact a partnership and nothing more, then, the result must 

call into question the foundation of this thesis, namely, that a joint 

venture is not a partnership. 

8. JOINT ADVENTURE AND PARTNERSHIP: THE DISTINCTION? 

The decisions of the courts of Scotland reveal a number of grounds 

upon which it has been sought to distinguish a joint adventure from a 

partnership and as such provide for different legal consequences dependent 

upon whether a relationship is held to be either a joint adventure or a 

partnership. In examining the grounds it can be seen that the 

distinctions drawn, or sought to be drawn, have been eroded over the years 
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so that it is now questionable whether there is, indeed, any distinction 

at all in so far as the legal consequences are concerned. 

The main grounds upon which it has been sought to distinguish a joint 

adventure from a partnership are: - 

1. the need for an agreement in writing; 

2. the liability of the participants to a joint adventure to third 

parties where there has been a breach of contract; 

3. the need for community of profit, loss and property; and 

4. the absence of legal persona. 

9. THE NEED FOR AN AGREEMENT IN WRITING 

In a number of earlier cases, such as Cunningham v Kinnear51 and 

Withers, Birch & Co. v Cowan 
52% it was pleaded that the absence of a 

written agreement between the participants was evidence of the lack of a 

joint adventure. On the other hand, in Wilkie v Greig53 it was 

pleaded that there was no necessity for a written agreement between the 

participants to establish the existence of a joint adventure. The 

decisions in each of the cases mentioned did not make reference to the 

absence of or need for a written agreement between the participants in 

holding that a joint adventure existed. On the balance it could be said 

that the decisions leaned towards supporting a conclusion that there was 

no need for a written agreement between the participants before there 

could be a joint adventure. The debate was put to rest by the decision in 

Logan v Brown54 where it was held that a joint adventure, being a 

partnership, could be "established by facts and circumstances"55 and in 

the absence of a written agreement between the participants, and the 

statement of Lord Stormonth Darling in Fowler v Danson (Paterson's 

Trustees) 
56 

_ 
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"The result of the proof shows that there was a joint adventure. 
There was no written agreement, ... " 

Thus it has been accepted that, as with a partnership, a joint 

adventure can be established by contract, expressed or implied7. S 

However, in so far as the joint venture is concerned, as will be seen 
later in this thesis, it is most questionable whether it can be 

established other than by express agreement between the participants. 

10. LIABILITY TO THIRD PARTIES FOR BREACH OF CONTRACT 

One of the earliest distinctions that was sought to be established 

between a joint adventure and a partnership was in relation to the 

liability of the association and the participants in that association to 

third parties for breach of contract, entered into by a participant in 

relation to the activity being undertaken by the participants in unison as 

a co-operative endeavour. Most of the breaches of contract related to 

monies due to third parties. 

The first issue that the distinction had to address was whether a 

partnership and a joint adventure had legal persona and as such could be 

sued by the agrieved party and made liable as a result of the successful 

action. The question of legal persona is discussed below. 

The second issue that the distinction had to address was the 

authority of a participant in a joint adventure to bind in contract the 

other participants in the joint adventure and or the joint adventure 

itself. 

The distinction was set out by Erskine 
58 in the 1760's: - 

"A copartnership is a collective and permanent society, in which all 
the socii are, in regard to strangers, considered as one person, and 

consequently are bound singuli in solidum for the companys' debts. A 

joint trade, on the contrary, is only a momentary contract, where two 

or more persons agree to put a sum of money into a common stock, to 
be employed as an adventure in a particular course of trade, the 



- 692 - 

produce of which, after the trading voyage is finished, is to be 
divided among them, according to their several shares in the 
adventure..., " 

However, Bell59 did not agree with all that Erskine said when he 

wrote some one hundred and twenty years later: - 

,, It is only by considering joint trade as a limited partnership, that 
the errors can be avoided to which Erskine's doctrine has sometimes 
led. As in partnership, so in joint trade, the stock and property of 
the adventure are common, so as to confer a preference on the 
creditors of the concern. The partners are responsible singuli in 
solidum, each being bound, as by mandate express or presumed, for the 
engagements of the active partners; and on occasion of bankruptcy, 
the creditors have their claim on the estate of the adventure, with a 
demand against the individuals only for the balance, after deducting 
what they receive from the common stock. 

The great peculiarity in the doctrine of joint trade (and which is 
worthy of special notice) is, that unless where the joint concern is 

avowed, and a credit raised on the combined responsibility, the 
liability being the result of the discovery of a partnership which 
was not relied on as regulating the credit, the limits of the 
contract are fixed by the actual agreement between the parties; 
whereas in partnership there is a universal responsibility for every 
engagement bona fide relied on, and not beyond the limits of the 
company's line of trade ... 

" 

The position of Erskine and Bell will be considered further in the 

decisions discussed below. 

The pleading of the distinction between partnership and joint 

adventure, on the basis of liability for breach of contract to third 

parties, was made in Cunningham v Kinnear 
60 

_ 

"In partnership each is liable for the whole; but in these temporary 
adventures, it is established by the best authorities that, he who 
purchases the goods, is he who stands liable for the whole to the 
third party, the associates being bound only to each other. " 

The decision of the court, as reported, does not state whether or not 

the distinction was accepted. However, what is interesting is that the 

distinction was not rebutted in the reported counter-pleadings. There, 

reliance was placed on the relationship between the participants being 

that of a partnership rather than a joint adventure. 
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The distinction was again pleaded in Donaldson v Paul61 and 

recognition was given to the distinction drawn by Erskine: - 

"Persons united in a proper copartnery are liable singuli in solidum, 
and bound by the actings of the different partners. With respect to 
the trade in which they are engaged, they act as one person, 
subscribe by one name, and transact business in one house, from 
which, and other circumstances, the public are induced to deal with 
each partner on the credit of the whole. But, in a joint adventure, 
the union is less intimate; and as third parties cannot be induced to 
deal with one of the adventurers on the faith of a transient 
connection, which they can scarcely have access to know; so there is 

not the same reason to consider the bargains made by one of them as 
binding upon the rest. 

Accordingly, this is understood to be law in all commercial 
countries, and the distinction is accurately laid down in a work 
called 'Le Parfait Negotiant", by Savary, ... It is mentioned by 
Erskine ... though overlooked by the other writers upon the law of 
Scotland; and appears to have been adopted by the Court in the case 
of Champion contra Falls and Murray, in 1731. " 

Once again the decision of the court as reported does not state 

whether or not the distinction was accepted. The counter-pleading was, 

however, to the effect that the distinction should be ignored; that the 

situation was the same for a joint adventure as for a partnership. 

Judicial recognition of the distinction and endorsement of the 
2. 

- 
6 

statements made by Erskine is found in Withers, Birch & Co. v Cowan 

"Erskine's distinction means that, in proper copartnery, socii liable 
for actings of one another, even where not in rem versum, while joint 

adventurers are so liable only for furnishings actually made to the 
concern. " 

As is evident from the discussion of the distinction so far, the 

issue of the authority of one participant to enter into contracts on 

behalf of itself and the other participants to the joint adventure with 

third parties and for those contracts to be binding upon all participants 

to the joint adventure is intrinsically intertwined with the suggestion 

that there is a distinction in the liability to third parties as between a 

partnership and a joint adventure. The notion of the implied authority of 

one participant to a joint adventure to bind the other participants to the 

joint adventure by a contract with a third party was advanced by Lord 

Auchinleck in Kinnear v Cunningham 
63 
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The facts of the case are not complicated. "A" was engaged in 

overseas trade for which various dealers provided goods on credit and 

Kinnear provided insurance cover on credit. "A" would then invite a 

number of persons to take a share in each cargo that he shipped. 

Cunningham was invited to take and took a share in a number of different 

cargoes. Once the cargo was loaded on ship "A" would invoice the goods 

for the joint account and risk of the participants who had taken shares in 

the cargo. Lord Auchinleck held that the adventurers were partners in 

the individual cargoes and that "A", in making the purchase, arranging the 

insurance and receiving the proceeds, was acting as praepositus negotii of 

the adventurers. By holding that the goods and insurances were made or 

brought to the account or use of the adventure in that the engagements "A" 

made were made under the behoof of the adventurers, it followed that the 

debts incurred in relation to each individual adventure were the debts of 

the individual adventure and as such each individual adventurer was a 

"copartnery" and the copartners were individually liable for the debts of 

the adventure. 

The decision not only developed the notion of implied authority, it 

also developed the notion of joint and several liability of the 

participants to a joint adventure along the same lines as the principle 

applicable to a partnership. 

The lack of authority of one participant to a joint adventure to bind 

the other participants in contracts with third parties continued to be 

pleaded 
64 

and discussed by the courts, although not always with 

acceptance. In Davison v Robertson65 the Lord Ordinary drew a 

distinction between a joint adventure and a partnership as follows: - 

" ... whatever might be the case in a proper partnership, one person 
concerned in a joint adventure was not entitled, by subscribing the 
firm, to bind another; ... 

" 

only to have it reject on appeal by Lord Eldon: - 

" ... 
"that, whatever may be the case in a proper partnership, one 

person concerned in a joint adventure is not entitled by subscribing 
a firm to bind the other" - Why, a joint adventure was as proper a 
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partnership as any other, and one of 
by the indorsement and acceptance of 

By the time the court came to decide 

good as settled that one participant to a 

authority to enter into contracts with th 

binding upon the other participants. The 

follows: - 

the adventurers would be bound 
the other. '"66 

Cameron v Young67 it was as 

joint adventure had the implied 

ird parties which would be 

Lord President summed it up as 

"The general principle on which the liability of Young is rested is 

well known. If the managing partner of an undisclosed joint 

adventure obtains money or goods on his own individual credit, and 
thereafter applies the same to the purposes of the joint adventure, 
the joint adventurers, although unknown to the creditors, will be all 
jointly liable for the money or goods so obtained by their manager. 
That is quite clear. "68 

But was there a limit to be placed on the scope of the implied 

authority that a joint adventurer had to bind his co-adventurers? That 

was really the issue under consideration in Cameron v Young69. On 

this point Lord Kinloch said: - 

"I consider the arrangement between the defender and M'Nab to have 

constituted a joint adventure, rendering the defender liable for all 
the debts incurred by M'Nab in the fair exercise of the 
administration implied by the contract ... All that I think requires 
to be established is that the transaction was within M'Nab's implied 

authority as manager of the joint concern. "70 

It would appear that what was being established was some sort of test 

to determine the limit. It is suggested that the limit was that the 

exercise of the authority had to be "fair" 
71 

and "reasonable"72 and 

for the purpose of the joint adventure. If the test was satisfied, the 

transaction was within the implied authority of the participant 

concerned. Each case was, of course, to be decided on its own facts, as 

was clearly pointed out by the court73. It is dicta such as that of the 

Lord President and Lord Kinloch to the effect that the question of the 

limit of the scope of implied authority must be considered in the light of 

the facts of each case which supports Lord Keith stating in Mair v 

Wood 
74 

that: - 

"... the circumstances of a joint adventure may restrict the 
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authority of a joint adventurer to pledge the credit of the venture 
and of his co-adventurers; ... 

" 

A similar application of the test is to be found in The British 

Linen Company v Alexander75 where Lord Fullerton stressed the 

importance of the need for the transaction to be for the purpose of the 

joint adventure before it would be held to be within the implied authority 

of one of the participants. 

The position, in so far as a third party is concerned, where a 

participant exceeds its express authority to contract with the third party 

is much the same as for a partnership. The transaction may still be 

binding as between the third party and the participants to the joint 

adventure76, but not if such excess of authority is with the knowledge, 

actual or implied, of the third party or is not within what would be the 

implied authority of the participant77. Similarly, fraud or deception 

by one participant to the joint adventure against the other participants 

in failing to abide by the provisions or conditions of the agreement 

reached between the participants will not affect the rights of a third 

party who deals with the fraudulent or deceitful participant in the 

absence of knowledge of such fraud or deceit78. 

In so far as the holding out of a participant as having authority to 

bind the other participants is concerned, the rules are as for 
79 

partnership 

Where then does all this leave the issue? The most often quoted 

dicta summarising the issue is that of Lord Fullerton in White v 

M'Intyre80. - 

"There are two grounds on which the socii, in a joint-adventure, may 
be held jointly liable. One occurs when the joint-concern of all the 

parties is known; and where one of them does deal, and is allowed by 

the other parties to deal, in such a way as to raise the presumption 
that he is not acting merely in behalf of himself, but in behalf of 
all the other parties. There a third party might be held to have 

given credit to the joint-adventure, if not by the express authority, 
at least by the acquiescence of the other socii ... 
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... other ground; that where a joint-adventure exists, although not 
known to the public, a third party dealing with an individual 

partner, and on the credit of that individual alone, may have the 
benefit of a joint liability against the socii, if the dealing, 
though nominally with the individual partner, is truly and 
substantially one with the joint-adventure itself; out of which the 
joint-adventure is to take the benefit through the medium of the acts 
of the partners. 

... I take the rule to be, then, that in the case of a 
joint-adventure, although not declared, the act of one socius will 
create a joint liability against the concern, if the dealing, though 
ostensibly on the individual credit of the socius, be truly and 
substantially a dealing for the adventure, in which he, as 
praepositus on that principle of implied mandate, must be held to 
have acted for behoof of the joint-adventure. But there is another 
class of cases to which that principle will clearly not apply. Such 
are the cases ... 

in which a party to a joint-adventure has agreed to 
put into the common stock a certain quantity of goods or a certain 
sum of money; and, in order to fulfil this agreement to his partners, 
has a separate dealing with a third party in his own name and on his 
own credit, from whom he gets the goods or money. In such cases, the 
individual partner is neither ostensibly nor really acting for the 
joint concern, as may be at once seen by considering that the joint 

adventure has no interest whatever in the terms of that dealing. In 
such cases, I think there is no principle for holding the socii 
jointly liable, as the dealing of the individual is not joint in 

point of law. " 

From the discussion of the decisions set out above it is apparent 

that each participant to a joint adventure has the authority to transact 

business with third parties on behalf of the joint adventure and the other 

participants, provided the transaction is fair and reasonable and for the 

purpose of the joint adventure. In the event the facts satisfy this test 

each member of the joint adventure will be held jointly and severally 

liable for any breach of contract with the third party. In the main this 

situation resembles that of partnership and as such there is little, if 

any, distinction between a joint adventure and a partnership on this 

ground. The term "little, if any, distinction" is used as it is arguable 

that there may be a distinction in that the liability is limited to the 

particular adventure and the transactions thereto related81 whereas in a 

partnership the liability is not so restricted. Another way of looking at 

this distinction is to be found in the dictum from Withers, Birch & Co. v 

Cowan 
82. 

- 
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"... in proper copartnery, socii liable the actings of one another, 
even where not in rem versum, while joint adventurers are so liable 
only for furnishings made to the concern. " 

Thus the authority which is implied to each participant to a joint 

adventure is limited in scope to transactions made for the purpose of the 

joint adventure, as has been discussed above83. This introduces the 

notion that liability will attach where the joint adventure has had the 

benefit of the goods, money or service, as the case may be, and is well 

illustrated by the decisions in Cameron v Young84 and The British 

Linen Company v Alexander85 where the tests of "fair and reasonable" 

and "for the purpose of the joint adventure" are explained and expanded. 

A second ground for distinction may lie in the nature of a joint 

adventure itself. If it is accepted that a joint adventure is a limited 

partnership, that is, limited as to duration and as to purpose, it can be 

argued that a third party who contracts knowingly with a joint adventure 

or a participant on behalf of a joint adventure is put on notice that the 

scope of the authority of that participant may be limited by the terms of 

the agreement which established the joint adventure86. Thus, if the 

third party has notice of the joint adventure and the transaction effected 

is beyond the scope of the joint adventure agreement, having been put on 

enquiry the third party may experience difficulty in bringing itself 

within the equitable rule which entitled a third party to hold all of the 

participants to the joint adventure liable on the transaction87. The 

argument follows that such would not be the case with a partnership as 

there is nothing in knowing that a partnership or a partner on behalf of a 

partnership is the other party to the transaction which in itself would 

put a third party on notice that the partnership agreement may limit the 

authority of the partner with whom he is dealing. 

11. COMMUNITY OF PROFIT, LOSS AND PROPERTY 

The pleading in Cunningham v Kinnear88 introduced the issue of 

community of property by suggesting that in a partnership there is 

"communication of ... the property of the goods pro indiviso", whereas 

such was not the case in a joint adventure. The decision of the court did 

not deal with the issue raised by this pleading. However it was not long 
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before the courts were holding that mere community of property was not 

enough to establish the existence of a partnership, or for that matter, of 

a joint adventure 
89. 

The fact that there is no rule that community of property establishes 

the existence of a joint adventure does not answer the question of whether 

there must be community of property before there can be a joint 

adventure. Certainly the vast majority of cases involve fact situations 

where there was, in effect, a community of property, be it real or 

personal property. It is difficult to imagine a joint adventure where 

there would not be, eventually, a community of property of one kind or 

another. This is not to suggest that all of the property engaged in a 

joint adventure must be community property. It is clear that a joint 

adventure can exist where each participant retains title to its property 

with each participant's property being utilised by the joint adventure to 

achieve the objectives of the joint adventure90. Even in such cases, 

the objectives of the joint adventure would give rise to joint property of 

one kind or another, even if only a joint proprietory interests in 

property. However, there is nothing in the decisions of the courts to say 

that there must be a community of property for there to be a joint 

adventure and it is suggested that such is a correct proposition at law in 

Scotland. 

In so far as community of profit and loss is concerned it was pleaded 

in Cunningham v Kinnear91 that such was necessary to establish a 

partnership but not so as to establish a joint adventure. The decision of 

the court made no reference to the distinction sought to be drawn. On the 

other hand, in Withers, Birch & Co. v Cowan92 it was pleaded that for 

there to be a joint adventure there must be a sharing of both profit and 

loss; the sharing of profit alone not being sufficient. Although the 

court made no reference to the need for both profit and loss to be shared, 

it did hold that profits and losses were being shared by holding that in 

addition to the participants sharing in the profits they were liable for 

the debts of the joint adventure. 

The mere sharing of profits was pleaded as necessary in Wilkie v 

Greig93 where the question of receiving a commission on goods sold 



- 700 - 

rather than a share of profits was considered. The decision did not 

consider the issue of the need to share profits. Veý 

a case that did consider the issue of the sharing of 

of losses. In that case the participants had agreed 

no risk in the activity and as such was not to share 

the activity. Lord MacKenzie said: - 

nobles v Wood 
94 

is 

profits, whilst not 

that Wood was to bear 

any of the loss of 

"The mere circumstance that an author has made over the copyright of 
his work, or the privilege of printing one edition of it, on 
condition of getting a share of what have, in this case, been called 
"the clear profits", will not necessarily make a copartnery. There 
are whole classes of cases in which one party supplies his labour or 
skill on condition of obtaining a share of the profits even of an 
existing concern, without being made a partner, merely by having 
hired his labour or skill upon these terms. In various cases it has 
been held that servants, or clerks, or sailors on a Greenland voyage, 
or captains of ships, though entitled to a share of the profits of 
their employers, in return for their skill or labour, were not 
thereby made copartners with their employers ... I can see no solid 
distinction between the supplying of that skill or labour, and the 
defender's supplying his authorship ... the author is not, in the 
ordinary way, a sharer of the profit or loss of the concern. "95 

Lord Gillies said: - 

"But I am not prepared to hold this a case of joint-adventure. In a 
joint-adventure, the common view of all is profit. But the defender, 
in transacting with Wardlaw, looked like other authors not to 
speculative profit on a mercantile adventure, but to obtaining a fair 

price or remuneration for his talents and labour. "96 

Like the need for the sharing of profits, the sharing of losses has 

been considered as a determining factor or a factor to be given 

consideration in a number of cases97. Lord MacKenzie considered the 

question of the sharing of losses when looking at the existence or not of 

a joint adventure and the emphasis that could be placed upon the existence 

of the sharing of losses in The Scottish Insurance Commissioners v 

M'Naughton98. - 

"The liability for loss is to my mind the determining factor in the 

case. These fishermen who are liable for a share of loss are not 
under a contract of service. An agreement to share profits and 
losses, ... , 

in the sense of making good the losses if any are 
sustained may be said to be the type of a partnership contract. " 
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Thus it would appear that the courts have accepted that there is an 

element of sharing of profit and loss in a joint adventure99. Lord 

Walker in Parker v Walker100 held: - 

It ... the facts (a) that each contracting party is remunerated solely 
by a share of the net profits of the business; and (b) that such 
remuneration is due not from one to another, but from a common agent 
to each, tips the balance in favour of joint adventure with all its 
legal consequences of liability for loss. I accordingly hold that 
the legal relationship was that of a joint adventure. " 

This position is as for a partnership and as such any distinction 

that may have been, or sought to have been, drawn between a joint 

adventure and a partnership on the basis of the need for community of 

profit and community of loss is no longer available. 

However, before leaving the issue of community of profit, loss and 

property there are two other points of interest that should be addressed. 

The first is, as will be suggested in this thesis, a joint venture does 

not resemble a partnership because there is no sharing of profit and or 

loss: Are there cases of joint adventures that fit this mould and as such 

could be considered to be joint ventures of the nature discussed in this 

thesis? 

An examination of the reports indicates that they do not contain a 

case in which the participants acting in unison to undertake an activity 

as a co-operative endeavour take the gross returns of the activity in 

specie, with each participant accepting responsibility severally, but not 

jointly or jointly and severally, for its own share of the expenses of the 

activity, or each participant contributing to the expenses of the activity 

in proportion to its interest in the activity and the joint activity from 

the common fund provided by the participants severally meeting the 

expenses of the activity, and that relationship between the participants 

having been held to be a joint adventure. The decisions, in the main, 

deal, in effect, with the sharing of net profits between the various 
101 

participants to the activity . 
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The decision that comes closest to a sharing of gross returns of an 

activity is that of Jardine v M'Farlane102 where the participants 

entered into a joint adventure to run a stage coach. They jointly hired 

the coach and paid out of the gross receipts the fee for the hire and 

maintenance of the coach as well as all tolls and mile-duty. The costs 

were held to be costs for which the "whole partnership" 
103 

was liable. 

However, the court also recognised a distinction between those costs which 

were joint costs and for which all participants were jointly and severally 

liable and those costs which were the costs of each participant to the 

activity and for which each participant alone was liable. This came about 

as a result of the manner in which the coach service was operated. Each 

participant was to convey the coach a certain number of miles at the sole 

expense of the participant. That is, the participant provided and 

maintained the horses necessary to cover a given number of miles of the 

coach route at its expense and was not reimbursed the expense by the 

participants jointly. Similarly with regard to the sale of fares to use 

the coach which was carried out by the participants from premises 

maintained and staffed at the sole expense of each participant. The 

participants shared the gross receipts less the joint expenses referred to 

above in proportion to the number of miles that their horses conveyed the 

coach in relation to the total number of miles that the coach was 

conveyed. It is the payment of the joint expenses, such as the hire of 

the coach itself by the participants jointly so as to enable the 

participants to undertake the activity, out of the gross receipts of the 

activity that differentiates the particular joint adventure from a joint 

venture. What would have brought the situation close to that of a joint 

venture would have been the participants contributing their respective 

shares to the joint expenses and the gross receipts being shared without 

deduction by the participants in their respective interests. In such a 

situation the community of profit and loss would not have been present and 

it would have been interesting to see how the court would have viewed the 

relationship between the participants. 

Another decision that comes close to the point is Livingstone v 

Allan104 where three participants jointly purchased a piece of land 

with the view of constructing thereon three buildings; one to be at the 
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disposal of each participant to the activity. Livingstone was an 

ironmonger, Alexander was a joiner and Emery was a mason. Each was to 

provide his service, gratuitously, to the activity. Unfortunately the 

decision does not deal with the relationship between the three 

participants. If it did it would be interesting to see what the court 

would have held the relationship to be, considering that there was no 

sharing of profits only a distribution of the product of the activity. 

As it turned out, the decision dealt with the relationship between 

Livingstone and Alexander following their acquisition, for whatever 

reason, of Emery's interest in the activity prior to completion. The 

question at issue was the relationship of the participants in holding 

Emery's interest upon the subsequent sale of that interest. The court 

viewed the relationship as being that of a joint adventure. 

The second point is a matter raised by Miller. Miller suggests that 
105 for there to be a joint adventure there must be joint trading In 

fact Miller puts it somewhat stronger than that: - 

"The essence of a joint adventure is some form of joint trading. '"106 

In so far as a joint venture is concerned it is suggested that one of 

the matters which assists in distinguishing a joint venture from a 

partnership is the absence of the element of joint trading. 

Miller's authority for the need for there to be joint trading is the 

English case of Hoare v Dawes7. Miller says: - 
l0 

"It was held that there was no element of partnership or joint 

adventure in that arrangement. Lord Mansfield distinguished the case 
from one of joint adventure on the grounds that to make one of the 

socii in such cases liable for the firm there would need to be 

additional circumstances either that he had agreed with the other 
parties to share in profits or loss arising from the disposal of the 
tea or that he permitted his associates to use his credit and hold 
him out as jointly answerable. "108 

The question has been raised109 as to whether in fact the decision 

of Lord Mansfield does support the contention made by Miller. An 
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examination of Lord Mansfield's decision reveals no mention whatsoever of 

a joint adventure. Lord Mansfield said: - 

"Is this a partnership between the buyers? I think it is not; but 
merely an undertaking with the broker by each, for a particular 
quantity. There is no undertaking by one to advance money to 
another, nor any agreement to share with one another in the profit or 
loss 

... "110 

What Lord Mansfield was considering was the question of whether or 

not there existed a partnership between a number of tea buyers. The 

question of a joint adventure was not raised in or by the decision which 

is not surprising in view of the fact that the decision is one of the 

English courts and in England the likely existence of a joint adventure as 

being something distinct from a partnership had not been encouraged by the 

courts. 

If the decision in Hoare v Dawes111 is of doubtful support for 

Miller's proposition, can support be found in any other decision? 

Certainly the majority of the decisions of the courts of Scotland relating 

to joint adventures concern factual situations where there have been 

elements of joint trading. In turn, when these factual situations have 

been considered the members of the courts have tended to concentrate on 

the close similarity between a joint adventure and a partnership and as 

such express or imply the need for profit of a joint nature from the joint 

trade situation. However, an examination of the decisions does not reveal 

a judicial pronouncement in which the need for joint trading has been 

stressed as an essential element in order for there to be a joint 

adventure. 

12. LEGAL PERSONA 

In the pleadings of Donaldson v Paul 
112 

the successful party 

sought to distinguish a joint adventure from a partnership. One of the 

grounds for seeking the distinction was that a joint adventure, unlike a 

partnership, did not "act as one person, subscribe by one name, and 

transact business in one house. " 
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Judicial recognition of this distinction based on the absence of 
legal persona for a joint adventure was given in Pyper v Christie113 

by the Lord Justice-Clerk: - 

"But the distinction of a proper copartnery and a joint adventure is 
simply this, that in a case of a proper copartnery the company is a 
separate persona, and subsists in that capacity for the purpose of 
winding up, while a joint adventure, when completed, is resolved into 
its elements, and each may maintain his own interests in the common 
funds by direct action in his own name without the co-operation of 
the rest. " 

and by the Lord President in Livingstone v Allan 
114. 

_ 

"Though not technically a partnership, as no separate legal persona 
was created in whom the common stock could be vested, the case of 
such a joint-adventure is very similar to that of a partnership 

The commentators have also adopted this distinction between a joint 

adventure and a partnership based on the absence or presence of legal 

persona115 Bell described a joint adventure as having no firm or 

social name and as not being a firm 
116 

However the distinction has to be questioned as a result of the 

decision of Lord Keith in Mair v Wood 
117 

in which His Lordship held: - 

"This would appear to be a partnership, or joint adventure, without 
any firm name ... a partnership, or joint adventure, has a separate 
persona by Scots Law ... " 

If the dictum of Lord Keith is to be taken as representing the law in 

Scotland a joint adventure now has legal persona and in that sense the 

distinction formerly drawn between a joint adventure and a partnership on 

that basis is no longer available. 

The fact that a partnership has separate legal persona is enshrined 

in the Partnership Act, 1890. Section 4(2) provides: - 

"In Scotland a firm is a legal person distinct from the partners of 
whom it is composed ... " 

It is open to argument that Lord Keith is correct. If a joint 

adventure is nothing more than a partnership, albeit a limited 
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partnership, then pursuant to section 4(2) of the Partnership Act 1890 it 

would also be a firm which has a legal personality distinct from that of 

its members. 

The question of the presence or not of a firm name is hardly worth 

considering. In general a partnership has been given a firm name whilst a 
joint adventure has not. The substance of such a distinction, as drawn by 

the commentators, is a little difficult to appreciate. The fact that a 

partnership may exist between participants without there being a firm name 

for the partnership is well recognized. The fact that the participants to 

a joint adventure may give the joint adventure a firm name is equally well 

recognized. What then was Lord Keith referring to? Was it that a 

partnership can sue and be sued in its firm name and a joint adventure 

cannot? This is most unlikely to be the case, particularly in view of the 

result of a not dissimilar suggestion raised by the participants and 

rejected by the court in Mair v Woodlls. In that case the defender 

had sought to raise the issue of saying that Mair, being one of the joint 

adventurers in a joint adventure, could not sue the joint adventure but 

had to sue, if such were permitted by law, the individual joint 

adventurers. This was rejected by the court. Mair was held to be able to 

sue not only the individual joint adventurers but also the joint 

adventure. Therefore, the substance of the distinction sought to be drawn 

by Lord Keith remains unclear. 

13. SUMMATION 

It is suggested that the courts now recognise two, if any, 

distinctions between a joint adventure and a partnership. The first is 

that of liability for breach of contract with third parties which may be 

limited in the manner discussed above. The second is that of legal 

persona, and, as discussed above, this distinction is doubtful. In the 

final analysis the conclusion is reached that there are no legal 

consequences of any real significance in the general law which flow from 

holding that a relationship is a joint adventure rather than holding that 

it is a partnership. Although a joint adventure is said to be a limited 

partnership it is suggested that all of the principles of the law of 
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partnership now apply to the joint adventure. As such, any nexus which 

may have existed between the joint adventure and the joint venture is no 

longer to be recognised; the joint venture is not a partnership, limited 

as in the case of a joint adventure, or otherwise. This is not to suggest 

that the courts of Scotland would not recognise a joint venture as being a 

relationship other than a joint adventure or a partnership if such a 

factual situation were to be placed before them for consideration. 

Even when considering the fact that a joint adventure has been held 

to be a limited partnership in that there are limits as to duration and 

purpose it is suggested that the application of these limits really amount 

to little more than the application of general partnership principles to 

different fact situations, in most cases. This is particularly the case 

when considering the issue of the apparent authority of a joint adventurer 

where the circumstances of the joint adventure dictate by its limited 

nature the application of the general principles of partnership law. To 

this end it is submitted that it is not correct to say, as it has been 

suggested119, that the law of Scotland in contrast with the law of 

England recognises the concept of joint venture in recognising the joint 

adventure. The only real difference between the law of Scotland and the 

law of England in the area of partnership law and the law applicable to 

joint adventures is to be found in section 4(2) of the Partnership Act 

1890 whereby, in Scotland, a partnership has its own legal persona. 

Further, to say that there is a difference between the law of Scotland and 

the law of England in that the courts of Scotland make use of the term 

joint adventure to describe a particular type of partnership is not really 

apposite. 
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CHAPTER XX 

THE UNITED STATES OF AMERICA: WHAT IS A JOINT VENTURE? 

1. INTRODUCTION 

At least since the 1890's', the State2 and Federal Courts of 

America have recognised the joint venture as "a legal relationship or 

association sui generis"3 and as being part of the common law. The 

joint venture was generally unknown and unrecognised in earlier American 

decisions4; so much so that the courts have often referred to it as 

being "of comparatively recent origin. "5 As a legal relationship it has 

been said that the joint venture is purely of American origin6. As a 

business relationship it has been said that the joint venture was brought 

to America from England and Scotland 
7 

and this, despite the fact that 

the courts of England did not distinguish joint venture from partnership 

in so far as the legal relationship was concerned, although the courts of 

Scotland had developed the joint adventure as a legal relationship. 

Initially the courts of America 

being a "joint adventure" and it is 

concerned. With the passage of time 

term "joint venture" with the result 

the courts of America to connote the 

referred to the legal relationship as 

this with which this chapter is 

the courts of America adopted the 

that today the two terms are used by 
8 

same legal relationship. 

It is submitted that the legal relationship of joint venture 

recognised by the courts of America is (like the joint adventure 

recognised by the courts of Scotland), in the final analysis, little more 

than a partnership, albeit a partnership of a limited kind9. 

Notwithstanding this, the joint venture has played an important role in 

America in the development of oil and gas projects10. This has flowed 

on into the British and Australian Industry through the joint operating 

agreements or joint venture agreements which are discussed in this 
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thesis. It is therefore necessary here to consider a number of questions 

in relation to the joint venture recognised by the courts of America. 

What do the courts mean when they hold that a relationship between 

participants is that of a joint venture? How, if at all, has the joint 

venture been distinguished by the courts from partnership? Is there a 

distinction drawn by the courts between joint venture and partnership, 

and, if there is, what is it? 

2. DEFINITION OF A JOINT VENTURE 

Although the courts of America have recognised the joint venture as 

being a legal relationship, they have not as yet produced a precise 

definition11 or formulated a workable definition12 of what a joint 

venture is. It has even been suggested that a joint venture is a 

relationship which it is impossible to define "with exactitude and 

precision"13. However, there have been numerous attempts by the courts 

and commentators to provide a definition. Although the scope of this 

thesis does not warrant the detailed consideration of the numerous 

attempts at a definition, in view of the need to consider whether the 

joint venture recognised by the courts of America is the same as or 

similar to the joint venture which is the subject of this thesis, it does 

warrant an examination of the more popular definitions advanced to date. 

These are: - 

1. A joint venture is "a special combination of two or more 

persons, where in some specific venture a profit is jointly sought 

without any actual partnership or corporate designation"14. This 

definition has received widespread judicial acceptance15 as have a 

number of close variations thereof. However, the correctness of 
16 

a definition which excludes the reference to joint profit may be open 

to question, if not a little misleading17; 

2. A joint venture is "an association of two or more persons to 

carry out a single business enterprise for profit. "18 This 

definition has also received widespread judicial acceptance19 

although it has been criticised as being an incomplete 
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definition20. A variation of this definition has also received 

acceptance21; such variation amounting to the addition of the 

words "in the nature of a partnership" so that the definition 

commences: "an association of two or more persons, in the nature of a 
22 

partnership, to ... � ; 

3. A joint venture "exists when two or more persons combine in a 
joint business enterprise for their mutual benefit, with an express 

or implied understanding or agreement that they are to share in the 

profits or losses of the enterprise, and that each is to have a voice 
23 in its control and management. " ; 

4. A joint venture is "a commercial or maritime enterprise 

undertaken by several persons jointly; a limited partnership - not 

limited in the statutory sense as to the liability of the partners 

but as to its scope and duration. "24 The words of this definition 

are reminiscent of those used by the courts of Scotland to define a 

joint adventure. Once again, definitions of this nature, but with 

slight variations, have been referred to by the courts25; 

5. A joint venture is "an association of persons to carry on a 

single business enterprise for profit, for which purpose they combine 

their property, money, effects, skill and knowledge.... Each 

participant therein is agent for each of the others ... And it is 

essential that each have control of the means employed to carry out 

�26 the common purpose. ; 

6. A joint venture exists "where two or more persons combine their 

money, property or time in the conduct of a particular line of trade, 

or for some particular business deal, agreeing to share jointly, or 

in proportion to the capital contributed, in the profits and losses 

"27" and 

7. A joint venture is an "undertaking by two or more persons to 

combine their property or labour in the conduct of a particular line 

of trade or general business, for joint profits, creating the status 
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of a partnership, although the facts do not show a formal 

partnership. " 
28 

There are of course many other definitions which have been proffered 
from time to time by members of the judiciary in America29. Commentators 

have also attempted to provide a definition of the term. It will suffice 
to refer to but one attempt. Taubman30 defined a joint venture as: - 

"... an association of two or more natural or juridical persons to 
carry on as co-owners an enterprise, venture or operation for the 
duration of that particular transaction or series of transactions or 
for a limited time. " 

As will be appreciated by an examination of the definitions cited 

above, the term "joint venture" has had various meanings ascribed to 

it31 and as such it is fair to say that it evades a short, precise and 

satisfactory definition32. Be that as it may, notwithstanding what the 

various definitions do is indicate that the joint venture does have 

certain recognisable characteristics, some or all of which will be found 

in each joint venture33. In saying this it is not to be suggested that 

the courts of America have laid down definite parameters for the joint 

venture. They have to a limited degree34, but in general, as will be 

seen in the discussion which follows, this is not the case. 

3. CHARACTERISTICS OF A JOINT VENTURE 

A joint venture has been held to be a creature of contract35 in 

that it cannot arise by operation of law but must arise from either an 

express36 or implied37 contract. This means that, in this sense at 

least, the joint venture is akin to or, as some have argued38, is a 

partnership. Whatever approach is adopted, the principles of law 

applicable to a joint venture are generally held to be the same, or very 

similar thereto, as the principles that apply to a partnership39. The 

similarity between joint venture and partnership is considered later in 

this thesis. At this point it will suffice to point out that in most 

cases it is difficult to ascertain from the decisions when, in a given 

situation, a joint venture relationship will be held to have been 

established40. This is mainly because there has been no uniform 

approach by the courts to the question of what composition is required to 
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establish a joint venture41. All that can be said is that there are 

certain recognisable characteristics, some or all of which will be found 

in each joint venture and some of which are regarded as essential to a 

joint venture42. It follows therefore that merely because one of more 

of the characteristics is not present, the relationship between 

participants will not be held to be other than that of a joint venture. 

Further, no one characteristic is so dominant in that it is of itself 

sufficient to establish a joint venture relationship43. It is a 

combination of the numerous characteristics found in "a full consideration 

of all the relevant facts and circumstances in each particular case"44 

that establishes the existence of the relationship. 

The main recognisable characteristics are: - 

1. a joint venture is an activity consisting of one or more 

projects which brings the participants together, in that, there is a 

community of interest in the activity shared, equally or otherwise, 

by all the participants; 

2. a common motivating factor, usually profit, moves the 

participants to undertake the activity; 

3. the participants enter into an agreement to undertake the 

activity, such agreement containing all the essential elements of a 

legally binding contract; 

4. the participants determine a clear arrangement for the 

management of the joint venture and its activities, be it by joint 

control on the part of the participants or otherwise; 

5. the intention of the participants as to motive and activity is 

important in order to determine whether they intended the 

relationship between them to be a joint venture and as such give rise 

to the various rights and duties that arise therefrom; and 
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6. where the motivation for entering into the joint venture is 

profit, there is a clear profit-sharing arrangement determined by the 

participants. 

Before turning to consider a number of the characteristics mentioned 
it must be said that although these recognised characteristics are pointed 

at as assisting the courts in determining whether or not a joint venture 

exists in a given situation, the courts have increasingly adopted an 

approach of merely stating that a joint venture exists without giving any 

reason for reaching that conclusion45 or for holding that it is not 

necessary to determine whether a joint venture exists46. These 

approaches have much to do with the question of whether or not, in so far 

as legal issues are concerned, it matters at all whether a relationship is 

held to be that of a joint venture or a partnership. This is aptly summed 

up by Hart. J. in Keyes v Nims47. - 

"... it is a matter of absolutely no consequence, so far as the 
decision of this case is concerned, whether the relation created 
between the parties to this action is that of a partnership or a 
joint adventure, or a limited partnership, ..., for it is held by the 
cases that the resemblance between a partnership and a joint 

adventure is so close that the rights as between adventurers are 
governed practically by the same rules that govern partnerships. 

... Conceding that it is difficult to determine with accuracy from 
the pleaded facts and the evidence, or the agreement itself, whether 
the relation created by said agreement was a partnership or a joint 

adventure relation, still it is, of course, plain that either one or 
the other of those relations is thus disclosed, and, since the 
enforcement of the rights of the parties may be accomplished by or 
through the agency of remedies applicable and pertinent alike to both 

relations, it is, as above suggested, a matter of no consequence here 

whether the relation between the parties be that of a partnership or 
that of a joint adventure. " 

4. COMMUNITY OF INTEREST 

It has been said that the keystone of the joint venture is the 

existence of community of interest between the participants48 which 

gives rise to a fiduciary relationship, which requires each participant to 
49 

show the utmost good faith to the other participants. Although the 

term "community of interest" has been used by the courts with regularity, 
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rarely have the courts explained what they mean by the term. One of the 

few decisions that has included an analysis of what is meant by community 

of interest is Carboneau v Peterson 
50 

where it was held that it: - 

" ..... means an interest common to both parties, that is, a mixture 
or identity of interest in a venture in which each and all are 
reciprocally concerned and from which each and all derive a material 
benefit and sustain a mutual responsibility. " 

The courts have held that the community of interest usually manifests 
itself in the participants combining such things as their property, money, 

efforts, skills and or knowledge, and sharing expenses, rendering services 

and performing management of a common undertaking51. A glance at the 

definitions of joint venture discussed above will show that some 

definitions expressly point to the element of community of interest. On 

the other hand, it can be said that community of interest does not arise 

merely because participants take action in concert. Something more is 

required. 

In looking for that extra ingredient required, the courts often add 

the contribution that each participant makes to the common activity. The 

courts have made it clear that each participant must make some such 

contribution 
52, 

be it in the form of property, money, effort, skill, 

knowledge or otherwise53. However, depending upon the agreement reached 

between the participants, obligations may differ54 and need not be of 

the same character55. The courts have held that the contributions must 

be equal unless the participants otherwise agree56. 

5. PURPOSE OF ACTIVITY 

The purpose of the activity must be distinguished from the motive of 

the activity, that is, usually profit, although the two may overlap in 

that they are not mutually exclusive. It is generally accepted that one 

essential characteristic of a joint venture is that it be entered into for 

the prosecution of some particular business or commercial activity or the 

pursuit of a specific trade. This means that only those associations 
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created with such a business or commercial purpose fall within the purview 
of a joint venture57. The purpose of the activity must be the 
furtherance of a business activity. The efforts of the participants must 
be devoted to a business purpose with nothing to indicate any social 
overtones or nuances of pleasure or enjoyment attached to the 

activity58. Furthermore, the giving rise to a mere economic benefit 

will not suffice59. The absence of a business purpose, such as where 
there is no financial or other commercial interest involved in the 

activity, may lead a court to reject any inference that the relationship 
60 is that of a joint venture However, not all courts have adopted such 

a strict approach to the question of the purpose of the activity. There 

have been occasions when a court has held that a joint venture existed 

where the activity undertaken involved the attainment of pleasure as one 

of its main objectives61 or when a court has criticised the 
62 

principle 

6. PROFIT MOTIVE 

Another cornerstone of the joint venture, if not the chief 

characteristic 
63 

of the joint venture, is that the relationship 

contemplates64 the undertaking of its purpose with a view to commercial 

profit65. An examination of the definitions discussed above will show 

that all of them make reference to profit as being the motive for the 

undertaking of the activity66. The emphasis that the courts have placed 

on the profit motive has led many of them to hold that it is the one 

indispensible characteristic of a joint venture67; that there must be an 

agreement, express or implied, for the sharing of profit68. In other 

cases the courts have stressed that although the sharing of profits is 

essential to the question of whether or not a joint venture exists69, it 

does not of itself amount to enough to be conclusive. The courts will 

look for something else to be present in conjunction with the profit 

motive, such as the intention of the participants to associate together in 

a joint venture70 or the sharing of loss71 . Such courts hold that the 
72 

sharing of profits is merely presumptive. 

Whatever way the courts wish to view the profit motive, the statement 

of Levet, District Judge, in Walsh Construction Company v Church73 
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appears to sum up the situation in so far as the general position is 

concerned: - 

"Several central factors and several, less significant, peripheral 
factors emerge from the fact patterns. The sharing of profits was 
present in every joint venture reviewed and most of those where the 
issue was unsuccessfully raised ... It has been termed an essential. " 

The need for a profit motive to be an element before a joint venture 

will be held to exist has been considered in the reverse. It has been 

held that where money, labour or property (or whatever) had been 

contributed, with the motive of personal use of the resultant product of 

the activity by the participants rather than a sharing of profits, there 

was no joint venture74. Similarly, where the money, labour or property 

(or whatever) was contributed without the motive of the sharing of 

profits, despite the fact that profit accrued, the courts held that here 
75 

was no joint venture. In the case of Bank of Cedar Bluffs v Le 

Grand76, for example, it was held that where a husband and wife 

undertook a farming and stock raising business there was no joint venture 

as there was "no evidence in this case of any agreement that the profits 

of the farming and stock-raising business should be divided between the 

husband and wife ... "77 

In accepting the need for the profit motive for a joint venture to 

exist, consideration must be given to the manner in which the profit is to 

be shared between the participants. It is clear that the profit must be 

the common or joint profit78 of the activity; it must be joint and not 

several79. It cannot be a case of a participant achieving profit in its 

own way in such a manner that the profit is not a part of the joint profit 
80 

of the activity. 

It is proposed to consider in some detail Detachable Bit Co. v 

Timken Roller Bearing Co. 
81 

This is because the fact situation is so 

close to describing a joint venture, as considered in this thesis, and 

because the case will aid in considering the distinction between a joint 

venture as considered in this thesis, and the joint venture recognized by 

the courts of America. After all, any distinction between joint venture 

and partnership largely revolves around the question of the sharing of 



- 725 - 

profit and loss (as will be discussed later in this thesis). 

The facts of the case are basically these: Detachable Bit Company 

("Detachable") manufactured bits under patents of Thurston. Following the 

exploitation of the invention, Detachable purchased the patents. Timken 

Roller Bearing Company ("Timken") was a producer of specialised steel. 

Timken was looking for an outlet for its steel. Detachable was seeking to 

secure the assistance of highly skilled metallurgists and engineers to 

develop its process. Negotiations between the two participants followed, 

each being able to offer to the other what is sought. The agreement which 

ensued required Detachable to purchase all its steel from Timken. In 

return, Timken was to advance to Detachable monies which could be 

converted into equity. Timken made certain recommendations as to the 

form, design and methods of Detachable's manufacturing process, as well as 

making certain analysis of its steel. Both participants also co-operated 

in conducting experiments to improve the bits, to develop an improved 

manufacturing process and to explore a national market. Subsequently 

Timken demanded repayment of the monies advanced. Following negotiations, 

the participants agreed to cancel and terminate the co-operative 

arrangement that they had entered into. Shortly thereafter Timken 

commenced to manufacture bits in competition with Detachable. The 

question arose as to whether there had been a joint venture between the 

participants. Simons, Circuit Judge, held: - 

"A variety of elements have, from time to time, been considered as 
pointing to a joint venture, although perhaps not any one of them is 

conclusive. Among them are to be found agreements for sharing 
profits or losses as principals (Meehan v Valentine 145 U. S. 611, 

625... ); 

Analysis of the relations between Timken and Detachable fails to 
disclose any of the elements ... No sharing of profits or losses was 

made or in contemplation ... It is true that if their efforts had 

been crowned with success each corporation expected to profit - 
Timken in the sale of its steel, and Detachable in the sale of its 

bits. But such profits would be individual to each of the 

corporations involved and not joint. In its experimentation Timken 

paid its own expenses and so did Detachable. There was no joint 

obligation. Neither corporation could nor did incur any indebtedness 

obligating both. We agree with the conclusion of the District Judge 

that a joint venture did not arise out of the acts complained of. "82 
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Also important from the point of view of the distinction between 

joint venture, partnership and the joint venture recognised by the courts 

of America, is to consider whether there has been a joint venture in which 

the courts of America have recognised the result of the activity as being 

the sharing of something other than profit. There is certainly dicta to 

the effect that there may be a sharing of something other than profit. In 

George W. Haxton & Son Inc. v Rich, Brewster, Justice, held 
83. 

- 

"In testing for the existence of the relationship itself some sharing 
of profits or other gain in the achievement of the venture and some 
apportionment of the risks involved must be found. Columbian 
Laundry v Hencken ... 196 N. Y. S. 523,525 ... " 

The "other gain" must, in view of the need for the activity to be of 

a commercial or business nature before there be a joint venture, 

presumably be a commercial or business gain. Furthermore, it must be a 

joint gain of a commercial or business nature. If these presumptions are 

correct then the case does not cause any concern to the discussion of the 

joint venture in the English and Australian context made in this thesis, 

for it is submitted in this thesis that there is no joint profit or joint 

gain in a joint venture. However, it is also interesting to question the 

strength of the dictum as precedent. The case itself does not turn on the 

point. The dictum, it can be argued, is obiter. Furthermore, an 

examination of the decision in Columbian Laundry v Hencken84, upon 

which the dictum is purported to be based and the decision in Pierce v 

McDonald85, a case often cited in text books as also supporting the 

proposition, reveals that neither decision makes reference to the sharing 

of gains. In fact, in Columbian Laundry v Hencken86, Greenbaum J. was 

concerned with the fact that "the underlying elements of a partnership or 

joint adventure [were] lacking ..., 
in that there was to be no sharing of 

profits. " 
87 

Whatever way the question is viewed it is clear that the predominance 

of judicial opinion is that the sharing of profits is that which is 

important. Of course, what is held to be profit is another issue. 

However, no decision has come to light to suggest that profit is other 

than of the nature discussed, elsewhere, in this thesis88. 

The question of the sharing of profits brings with it the question of 



- 727 - 

the sharing of losses. There is no uniform treatment by the courts of 

America as to whether it is necessary for there to be a sharing of both 

profit and loss before there can be a joint venture89. One line of 

decisions hold that there must be a responsibility to share loss as well 

as profit before there can be a joint venture90. They hold that the 

sharing of loss arises automatically from the agreement to share profit, 

in the absence of an agreement to the contrary and, as such, it is not 

necessary for the agreement between the participants to provide for the 

sharing of the losses91. A second line of decisions hold that a sharing 

of loss is, not at all necessary before there can be a joint venture 
92 

The sharing of profit will suffice even where there is an express 

agreement not to share losses. Furthermore, the sharing of profits does 

not give rise to an automatic presumption of an agreement to share 

losses. A third line of decisions adopts the approach that whilst the 

sharing of profits is not of itself sufficient to hold that a relationship 

is a joint venture in the absence of something more, the agreement to 

share in losses, when coupled with the sharing of profits, is 

sufficient93. The correctness of this line of decisions is open to 

argument as there are a number of decisions which have held that even a 

sharing of both profits and losses is not sufficient of itself to 

establish a joint venture 
94. 

If there is a better view, it is suggested that view is, in the 

absence of an agreement to the contrary, that a sharing of profit will 

give rise to a rebutable presumption that there is a sharing of profit and 

loss intended95 in equal shares regardless of the contribution made by 

each participant96, but such will not of itself, in the absence of other 

factors, suffice to establish the relationship between the participants 

was that of a joint venture. Perhaps the last words on the issue should 

be left to Levet, District Judge, in Walsh Construction Company v 

Church 
97. 

- 

"Responsibility for losses was almost invariably a factor where a 

joint venture was found ... It was implied, although absent in the 

agreement, when the court found the existence of a joint venture from 

other factors in Haley v Commissioner of Internal Revenue 203 F. 2d 

815 ... However, in Harry Klein, 18 T. C. 804 (1952) the apparent 

absence of loss-sharing did not prevent the court from finding a 

joint venture. " 
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7. INTENTION OF PARTICIPANTS AND FORM OF AGREEMENT 

It is noticeable that in many of the decisions, the courts have 

placed some importance upon what the intentions of the participants were 

when they entered into the relationship to undertake an activity in unison 

as a co-operative endeavour. The courts have held that before there can 

be a joint venture, the participants must have intended to enter into such 
98 

a relationship. The intention is to be found in the agreement between 

the participants or by a consideration of the facts and circumstances 

leading to the entering into of the relationship between the 

participants 
99 

The intention to create the relationship of a joint venture is not of 

itself sufficient. There must be something else, such as a sharing of 
100 

profit or loss 

In so far as formalities are concerned, little is required to 

establish a joint venture. The relationship arises entirely ex 

contratu101 and, as has been stated above, the contract may be express 

or implied. Whatever form the contract takes it must show an intention on 

the part of the participants to enter into mutually binding obligations to 

conceive a joint venture102. There are no particular words that the 

participants must use to indicate their decision 
103 

It does not matter 

what the participants call their relationship. They may call it a joint 

104 
venture or a partnership, for example, or something else; the name 

chosen for such a relationship does not necessarily make it such a 
10 

relationship 
5. 

The courts will consider all of the facts and 

circumstances to determine what the relationship is, and, in weighing up 

such matters, notice may be taken of the fact the participants have called 

their relationship a joint venture 
106 

8. JOINT MANAGEMENT OR CONTROL 

No matter what degree of importance the courts have placed upon the 

requirement for there to be joint management or control of the property 
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used in accomplishing an activity before they will recognise the existence 

of a joint venture - whether it be seen as the most important'07 element 

or whether a non-essential 
108 

element - the courts have held that such 

manifests itself in the power of each participant to the joint venture to 

determine precisely how, when and where the details of the conducting of 

the activity are to be performed109 In recognising this manifestation, 

the courts have also gone on to hold that an extension of the right of 
joint management and control is the right to surrender that right to one 

or more of the participants. In so surrendering the right of joint 

management and control, the participants do not affect the status of a 

joint venture 
110 

Some commentators 
111 

have preferred to see the right of joint 

management and control in terms of co-ownership of the activity 

undertaken, arguing that it is this co-ownership that distinguishes the 

joint venture relationship from the principal and agent 

relationship112. It is certainly open to argument that the need for 

co-ownership is rather broad, although it is accepted that co-ownership 

could be a manifestation of the right. 

9. JOINT VENTURE AND PARTNERSHIP: THE DISTINCTION 

A brief resume has already been given of the development of the joint 

venture as a business relationship and as a legal relationship. It is 

apparent from that resume that until the mid-to-late nineteenth century, 

the joint venture received much greater recognition as a business 

relationship than as a legal relationship. This was so much so that, it 

is suggested, even today, a reference to a joint venture is usually 

considered to be a reference to a business relationship rather than a 

legal relationship. It is this factor, which is just as apposite to 

England and Australia, that has led to the problems of terminology 
113 

discussed earlier. 

By the mid-nineteenth century, the courts of America had slowly begun 

to recognise the joint venture as a legal relationship and, in so doing, 
1 

began to see if it could be distinguished from partnership14 The 
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attempt to distinguish joint venture from partnership has continued to vex 
the courts115 with no apparent agreement having been reached by them as 
to what the distinction is, if there be a distinction at all. 

It can be argued that a number of factors have contributed to the 
difficulty experienced by the courts in seeking to draw a distinction 

between joint venture and partnership, including: - 

1. how and why the joint venture originated "no-one seems 

precisely to know" 
116; 

2. the joint venture, being a legal concept of comparatively 

recent origin, has still not established itself as a separate legal 

relationship 
117; 

and 

3. joint venture and partnership, having developed 

contemporaneously as business relationships, the law has been slow to 

develop and distinguish between the two relationships as legal 
118 

relationships 

Not only can it be argued that it is difficult for the courts to 

distinguish joint venture from partnership, it is also questionable as to 

whether there is any need for such a distinction119 because, in most 

cases in which a joint venture has been held to have existed, the courts 

have seen the relationship as being one governed by the law applicable to 

partnerships120. This has been so much the case that there is very 

little law applicable to partnership that is not applicable to joint 

venture 
121. 

It is as a result of the application of the law of 

partnership to the joint venture that it is easy to see why the courts 

have failed to establish any definite boundaries between joint venture and 

partnership122 and have been content in many cases to merely decide 

whether a joint venture or a partnership has been constituted by the 

facts and circumstances, by placing reliance upon the principles of 

partnership law to achieve the result. 

The question must be asked whether a joint venture has been held by 

the courts to be something more than a partnership? The answer is that 



- 731 - 

the courts are undecided. There have been a number of lines of decision 

over the years: - 

, 
1. the first line held that a joint venture was a partnership 

123 

2. the second line held that a joint venture was similar, but not 
identical, to a partnership 

124; 

3. the third line held that a joint venture was not quite a 

partnership, but was governed by the same rules and principles as 

those applicable to partnership 
125; 

4. the fourth line held that a joint venture was a new legal 

relationship of close kinship to a partnership but, nevertheless, 

deserving different treatment as a separate legal relationship 
126 

and 

5. finally, there is the line which held that there was a clear 

distinction between joint venture and partnership, without going so 

far as to state precisely what that distinction was127. 

As much as one may wish to, it is not possible to draw all the lines 

of decision together; there is no common thread. Each is a question of 

the degree to which the courts have held that joint venture differs from 

partnership; or at least that is one way of looking at it. But even 

determining what degree of variation is appropriate, is not easily 

discerned from the decisions as, it is open to argument that much of the 

reasoning given by the courts for arriving at their decisions is not 

always sound. 

Be that as it may, courts have sought to distinguish between joint 

venture and partnership on a number of grounds. It may be questionable 

whether the distinctions in fact have any real affect on the legal rights 

and duties of the participants to the relationship. However, the main 

grounds upon which the distinction has been sought to be drawn are: - 

1. the presence of mutual agency; 
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2. a single transaction or a continuing business; 

3. whether a corporation can be a party to the relationship; 

4. the effect of dissolution; and 

5. the right of one participants to sue the other participants at 

law. 

As will be appreciated, many of the grounds adopted by the courts are 

similar to the grounds sought to be adopted in early times by the courts 

of Scotland, in relation to the distinction between joint adventure and 

partnership. The question is whether the grounds upon which the courts of 

America have sought to use to distinguish joint venture from partnership 

have faired any better than their Scottish counterparts. To answer the 

question it is necessary to consider each of the grounds in turn in order 

to determine whether there is anything meaningful in the distinction. 

Before doing so it would be helpful to bear in mind the definition of 

partnership in American jurisprudence: - 

"... an association of two or more persons to carry on as a co-owners 
a business for profit. "128 

It is noticeable that the definition differs but slightly from the 

definition of partnership adopted in English and Australian 

jurisprudence 
129. 

This fact should be kept in mind when the grounds for 

the distinctions are considered, immediately below, because if joint 

venture and partnership are synonomous in American law and the definition 

of partnership is much alike in American, English and Australian law, 

then, unless there is a difference between the joint venture discussed in 

this thesis and the joint venture recognised by the courts of America, 

there is the possibility that the English and Australian courts will hold 

that the joint venture, discussed in this thesis, is a partnership and not 
130 

a distinct legal relationship . 

10. MUTUAL AGENCY 

In the absence of an agreement to the contrary the general rule 
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established by the courts is that each partner, in carrying out the 

business of the partnership, is the agent for the other partners131 in 

that a partner can enter into contracts on behalf of the partnership and 

sign in the partnership name and in so doing bind all the partners by the 

contracts132. Thus, the courts have said that in a partnership there is 

mutual agency - each partner in so acting acts as principal for himself 
133 

and as agent for his co-partners This general rule as to mutual 

agency is not infinite or absolute. As has been intimated above, it is 

limited in two ways: - 

1. as to the scope of the business of the partnership 
134; 

and 

2. by the express or implied terms of the partnership agreement or 

some other agreement between the partners135. This factor will 

definitely have implications between the partners inter se136 but 

may or may not have implications for contracts entered into by third 

parties with a partner 
137 

The position with regard to joint ventures is not so clear. The 

courts have not adopted a uniform approach to the issue of whether mutual 

agency arises from the joint venture relationship in the same manner as it 

does in the case of partnership. There is a line of decisions which holds 

that as with a partnership 
138, in the absence of an agreement to the 

contrary, the general rule is that each participant, in carrying out the 

business of the joint venture, as long as they are matters within the 

general scope of that business and for the benefit of that business, is 

the agent for the other participants139. Thus, the courts have said 

that in a joint venture there is a mutual agency - each participant in so 

acting acts as principal for himself and as agent for his 

co-participants. Furthermore, as with a partnership, the general rule as 

to mutual agency is not infinite or absolute. It is limited in the two 

ways mentioned above by: - 

1. the scope of the business of the joint venture140; and 

2. the express or implied terms of the joint venture agreement or 

some other agreement between the participants 
141 

This factor 
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will definitely have implications for the participants inter se142 
but may or may not have implications for contracts entered into by 

third parties with a participant. The law will presume that where a 

third party deals with a participant in good faith and without 

knowledge of any limitation upon the participant's authority that 

participant has been given power to bind the other participants by 

contracts reasonably necessary to carry on the business of the joint 

venture143 For this presumption to be rebutted it must be shown 

that the third party had notice of a limitation upon the 

participant's authority144 in which case the participant could not 

bind the other participants by its unauthorised acts145 In the 

main there is no presumption that authority is limited merely because 

the participant is a member of a joint venture rather than a 
146 

partnership 

There is a variation on this line of approach which holds that the 

limitation upon the general rule as to mutual agency, in that it is 

confined to matters within the scope of the business of the joint venture, 

is too wide. The courts adopting this line have held that mutual agency 

is limited strictly to matters within the business that the joint venture 

has immediately in hand, not the general business of the joint 

venture147. In such cases the mutual agency is said to arise from the 

express or implied authority conferred upon a participant in the joint 

venture and liability will only attach to the other participants in the 

joint venture as a result of an attempt to further the activity of the 

joint venture immediately at hand148 or within the comtemplated activity 

of the joint venture 
149, 

unless the other participants in the joint 

venture have subsequently acquiesed to the contract150 

Still another variation on this line of approach holds that mutual 

agency is only present in joint venture relationships in so far as 
15 

contractual obligations are concerned1 

At the other end of the scale, is the line of decisions that hold 

that there is no mutual agency in a joint venture relationship and it is 
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this fact which distinguishes a joint venture from a partnership152. In 

this line of decisions the courts have held that a participant, in the 

absence of an express or implied agreement between the participants, 

whereby that participant is granted authority to bind the other 

participants, is not the agent for the other participants153 Thus the 

courts hold that unlike in the case of a partnership, the joint venture 

relationship does not give rise to mutual agency automatically; that it is 

implied merely by the relationship existing154. It is in this statement 

that the rationale behind the distinction between joint venture and 

partnership on this ground, is drawn by some courts. These cases tend to 

assume that mutual agency is a test of partnership. This is not the 

case. Mutual agency is no more than an incident attached to 

partnership 
155 

It may be an established necessary incident of 

partnership, which may be restricted by the partners inter se, but 

nevertheless, it is still only an incident of partnership. From this it 

is argued that it follows that, because a partnership is a legal entity 

having its own legal persona, this incident of partnership gives to each 

partner the equal authority to act for the partnership. 

This is not the position with a joint venture. There is no 

relationship by the participants which gives rise to a legal entity having 

its own legal persona. The relationship is merely between the 

participants inter se; it is not a question of the participants and the 

joint venture. It is here that the courts have diverged in seeking to 

deal with whether to hold one participant to a joint venture the agent of 

the other participants it is necessary to find authority given by express 

or implied agreement or merely necessary to look to the relationship 

itself on the basis that mutual agency rises as a necessary incident of 

that relationship. 

It is submitted that the divergence in approach is most noticeable 

when the courts are dealing with issues that involve the participants 

inter se. Where the issue involves a third party the courts have shown a 

marked tendency to hold that where the third party dealt with a 

participant to the joint venture in good faith and without notice or 

knowledge of any limitation upon that participant's authority to bind the 
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other participants, then, provided the contract is reasonably necessary to 

carry on the business in which the participants are involved, the other 
156 

participants will become liable on the contract, 

Bearing in mind the divergence mentioned, it could be concluded that 

there may be a distinction between joint venture and partnership on the 

ground of the presence of mutual agency. However, the question must be 

asked: if partnership implies the existence of mutual agency, is there any 

good reason why joint venture should not also? No decision advances such 

a reason. If it is the fact that there may be a restriction upon the 

authority of a participant to bind his co-participants, it is submitted 

that this is not a valid reason to distinguish between joint venture and 

partnership on the ground of no mutual agency, in the absence of agreement 

between the participants inter se. It is equally possible for there to be 

restrictions upon the authority of a partner to bind his co-partners. One 

cannot help feeling that the distinction will disappear with time and the 

joint venture will attract, as an incident of it, mutual agency, 

particularly where third parties are affected. 

11. SINGLE TRANSACTION OR CONTINUING BUSINESS 

Some courts have advanced as a ground157 upon which to distinguish 

joint venture and partnership, some arguing it to be the main ground158, 

the fact that partnership characterises a general and continuing business 

of a particular kind, whilst joint venture usually relates to a single 

transaction159. They hold that joint venture contemplates a single 

transaction, albeit extending over some length of time, and not 

participation in a general business 
160, 

However, it is suggested that this distinction is not a valid one. 

It turns more on the argument that joint venture, unlike partnership, does 

not involve the concept of "carrying on business" 
161 

than upon a 

question of single transactions, opposed to general, continuing business. 

Even so, as will be seen from the cases, this does not support the alleged 

distinction. To begin with, it is clear that there is nothing to stop a 

partnership being created to carry out a single transaction 
162 
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Furthermore, there are many cases in which it has been held that a joint 

venture encompassed more than one transaction163 in that a joint venture 

could be created to carry on a business consisting of numerous 

transactions 
164 

over a number of years 
165 

or one transaction 

conducted over a number of years 
166 

There may be some ground for holding that a distinction between joint 

venture and partnership is not warranted at all, as joint venture is a 
limited partnership of the same nature as a joint adventure is a limited 

partnership in Scottish law: limited usually as to scope and duration, 

but nevertheless a partnership167. Judicial support for this proposal, 

which it is submitted is the better approach to the issue, can be found in 

judgements such as that of Ross v Willett 
168 

_ 

"A joint adventure is a limited partnership; not limited in a 
statutory sense as to liability, but as to scope and duration 

This line of decisions sees the joint venture as a partnership of a 

single undertaking or a series of related undertakings having a fairly 

short or fixed, either as to time or by the nature of the undertaking, 

duration169. The courts following this approach do not see the 

limitations as anything more than a series of factors to be taken into 

consideration in arriving at the decision that a relationship is a joint 

venture. The limitations are not essential, they are not decisive and 

their presence is a question of degree. The most important point to 

appreciate is that this line of decisions is not concerned with 

distinguishing joint venture from partnership. They are concerned with 

distinguishing one type of partnership, a limited partnership, which is 

called a joint venture, from another or other types of partnership - 

always holding that joint venture is a partnership relationship. 

12. PARTICIPATION OF CORPORATIONS IN THE RELATIONSHIP 

It is submitted that it is this alleged distinction, that a 

corporation could be a member of a joint venture but not of a partnership, 

that has done more than anything else to encourage the courts in America 

to hold that joint venture can be distinguished from partnership. Yet an 
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examination of the cases shows that the courts were dealing, not with a 
reason for making a distinction between joint venture and partnership, but 

with a consequence of making the distinction. By holding that there was a 
distinction, whatever it may have been, the courts were able to pick and 
choose as to whether the relationship under consideration was a joint 

venture or a partnership and, as a consequence of the choice, determine 

whether an act of a corporation was valid or not. 

The general rule adopted by the courts was that a corporation could 

not be a member of a partnership170, whether with individuals171, 

corporations 
172 

or firms 
173, 

unless expressly authorised to be so by 
174 175 

the terms of its charter or by statute. 

With a joint venture, the courts have held that a corporation can be 

a member176 with individuals, firms or corporations to transact any 

business which is within the scope of the corporation's legitimate 

powers177, even though it is not expressly authorised to do so by the 

terms of its charter 
178. 

The rationale for the establishment of the rule preventing a 

corporation from being a partner, stems from the ultra vires doctrine to 

be found in corporate law179 and the mutual agency principle to be found 

in partnership law180. A corporation is established and controlled by 

statute which requires that all the powers of the corporation be exercised 

by the officers who are selected by the stockholders. A partnership 

grants to each partner the power, under the partner's authority as a 

general agent for all the purposes of the partnership, to bind the other 

partners in and the partnership by the partner's individual acts 
181 

By 

a corporation entering into a partnership it would mean that a partner 

would be able to bind the corporation by that partner's individual act and 

in so doing the managerial powers of the corporation, vested in the 

officers of the corporation, are delegated, in effect, to someone other 

than the stockholders, who are, in effect, deprived of their choice in the 
182 

selection of who will manage the business of the corporation. What 
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the courts have been concerned about is not the concept of a corporation 

being a partner but that, by so being, the management and control over the 

affairs of the corporation are taken out of the hands of those in whom 

they are vested by statute183. The courts, therefore, held that before 

this could occur, the corporation must be expressly authorised to enter 

into a partnership either by its charter184 or by statute185. There 

does appear to be one exception to this rule. Where the corporation 

assumes the entire management and control of the partnership, so as to 

remove any question of agency arising186 and, as such, the position of 

the officers and the stockholders of the corporation are not affected, the 

court will not hold the action of the corporation to be ultra vires'87. 

Turning from partnership to joint venture, it is noticeable that all 

that alters, so as to permit a corporation entering into a joint venture, 

is that the courts hold that in a joint venture there is no mutual 

agency. As has already been discussed188, this distinction between 

joint venture and partnership is open to question as is whether or not 

there is any distinction between joint venture and partnership. 

In any event, the issue of a corporation not being able to be a 

partner has, in the main, been removed by modern corporate statutes which 

largely support the notion of corporate partners by removing the ultra 

vires doctrine 
189 

and, in many cases, by expressly 
190 

or 

impliedly191 empowering corporation to enter into partnerships. 

13. DISSOLUTION 

The general rule is that on the death or winding up of a partner the 

partnership is dissolved and certain steps must be taken to wind up the 

affairs of the partnership192. There may be a departure from the effect 

of the general rule, by the partners having entered into an agreement to 

continue the affairs of the partnership despite the death or winding-up of 

one of them. In such a case, there is a technical dissolution followed 

immediately by a reconstitution of the partnership, which is technically a 

new partnership, in accordance with the terms of the agreement. The 

effect is that the affairs of the partnership are continued, 

uninterrupted, by the new partnership 
193. 



- 740 - 

The position with a joint venture is the same, with one exception. 

It is this exception which has been seen as one ground for distinguishing 

joint venture from partnership. The courts have held that, even in the 

absence of an agreement between the participants, on the death or winding 

up of a participant to a joint venture, the joint venture may not be 

dissolved, thus requiring certain steps to be taken to wind up the affairs 

of the joint venture. It is argued that the joint venture continues, with 

the deceased's or dissolved corporation's place being taken by his or her 

personal representative or liquidator, until the purpose for which the 

joint venture was established is attained or it is definitely ascertained 

that that purpose cannot be attainedl94 The exception applies only 

where there is a defined purpose for which the joint venture was 

established. 

14. RIGHT TO SUE CO-PARTICIPANT AT LAW 

The courts have held that in the absence of fraud, statute195 or 

express provision to the contrary196 one partner cannot sue another at 

law upon a demand arising out of a partnership transaction197. A 

partner is limited to bringing an action in equity against another for an 

accounting, where the partnership transaction has not been 

liquidated198. Once the accounting and dissolution has been undertaken, 

in equity, the position alters, but not before199. This general rule is 

supported by a number of lines of reasoning: - 

1. until an accounting has been undertaken it "cannot be known 

whether the partner suing may not in fact be indebted to the 

partnership, or that the other members may not also be creditors of 

the firm, or that there may not be outstanding firm debts entitled to 

preference over the debt due the partners themselves and sufficient 

to exhaust the firm assets"200; 

2. a partner does not, as a general rule, become a debtor or 

creditor of the other partners, but of the firm201; 

3. there is a technical bar in that the law forbids a person from 

being both plaintiff and defendant in the same action202; and 
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4. such an action involves an investigation which courts of law 

are not equipped to undertake, whereas courts of equity are 
203 

It has been held by a number of courts that the general rule in 

relation to joint ventures is different. They have held that a joint 

venture allows a participant to sue at law another participant or in 

equity upon a demand arising out of a joint venture transaction whether or 

not an accounting has been undertaken204. Some courts have seen this 

difference between joint venture and partnership as the principle 

distinction between the two205. However, it is suggested that this 

distinction is most questionable. An examination of the cases relating to 

each proposition reveals that the application has been somewhat less than 

uniform. 

In the case of the general rule for partnership situations, it must 

be appreciated that the rule is not one of statute. It is a rule of 

convenience developed by the courts and to this end it can be argued that 

the reasons for the rule are themselves limited to the extent of the 

rule. As such, there are a number of situations where the courts have 

allowed a partner to bring an action at law without satisfying the general 

rule's requirements: - 

1. where an action for an accounting is not warranted206; 

2. where the action concerned a particular item of business which 

could be segregated by express agreement or otherwise207; 

3. where there is but one item to adjust and as such an accounting 

is not necessary208, for example, there being profit and no 

liabilities; 

4. where there has been a wrongful dissolution of the partnership 

by a partner, in breach of his covenants, whilst the other partners 

having kept their covenants, seek damages for breach of 

contract 
209; 

and 
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5. where the partnership was formed to carry out a particular 

project, and, that project having been completed, it is desired to 

wind up the partnership, a procedure which involves no intricate 
210 

accounting 

Taking into account the exceptions mentioned above, it would appear 

that the courts look at the factual situation to determine whether they 

give rise to partnership affairs which are sufficiently simplified so as 

to enable them to make an intelligent judgement without the need for a 

full accounting. If the affairs are not so simplified, equity is called 

upon to undertake an accounting. Looked at in this way, it is not a 

question of a right of action in law versus an action in equity in all 

partnership cases but one of when will equity be called upon to undertake 

an accounting and when can the law attend to the matter without the need 

to look to an accounting at equity. If this is the correct way to 

approach the decisions, then it will be seen that any distinction on this 

ground between joint venture and partnership is far from justified. With 

the joint venture the courts have, similarly, not been uniform in applying 

the general rule. 

To begin with, a number of courts have made it clear that allowing a 

participant to sue the other participants at law for a breach of contract 

does not preclude a suit in equity for an accounting211. Furthermore, 

there have been a number of cases where the courts have held that the 

circumstances are such that any such action must be brought in equity and 

not in law212. Most of these cases involve complex financial situations 

that require an accounting to be undertaken before the respective rights 

of the participants can be determined by the court. What is interesting 

is that in such cases the courts have supported their reasoning by the 

same lines of argument as that used to support the general principle 

applicable to partnership cases213, discussed above. 

Conversely, there have been occasions where participants in a joint 

venture have sought to commence such an action in equity, only to be 

required to commence it in law214 with the reasoning being other than 

the application of a general principle. The reasons all tend to revolve 
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around the complexity of the financial affairs of the joint venture 

activity. Where there is no complex calculation of profit or loss or 

adjustments required to be made, that is, the issues involved are simple 

and readily ascertainable, the courts have held that the action is one 

that should be commenced in law215. In some cases, it is a question of 
"should be" as opposed to "could be". It matters little which it is. The 

rationale behind the decisions allowing exceptions to the general 

principle applicable to partnerships is the same as that mentioned 
216 

above 

There are few situations in which the courts have granted to a 

participant the unqualified right to sue another participant at law upon a 

joint venture transaction. Most courts have indicated that actions at law 

will be permitted in similar circumstances to that for partnerships. In 

the end, it is difficult to accept that there is a distinction in the way 

the courts deal with the situation of one participant bringing an action 

against another participant which is based upon whether the relationship 

is that of partnership or joint venture. The real question the court 

looks to is whether the affairs under consideration require an accounting 

to be taken217; not what the relationship is. 

15. SUMMATION 

Because of the divergence between the views adopted by the courts in 

the various decisions in a number of aspects in relation to the joint 

venture, it is suggested that there is no firm basis for holding that 

there is a distinction of any real, legal substance between joint venture 

and partnership in American law. It is suggested that the courts have 

placed themselves in the difficult position of, in certain circumstances, 

seeking to find a distinction between the two relationships as a result of 

endeavouring to give, to what is really a business relationship, a legal 

form of its own rather than allowing the law to develop in relation to the 

business relationship within the boundary of partnership law. In the 

final analysis this is what has happened. The courts have recognised the 

joint venture to be nothing more than a species of partnership; a limited 
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partnership, that is, a partnership limited as to scope and duration. 

Even the characteristics of the joint venture point to the conclusion that 

joint venture does not vary materially from partnership, with any such 

variation being based more on the commercial form of the relationship than 

legal substance. The legal implications of holding a relationship to be a 

joint venture rather than a partnership are, if indeed there be any, of 

little consequence to the participants to the relationship. Thus, the 

joint venture recognised by the courts of America is almost analogous to 

the joint adventure recognised by the courts of Scotland. The only 

difference of any consequence is that the joint venture uses the name of a 

firm whereas it has been suggested that a joint adventure does not. 
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CHAPTER XXI 

ENGLAND: WHAT IS A JOINT VENTURE? 

1. INTRODUCTION 

The general view, held 

recognise the joint venture 

sense of the joint adventur 

joint venture recognised by 

discussed in this thesis 
l 

in England, is that English law does not 

as a separate legal relationship; be it in the 

e recognised by the courts of Scotland, the 

the courts of America or the joint venture 

This position is summed up adequately by 

Pollock2 who recognised that a number of commentators in Scotland had 

held that there was a difference between partnership and joint adventure, 

although he doubted the existence of the distinction, and then went on to 

say: - 

"... whatever the importance of the distinction may be, it is not met 
with in the English authorities. "3 

Leslie4 has pointed out that there is an oblique reference to a 

"joint adventure" in Halsbury's Laws of England5: - 

"Joint adventure. If two or more persons jointly export their 
individual goods for sale as a joint adventure, dividing the profits 
of the transaction in specified shares , there is no partnership as 
regards the separate parcel of goods provided by each, until they are 
brought into common stock. Conversely, if they are jointly concerned 
in the purchase, they are not partners unless they are also jointly 

concerned in the future sale. Where, however, they agree to embark 
in a joint adventure for the purchase and sale of goods, there is a 
partnership as regards all the goods bought in pursuance of the 
agreement, and each is liable for the price of the goods bought by 
the other; ... " 

It is not at all clear from the passage cited above whether the 

"joint adventure" is a separate legal relationship which may include a 

partnership. What is arguable is that the relationship could be a 

relationship which was something other than a partnership in given 

circumstances. 
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Jameson6 was of the view that: - 

"Under English law, Joint Venture Agreements have no special status 
and can be regarded as simple commercial arrangements governed by the 
ordinary principles of contract. " 

Herzfeld has said: - 

"The basic English legal textbooks do not refer specifically to Joint 
Ventures. " 

Herzfeld appears to have adopted as a definition: - 

"an undertaking by two or more persons to carry out a single business 
enterprise for profit"$. 

Herzfeld then went on to say: - 

"Joint adventures, joint enterprise and joint venture in this sense 
[an undertaking by two or more persons to carry out a single business 
enterprise for profit] are treated as at least interchangeable, with 
joint enterprise not necessarily being intended for profit"9 

Lewis was of the view that the term "joint venture" is of such wide 

import as to comprehend partnerships as well as joint arrangements 
10 

Bentham would appear to be of similar opinion. He stated that: - 

"The expression "joint venture" has no precise legal meaning in 
English law ... but in ordinary speech it can be described as "an 
enterprise in which two or more persons, natural or juridical 

combine, to achieve a common legal objective" - more often than not 
the objective is commercial or economic. "11 

Bentham went on to add that such a definition as that which he had spoken 

of was so wide as to include: - 

"... partnerships, limited companies, unincorporated joint ventures 
and other vehicles (e. g. unit trusts or perhaps even building or 
friendly societies). "12 

Bentham further added that the term "joint venture" was: - 

"... often used in a narrower sense to mean an unincorporated joint 

venture; a creature which is neither a limited company nor a 
partnership - ... - nor any other readily identifiable legal 

entity. "13 

However, Bentham did conclude: - 

"... from what I have said you will, I think, gather that in my view 
the kind of joint venture we have been considering, as typified by 



- 766 - 

the Britoil Proforma, is not a partnership", 14 

In the main, the courts of England have done no more than consider a 

factual situation, in which courts in other jurisdictions might have found 

there to be a joint adventure or joint venture, to see whether or not a 

partnership existed. Where the courts have determined that a partnership 

did not exist they have not gone on to state whether some other 

relationship between the participants existed, such as joint venture15 

2. USE OF THE TERM "JOINT ADVENTURE" OR "JOINT VENTURE" 

Although the courts have not recognised a legal relationship in the 

nature of joint venture or joint adventure16 which is distinguishable 

from that of partnership they have, on a number of occasions, referred to 

a relationship as being that of joint venture17 or joint adventure 
18. 

The question to which this gives rise is what the courts have meant by the 

use of the terms "joint venture" and "joint adventure". In the majority 

of cases the term, whichever it may be, has been used without any 

explanation. On occasions, the explanation can be gleaned from the facts 

of the case, on other occasions it cannot. 

What, for example, did Atkin L. J. have in mind in Abrahams v Herbert 

Reisch Limited19? The case concerned an arrangement between a firm of 

publishers and the authors of a series of articles pursuant to which the 

publishers were to publish the articles in a number of forms and pay to 

the authors a given sum for every copy of the publication sold. It was 

recognised that the publishers would benefit from the publication and that 

the authors would have an interest in the sale of the publication. Atkin 

L. J. held that: - 

"The transaction resembles an agreement for a joint adventure falling 

short however of a partnership. "20 

Although Atkin L. J. did not hold that the relationship was a joint 

adventure or a partnership he did suggest that there was something called 

a "joint adventure". By holding that the relationship was neither a joint 

adventure nor a partnership Atkin L. J. reached the same conclusion as did 

the court of Scotland, in a case of very similar facts; Venables v 

Wood1. However, the courts of Scotland did recognize a joint 2 
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adventure as being a distinct legal relationship. What did Atkin L. J. 

recognise a joint adventure as being, other than, obviously, something 

which was not a partnership? Unfortunately there is nothing further in 

the decision which adds, expressly or by implication, to what was said by 

His Lordship. 

Similarly, what did Buller J. mean in Saville v Robertson22 when 

he held that the participants could have "agreed to be concerned in a 

joint adventure"23? It is clear that Buller J. and the other members of 

the court did not find the relationship under consideration to be that of 

a partnership. Briefly, the facts under consideration were that Pearce 

and others had entered into an agreement to ship goods for sale to the 

East Indies. Each participant was to provide goods to a certain value to 

the enterprise. The goods were to be sold and the proceeds divided 

between the participants. The question was, in effect, whether there was 

a partnership between the participants in the purchase of the goods. The 

court held that there was no partnership in the purchase of the goods so 

that a participant, who obtained his proportion of the goods to be 

shipped, was alone liable to a credit-provider where the goods were 

purchased on credit. Once again, it can be seen that, by implication, the 

court has recognised a legal relationship which is not a partnership but, 

in this case, was a joint adventure. What did the court mean by the term 

"joint adventure"? Unfortunately the question does not appear to have 

been addressed. 

The decision in Saville v Robertson24 was distinguished 
25 

in 

Gouthwaite v Duckworth26. The basis of the distinction drawn by both 

Lord Ellenborough C. J. 
27 

and Bayley J. 
28 

turned upon the point at 

which the goods became the goods of the joint activity. In Saville v 

Robertson29, where the relationship was held not to be a partnership, 

each participant purchased his separate parcel of goods and it was not 

until the goods were brought on board the ship that they were mixed and 

became the joint goods of the activity. It would appear from Gouthwaite 

v Duckworth30. that once the goods were so mixed the participants would 

have been engaged in a partnership from that point henceforth. In 

Gouthwaite v Duckworth31 the goods were purchased, not as separate 

parcels by each individual participant, but as the goods of each of the 



- 768 - 

participants pursuant to the arrangement between the participants. As 

such, it was held that the relationship between the participants in so far 

as the purchase of the goods, was concerned was that of partners. 

Although a distinction is made between the two cases, the distinction 

turns entirely upon the facts and does not offer any assistance in 

answering the question of what is a joint adventure or what is a joint 

adventure if it is not a partnership. A case similar to that of Saville 

v Robertson32, in which the court held that there was not a partnership 

but that there was a joint adventure, is that of Heap v Dobson33. It 

is interesting to note that the judgement makes no reference to either 

Saville v Robertson 
34 

or Gouthwaite v Duckworth35, although the 

decision of Williams J. 
36 

does tend to follow that of the former case. 

Williams J. and Byles J. 
37 

were clearly of the opinion that there was no 

partnership involved but they did not state what made the relationship a 

joint adventure rather than a partnership or something else. 

If anything can be gleaned from the three cases, it is the question 

of liability to third parties and that of mutual agency which appears to 

have determined the issue: at what point did the participants confer 

authority on one or more of their number to bind them by contracts made 

with third parties? Could it be that where the authority existed there 

could be a partnership, whereas where it did not there could be a joint 

adventure? The cases certainly do not state that, but it is an inference 

which could be drawn from them. It was certainly the issue pleaded in 

Raba and Robles v Ryland38, although Dallas C. J. did not address the 

point as he held that the relationship under consideration was that of 

partnership. 

In Re Hulton; Hulton v Lister39 Cotton L. J. referred to the 

relationship between two participants as being a joint adventure. The 

participants had jointly speculated in real estate in that they purchased 

land, subdivided it and then sold it. A bank account was maintained in 

the joint names of the participants and a statement of account was made up 

each six months. The real estate was treated as an asset in the statement 

of account. All receipts were treated as cash receipts and all payments 

were treated as cash payments. It was held by all members of the Court of 
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Appeal that the participants were partners40. Cotton L. J. appears to 

have treated the terms "joint adventure" and "partnership" as being 

descriptive of the same relationship. 

The term "joint venture" was used by Fletcher Moulton L. J. in 

Oppenheimer v Frazer & Wyatt41 to describe a relationship which was 

held, by Barnes P. 
42 

and Kennedy L. J. 
43, 

to be a partnership. It is 

evident from the facts of the case that the participants were partners. 

The nature of the relationship was not really in issue in that it was not 

necessary for the court to decide whether or not the participants were 

partners. The use of the term "joint venture" to describe the 

relationship would appear to evidence the use of the term to describe a 

relationship that was for all intents and purposes a partnership. 

An arrangement whereby one of the participants was to manage, 

develop, realise and dispose of the other participant's property, with the 

resultant profit, if any, being divided betwen the two participants was 

considered in Bath v Standard Land Company Limited44. Cozens-Hardy 

M. R. referred to the participant who was to undertake the management of 

the project as "managers of a joint adventure"45. The case did not 

involve a consideration of the nature of the relationship between the 

participants. It was concerned with the fiduciary obligations that arose 

from the relationship. It is not possible to determine from the case what 

Cozens-Hardy M. R. was referring to when using the term "joint adventure". 

In Swiss Air Transport Co. Limited v Palmer46 Swanwick J. 

considered the relationship between two people and concluded that he was 

not satisfied: - 

"... that there was in fact any sort of partnership or joint venture 

between [them]. " 

Swanwick J. was called upon to determine whether one of the two 

people had the authority to pledge the credit of the other. Unfortunately 

His Honour did not indicate whether he saw the terms "partnership" and 

"joint venture" as meaning one and the same thing, or two different 

relationships. Furthermore, if His Honour did see them as being two 
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different relationships, there is no indication as to what distinguished 

one from the other. 

At the other end of the scale are those cases in which the term 

"joint venture" or "joint adventure" are used as being synonomous with the 

term partnership47. There are also cases in which a relationship has 

been called a joint adventure in Scotland, such as in Jardine v 

M'Farlane48, whilst on similar facts the relationship has been called a 

partnership in England, such as in Barton v Hanson, Stockwell, Williams, 

Simcock and Tibbs49. One case in which the term "joint adventure" was 

used as being synonomous with the term "partnership", yet contained 

statements that would suggest that there is a difference between a joint 

adventure and a partnership, is Kuhlirz v Lambert Brothers Limited50 

Scrutton J. referred to a set of facts that were clearly within the ambit 

of a partnership and called the relationship between the participants 

"clearly ... a joint adventure"51. His Honour then went on to explain a 

principle of law by referring to it as being applicable to "[a]ny partner, 

co-adventurer, agent or any other person in a position of trust. 

and and in so doing implied a distinction as between a partner and a 

co-adventurer. 

3. THE B. P. EXPLORATION CO. (LIBYA) LIMITED v HUNT LITIGATION 

One of the best known instances of litigation involving the use of 

the term "joint venture" by the courts in England, is that relating to an 

agreement entered into by Nelson Bunker Hunt with B. P. Exploration Company 

(Libya) Limited to explore and develop an oil and gas concession in 

Libya53. The first point to be made about the agreement is that it 

contained terms which would make it a typical Joint Operating Agreement of 

the nature under discussion in this thesis54. The second point to be 

made is that at no stage was the agreement held by the courts to 

constitute the participants to be partners. Admittedly, the litigation 

did not require the courts to make any decision on the nature of the 

relationship and, as such, no attempt to do so was made. Nevertheless, in 

the main, the relationship was referred to as being that of joint venture. 
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In B. P. Exploration Co. (Libya) Limited v Hunt55 Kerr J. was 
called upon to determine whether the courts of England had jurisdiction in 

relation to a dispute arising in respect of the agreement. Kerr J. made 
it clear that he was of the opinion that the participants were "engaged on 
a joint venture"56 and that "B. P. was the 'Operator' in relation to the 
joint venture ... "57 

In B. P. Exploration Co. (Libya) Limited v Hunt (No. 2)58 the 

court was called upon to consider the agreement in relation to a claim 

under legislation dealing with frustrated contracts. At first instance 

Robert Goff J. referred to an agreement as "a so called farm-in 

agreement"59. On appeal to the Court of Appeal60 Lawton J., who read 
the judgement of the court, said that "it was not intended that they 

should be partners"61 and went on to refer to the agreement as being in 

relation to a joint venture62 or joint enterprise63, without 
indicating that there was any difference between the two terms. 

On appeal to the House of Lords64, Lord Brandon of Oakbrook 

delivered a speech with which all the other Law Lords concurred. In the 

course of his speech His Lordship referred to the agreement as being "for 

the sharing on a non-partnership basis of an oil concession"65 and "what 
66 is known in the oil industry as a farm-in agreement" 

These decisions are the only ones in which the courts of England have 

dealt with a typical Joint Operating Agreement, have called the 

relationship between the participants a joint venture and have stated that 

the relationship between the participants was not a partnership. It is 

submitted that the fact that a number of references were made to the 

agreement being a farm-in agreement does not alter the fact that the 

relationship between the participants was not that of partners but was 

that of joint venturers and that the agreement was typical of a Joint 

Operating Agreement, although adapted to cover the special circumstances 

pursuant to which B. P. Exploration Co. (Libya) Limited earned an interest 

in the concession which had previously been held by Hunt. 
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This litigation, it is submitted, could be the precursor of the 

gradual recognition by the courts in England of the joint venture as a 

separate legal relationship. How rapidly this transition to recognising 

the joint venture as a separate legal relationship takes to evolve, 

depends largely upon whether disputes arising out of, principally, North 

Sea oil exploration, exploitation and development are litigated. In the 

past, it has been the case that, rather than litigate, participants to 

Joint Operating Agreements with acreage in the North Sea have tended to 

negotiate or go to arbitration67. With the change in financial 

circumstances caused by the drop in the price of oil, this tendency may 

not continue. More disputes in relation to Joint Operating Agreements are 

likely to come before the courts in England and as such the courts will be 

given the opportunity to spell out whether there is a joint venture 

relationship, whether the relationship is different from a partnership and 

what the characteristics of relationship are. In so doing, the courts 

will be given the opportunity to state whether they agree with the few 

commentators who now state that there is a relationship between 

participants known as a joint venture68, even though it may not be such 

a relationship as to amount to a separate legal relationship. The 

position of the commentators appears to be that a joint venture is no more 

than a specific type of commercial arrangement; one which does not give 

rise to a separate legal relationship, and one which is governed by the 

ordinary principles of contract. The fact that it is a specific type of 

commercial arrangement is seen to be derived from the typical 

characteristics of a Joint Operating Agreement. It is suggested that much 

of this slight shifting in attitude has come about since the late 1960's 

when the American form of Joint Operating Agreement, with modifications, 

was introduced into England, to provide the framework within which 

participants could, as a co-operative endeavour, undertake oil and gas 

field projects related to the North Sea. Such arrangements between 

participants have been described as the standard world-wide practice69. 

4. IS THERE ROOM FOR THE JOINT VENTURE? 

Although the courts have not recognised the joint venture as a 

separate legal relationship, this does not mean that they never will. To 

date the most that could be said is that the joint venture is gaining 
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recognition as a business relationship which is distinct from that of 

partnership. Whether the courts take that business relationship and 

attempt to give to it legal recognition in the form of a separate legal 

relationship, as the courts of America attempted to do, remains to be 

seen. Are there any impedements to this happening, and are there any 
decisions which would, perhaps, provide a foundation for the step to be 

taken? 

Based on the decision of Lord Cranworth in Maclntyre v Connell70, 

a number of commentators71 have taken the view that the only commercial 

associations known to English law were those "associations formed for the 

purpose of making profits and of sharing them among their members"72 and 

that such associations, with the exception of those created by statute, 

were either companies or partnerships73. Thus, it was said in Halsbury 

that such an association "which is neither a corporation nor a partnership 

is a thing unknown to the common law"74. However an examination of the 

judgement in Maclntyre v Connell75 does not, it is submitted, support 

such a wide proposition. The statements made by Lord Cranworth76 to the 

effect that he could identify only two classes of companies77 which were 

not incorporated, should not be taken out of context. Lord Cranworth was 

concerned with the companies to which a particular passage in certain 

legislation could apply. Lord Cranworth was not concerned with 

establishing an exhaustive list of which relationships were 

"unincorporated companies". 

Furthermore not all commentators78 or members of the judiciary 
79 

have taken the view that associations are limited to partnerships and 

corporations. The door has been left open for other forms of business 

association to obtain separate legal recognition80. In Smith v 

Anderson 
81 

Brett L. J. said: - 

"I confess I have some difficulty in seeing how there could be an 

association for the purpose of carrying on a business which would be 

neither a company nor a partnership, but I should hesitate to say 

that, by the ingenuity of men of business, there might not some day 

be formed a relation among ... persons which, without being strictly 

either a company or a partnership, might be yet an association. " 
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Brett L. J. had the forsight to see that the common law would need to 

be flexible so as to adapt, as it had done in the past82, to the needs 

of business and changes in business practice and, in so doing, may need to 

recognise, as a separate legal relationship, an association, that is, a 

body formed for the purpose of business by a number of persons, which is 

other than a company or a partnership. Here has the scene been set for 

the courts in England to act in recognising the joint venture as a 

separate legal relationship, distinct from a partnership, if they so wish 

to do. 

There are also a number of decisions in which the courts in England 

have recognised a business relationship, although not a separate legal 

relationship, which is neither a partnership or a company83. A number 

of these decisions could form the basis for a court holding that there is 

a separate legal relationship, which is neither a partnership nor a 

company, that is, a joint venture. 

The B. P. Exploration Co. (Libya) Limited v Hunt litigation has 

already been discussed and nothing more need be added at this point, other 

than to recognise that it would support the view that there is a business 

association, if not a legal association, which is neither a partnership 

nor a company, and which is known as a joint venture. 

Three other cases should be considered in some detail at this point, 

as it is suggested that they support the same proposition. 

The first case is Hoare v Dawes84. The facts of the case are, 

briefly, that the plaintiffs advanced money on tea warrants to "C" who 

deposited the tea warrants with the plaintiffs as security for the sum 

advanced. "C" was employed by the defendants and others to purchase a lot 

of tea of which the defendants, "C" and others were to have separate 

shares; the lot being to large for one dealer. The defendants were to 

take two-sixteenths of the lot. On "C" becoming bankrupt and the warrants 

not realising enough to cover the monies advanced, the question arose as 

to whether the defendants were liable for more than two-sixteenths of the 

monies owing to the plaintiffs by "C". The issue the court had to deal 
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with was whether the defendants were in partnership with "C" and others in 

the transaction. Lord Mansfield delivered the main judgement of the court 

and addressed the issue as follows: - 

"Is this a partnership between the buyers? I think it is not; but 

merely an undertaking with the broker by each, for a particular 
quantity. There is no undertaking by one to advance money for 
another, nor any agreement to share with one another in the profit or 
loss. "85 

What is important to appreciate about this decision, and as will be 

demonstrated later in this thesis, is that one of the most important 

arguments for holding a joint venture is not a partnership, is that there 

was one transaction of purchase in which each participant participated and 

was to separately take and separately deal with its portion of the goods 

purchased. It was not a situation where the whole of the goods purchased 

were taken and sold as a whole or in portions by or on behalf of the 

participants jointly, and the participants, following the disposal of the 

whole of the goods, then sharing in the profit or loss arising out of what 

was admitted to be a speculative venture86. Because of, inter alia, the 

absence of such factors, the court held that there was no partnership. 

But was there some other relationship between the participants? There was 

certainly a business relationship to undertake the speculative venture. 

The court did not address the question of what that relationship was. 

Today, it could be argued, there could be seen to be a joint venture 

relationship between the participants. 

The second case, Coope v Eyre87, supports the rationale behind 

the decision in Hoare v Dawes88. The facts of the case were briefly 

that the defendants, Eyre and Co., Hattersley and Co., and Pugh agreed to 

purchase, jointly, a quantity of oil. Eyre was to be the buyer and the 

oil would be taken in his name. The other participants would share in his 

purchase at the same price that he paid: Eyre and Co., as to one half, 

Hattersly and Co., as to one quarter and Pugh, as to one quarter. The oil 

was to be divided in specie between the participants for them to deal with 

their respective share of the oil, as they deemed fit. Default was made 

in payment for the oil purchased from the plaintiffs by Eyre. The 

question before the court was whether there was a partnership between the 

participants. 



- 776 - 

The plaintiffs argued that the defendants were partners89 and that 

it made no difference whether the agreement provided for the oil to be 

divided between the participants in specie before its subsequent resale, 

as each participant still ran the same risk and each still either profited 

or lost from the transaction, either on the rise or fall in the value of 

the oil in their possession or the increase or decrease received on the 

sale of the oil over the price at which it was purchased. 

The majority of the court held that there was no partnership90. In 

essence, the majority placed emphasis on the fact that there was no 

"communion of profit and loss"91 between the participants, which was 

essential if there was to be a partnership. As each participant was to 

have its own share of the oil in specie and was to take and deal with that 

share, without interference from the other participants as that 

participant judged best, there would be no joint profit or loss. Any 

profit or loss would be several and determined by the manner in which each 

participant separately managed and dealt with its share of the oil. One 

participant's profit or loss "might be more or less than that of the 

other"92 depending upon the circumstances peculiar to the participant. 

The important point to be drawn from this case is the same as that to 

be drawn from Hoare v Dawes 
93: 

there was one transaction94 of 

purchase in which each participant participated and in which each was to 

take and deal with its portion of the goods purchased separately. 

Furthermore, there had to be more than a sharing in the purchase of goods 

for there to be a partnership, there had also be a joint concern in the 

future sale95 of the goods. 

Once again, the court was not concerned to define the relationship 

between the participants once it had been determined that it was not a 

partnership. There was no need. Today, it could be argued, there could 

be seen to be a relationship between the participants; that of a joint 

venture. 

The third case, Gibson V Lupton96, also endorses the comments 

made above in relation to Hoare v Dawes97 and Coope v Eyre98. 
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Sufficient of the facts to illustrate the point can be gleaned from the 

following extract from the judgement of Tindall C. J.: - 

"There is no question in this case of any partnership, inter se, 
between the Defendants; for the case states expressly that there was 
no general partnership between them: and the further statement, that 
each was to pay for his own moiety of this particular cargo; that the 
freight and charges were paid by the money of each; and that the 
cargo was, upon its arrival at Leeds, equally divided between them 
before it was warehoused; sufficiently shew there could be no such 
joint interest, in profit and loss, in this particular transaction, 
as is essential to constitute a partnership". 99 

As will be shown later in this thesis, it is the rationale behind the 

three cases discussed above that commentators in Australia have relied 

upon to argue that a joint venture is not a partnership, that it is a 

special and recognisable business relationship and that it may be a 

separate legal relationship which the courts may recognise as such. It is 

suggested that what is discussed in relation to the Australian approach to 

the joint venture is apposite in the case of England. As such, this 

chapter should be read alongside that dealing with Australia, as it is 

suggested that it is open for courts in both jurisdictions to adopt the 

same approach to the question of recognising the joint venture as a 

separate legal relationship. It just so happens that, to date, the 

business community in Australia has, perhaps, more than has been the case 

in England to date, advanced the cause for courts to recognise the joint 

venture as being a business relationship other than a partnership, 

deserving legal recognition and perhaps being a totally separate legal 

relationship. 
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CHAPTER XXII 

AUSTRALIA: WHAT IS A JOINT VENTURE? 

1. INTRODUCTION 

In Australia, more so than in England, it has been argued that a 

joint venture is a special and distinctly1 recognisable business 

relationship which the courts may recognise as a separate legal 

relationship, distinct from a partnership. Much of the argument by the 
2 

commentators has been on the basis of a few decisions and hence, to 

appreciate that argument, it is necessary to look at the decisions 

closely. 

2. DECISIONS FORMING THE BASIS OF THE ARGUMENT 

Apart from a few English decisions, the majority of the decisions 

relied upon are of courts in Australia. In point of time, the first case 

relied upon is that of In re Buchanan and Co. 
3. 

Buchanan had entered 

into an arrangement with Thorne and Meiklejohn under which they forwarded 

to him goods on consignment for sale. Buchanan was allowed one half of 

the profit upon all goods he sold. Buchanan, with the knowledge but not 

with the express consent of Thorne and Meiklejohn, represented to third 

parties that he was a partner of Thorne and Meiklejohn. On the bankruptcy 

of Buchanan the question arose as to whether there was such a 

partnership. Cockle C. J. held that there was not. Buchanan was the 
4 

agent of Thorne and Meiklejohn. The fact that his remuneration was 

calculated on the basis of profits did not imply a partnership and nor did 

the fact that Thorne and Meiklejohn knew but did not stop Buchanan 

representing to customers that he was their partner. Cockle C. J. went on 

to state: - 

of 
... Buchanan was a mere agent, or at most, a joint adventurer in a 

number of isolated transactions. "5 

Here is an instance of the court recognising that there was a 

relationship between participants which was not a partnership but was a 

joint venture. The court does not go on to explain what it meant by the 

term. It is doubtful if the court used the term "joint adventure" with a 
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view to the use of that term by the courts in Scotland because, as has 

been seen, the courts of Scotland held that a joint adventure was a 

partnership, albeit a limited partnership. Cockle C. J. was adamant that 

the relationship he was dealing with was not a partnership; nor could it 

be argued that it was a limited partnership of the nature recognised by 

the courts of Scotland. 

In Collins v Locke6 the court was concerned with an agreement 

between participants to share equally the expenses of working a mine until 

a company could be incorporated to take over the mine. The question arose 

as to whether the participants were partners. As it turned out, the court 

did not have to answer the question. However, Stawell C. J. did, in the 

course of his judgement, say: - 

"A joint adventure is not necessarily a partnership. "7 

It is clear that Stanwell C. J. was not going as far as Cockle C. J. in 

In re Buchanan and Co. 
$ 

by holding that a joint venture could be a 

relationship which was not a partnership or not necessarily a partnership. 

The case of Ballantyne v Raphael9 concerned a syndicate10 

formed to purchase, subdivide and sell certain land. It is clear from the 

judgement of Hodges J. that the syndicate was not a partnership as, among 

other things, the participants were not carrying on a business 
11. 

The 

syndicate was not described as a joint venture. However, Hodges J. did 

refer to a syndicate as being of the type of relationship of which is also 
12 

a joint venture 

By implication Hodges J. appears to have recognised a relationship of 

joint venture and that it was a relationship distinct from partnership. 

An interesting decision which is not often referred to is that of 

Stephen C. J. in Ex parte McInnes13. The case dealt with the 

amalgamation of mining claims under the Gold Fields Act of 186614 and 

the effect of the amalgamation on the participants who had the mining 

claims prior thereto. Although not referring to a joint venture, Stephen 

C. J. did point out a-number of issues which would support the argument 
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that a joint venture is not a partnership: - 

"The amalgamation of several claims does not constitute a partnership 
in the true and full sense of the term. It does not give each member 
of the party a title to, or an interest in, the claim of every 
other. It only enables them to all work together instead of 
separately, and to mingle the produce. The produce is common, but 
the shares are separate - No. 1 claim belonging only to No. 1 of the 
party, No. 2 claim to No. 2 and so on. The argument, therefore, from 
the law of partnership fails. "15 

What did Stephen C. J. mean by "a partnership in the true and full 

sense of the term"? No guidance to the answer to the question is to be 

found in the case. 

Use was made of the terms "joint venture" and "joint adventure" by 

the High Court of Australia in Lang v James Morrison & Company 

Limited16. Griffith C. J. made use of both terms to describe the 

relationship between the participants17 whilst Barton J. merely made use 

of the term "joint adventure"18. Their Honours did agree that the 

relationship that they were considering, notwithstanding the difference in 

what they called it, was not a partnership. The facts of the case are 

complex but may be simply stated as, that by an agreement, Thos McFarlane 

& Co. were periodically to purchase livestock in Victoria with money 

provided by James Morrison & Company Limited. The livestock was to be 

slaughtered and exported as frozen meat to James Morrison & Company 

Limited in London. Thos McFarlane & Co. were to draw 1.5% of the proceeds 

of sale to cover costs incurred and James Morrison & Co. Ltd. were to draw 

1%. Thereafter, the profit or loss was to be divided equally between the 

participants at the close of the season. The court held that the 

participants were not partners. Barton J. emphasised that the capital of 

the undertaking came entirely from James Morrison & Company Limited and 

the livestock was as at all times, from the point of purchase through to 

the time of sale, their property19. Barton J. went on to say: - 

"In such circumstances the mere fact that profits and losses were to 
be divided did not carry the transaction beyond the sphere of a joint 

adventure. "20 



- 787 - 

By a subsequent agreement, Thos McFarlane & Co. was joined in the 

risks of the venture by Lang. The proportion that remained to Thos 

McFarland & Co. was the subject of a further agreement, whereby Keates 

joined in the risk of the venture. There was no agreement at all between 

Lang and Keates. The two agreements were entirely separate. Barton J. 

describes the resultant arrangement between the three participants, Thos. 

McFarlane & Co., Lang and Keates, as "a joint adventure but not a 

partnership"21. Griffith C. J. was not so clear. He described the 

position as "equally consistent with a partnership, and with a subsidiary 

agreement"22 and as "analogous to a sub-partnership"23. He obviously 

did not see the relationship as being that of partnership as he held Lang 

and Keates could not bring an action against James Morrison & Company 

Limited as there was "not sufficient to establish privity of 

contract"24. Neither however did he describe the situation as being a 

joint venture; he remained silent on the point. 

What is interesting is that their Honours did not endeavour to 

describe what they meant by the terms "joint venture" or "joint 

adventure". All that is evident is that they recognised such a 

relationship and that that relationship was distinct from a partnership. 

Dixon C. J., in the case of Van Rassel V Kroon25 referred to the 

arrangement whereby three participants joined in the purchase of a lottery 

ticket as a joint venture. The issue before the court did not require an 

explanation as to what Dixon C. J. meant by the use of the term "joint 

venture" as describing the relationship between the participants. The 

term appears to arise out of the need to distinguish the tickets purchased 

on individual account and the ticket purchased on joint account. The 

ticket purchased on joint account was "bought ... for the joint 

venture" 
26. 

Beckingham v The Port Jackson and Manly Steamship Company27 

provides an example of where the participants referred to the relationship 

between them as being a "joint venture". The case related to an 

arrangement whereby a syndicate purchased a submarine and sought to profit 

from it by allowing paying customers to inspect it. The syndicate paid 
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for the hire of a wharf. Monies received from the paying customers were 

applied firstly, to certain expenses related to exhibiting the submarine 

and then in given proportions between the syndicate and the The Port 

Jackson and Manly Steamship Company. The court (Street C. J., Sugerman and 

Kinsella J. J. ) held that there was no partnership. No reliance was placed 

upon the use of the term "joint venture" by the participants other than to 

suggest that it was used merely to describe the relationship for the 

purpose of distinguishing the costs payable jointly from those payable 

severally28. The suggestion that the term "joint venture" was, inter 

alia, indicative of an intention to create a partnership29 was rejected, 

the court pointing out that it was clear that the participants did not 

intend the relationship to be that of partners30. Emphasis was also 

placed upon the fact that there was no sharing of losses, no joint 
3 

property and no "partnership capital"1 

The case neither supports nor rejects the notion of there being a 

relationship of joint venture or the notion that a joint venture is 

something other than a partnership. It is illustrative of how the term 

"joint venture" can be used without there being given to it any suggestion 

that it is other than a description of a factual situation32. 

Re Orange; ex parte Jaques33 concerned land purchased for 

subdivision in the name of a person who subsequently became a bankrupt and 

who held the land on trust for himself and two others in equal shares. A 

selling agent was appointed through whom the participants agreed to offer 

the land for sale, as a whole or in parts, "at such time or times as they 

might resolve at a meeting convened for that purpose"34. All major 

decisions were to be made at meetings convened for the particular 

purpose. Each participant could sell its interest in the land, subject to 

the right of pre-emption granted to the other participants. On the sale 

of the land the net proceeds, after all expenses, were to be distributed 

between the participants in equal shares. Manning J. was called upon to 

decide whether the relationship of the participants was a partnership and, 

in so doing, made a number of important observations: - 

"In my view, the provisions of the agreement are such that it is 
impossible to accept the contention that the parties entered 

11 
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into a partnership. Some of the essential elements of the 
partnership are missing. For example, none of the parties was to be 
the agent of the others. On the contrary, the agreement evidences a 
joint venture in which all questions were to be determined at a 
formal meeting of the members of the syndicate. "35 

Manning J. recognised that the relationship between the participants 

was not a partnership, that it was a joint venture and, as such, that a 

joint venture was distinguishable from a partnership in that, at least, 

one or more of the necessary elements of a partnership was absent. This 

dictum has become, in many respects, the cornerstone of the argument that 

the courts in Australia may recognise the joint venture as a separate 

legal relationship, distinct from partnership. 

In Newberry v Pursell36 the court was concerned with an agreement 

between two owners of adjoining land to construct a dividing fence. 

Sugerman J. A. held that the participants had undertaken a "joint venture 

of constructing a new dividing fence"37 but went on to describe the 

fence as being that "of the partnership"38 and the cost thereof as being 

paid for by "the partnership"39 whilst concluding that "as between the 

parties the project was a joint venture. "40 It would appear that 

Sugerman J. A. was using the terms "joint venture" and "partnership" as 

interchangeable with one and other. 

In a decision that has been the subject of some criticism41, the 

High Court of Australia held in Canny Gabriel Castle Jackson Advertising 

Pty. Limited v Volume Sales (Finance) Pty. Limited42 that an 

arrangement between participants was a partnership, notwithstanding that 

it was called by them a joint venture43. It is submitted that this 

finding is correct on the facts and that the reasons for judgement 

delivered jointly by McTiernan, Menzies and Mason J. J. provide a guide as 

to what, inter alia, to avoid, if the desire is to have a relationship 

held to be other than a partnership. 

The facts of the case, in so far as they affect the issue under 

consideration, are that Fourth Media Management Pty. Limited ('Fourth') 

entered into contracts with two singers for public performances in 

Australia. Volume Sales (Finance) Pty. Limited ('Volume') agreed to 
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finance the contracts. The participants entered into an agreement 

pursuant to which, inter alia, Fourth assigned to Volume "a one half 

interest in the contracts" and agreed "to perform the said contracts as a 

joint venture" in consideration of the granting of a loan to finance the 

venture. The money advanced was to be a loan to the venture and to be 

repaid prior to determining the profit or loss of the venture. The profit 

was to be shared by the participants equally. 

The court, after stating that "the joint venture was a 

partnership"44 went on to state the grounds upon which it reached the 

conclusion: - 

"1. The Participants became joint venturers in a commercial 
enterprise with a view to profit. 

2. Profits were to be shared: See Partnership Act, 1892, as 
amended (N. S. W. ), s. 2 (iii). 

3. The policy of the joint venture was a matter for joint 

agreement and it was provided that the differences relating to the 
affairs of the joint venture should be settled by arbitration: see 
cll. 7 and 9. 

4. An assignment of a half interest in the contracts for the 

appearance of Cilla Black and Elton John was attempted, although, we 
would have though, unsuccessfully. 

5. The parties were concerned with the financial stability of one 
another in a way that is common with partners: cl. 6. 

... In short, it seems to us that the contract exhibited all the 
indicia of a partnership except that it did not describe the parties 
as partners and did not provide expressly for the sharing of losses, 

although we venture to think that it did so impliedly. "45 

It is to be noted that the court did not make any distinction between 

joint venture and partnership. Throughout its judgement both terms were 

used as if they meant one and the same thing, as, for example, when it was 

said that "the contract ... did constitute the parties thereto partners in 

the joint venture"46. It may be that this was not the intention of the 

court. It could be argued that the court was using the term "joint 

venture" not to describe a relationship that was, in its view, a 

partnership, but in the sense of describing the relationship under 

consideration in the term assigned to that relationship by the 

participants themselves. 
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In Ex parte Coral Investments Pty. Limited47 W. B. Campbell J. was 

dealing with a summons which sought a determination of the rights of 

participants to an agreement. The principle issue was whether the 

agreement was in breach of the Money Lenders Act 1916-1973 (Qld. ). 

The participants had entered into an agreement which was referred to 

as the "joint venture deed"48. The agreement was for the purchase of 

land, the construction of units thereon and the subsequent sale thereof. 

One of the participants was to advance all monies necessary to cover the 

expenses of the enterprise. Interest was payable on the monies so 

advanced. Payment of the advances and interest was to be secured by a 

mortgage over the land and a floating charge over the assets of the other 

participant. The other participant was to advance part of the purchase 

price of the land and to manage the enterprise. 

Sales proceeds and other income were to be applied firstly, inter 

alia, in payment of the costs of the joint venture and interest. The 

balance - the profit -, if any, was, in effect, to be distributed equally 

between the participants. Losses were to be shared equally. 

Throughout his judgement W. B. Campbell J. referred to the 

participants as being parties to a joint venture49. Nevertheless, His 

Honour held: - 

"A construction of the deed as a whole has persuaded me that the real 
nature of the transaction is one of partnership. "50 

His Honour appears to have used the term "joint venture", not to 

describe a relationship, but in the sense of describing the relationship 

under consideration in the terms assigned to that relationship by the 

participants themselves. 

The next decision in the chain of Australian authorities is that of 

Mitchell J. in Television Broadcasters Limited v Ashton's Nominees Pty. 

Limited (No. 1)51. Mitchell J. referred to the arrangement between the 

participants as being a "joint venture"52 but did not state what she 

meant by the term. However, Her Honour did address the question of 
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whether what was before her was a partnership, in considering whether the 

participants in the arrangement were jointly and severally liable for the 

losses of the activity they had undertaken, viz., the promotion of a 

circus53. Referring to the matters which the High Court of Australia 

relied upon in Canny Gabriel Castle Jackson Advertising Pty. Limited v 

Volume Sales (Finance) Pty. Limited54, in holding that a partnership 

existed, Her Honour held that the first two issues applied equally to the 

case before her55; "that the parties became joint venturers in a 

commercial enterprise with a view to profit"56 and "that the profits 

were to be shared" 
57 

; but not otherwise. Her Honour then went on to say 

that unlike in Canny Gabriel Castle Jackson Advertising Pty. Limited v 

Volume Sales (Finance) Pty. Limited58 she was not prepared to hold that 

the agreement between the participants "impliedly provide[d] for the 

sharing of losses"59, and then said: - 

"The mere fact that the profits of a joint venture are to be shared 
between the participants does not necessarily make those participants 
partners and "the law of partnership does not impose itself upon a 
contractor so as to require that, inter se, the rights and duties of 
the parties thereto shall be other than those which are stipulated in 
the terms of their contract" (Beckingham v Port Jackson and Manly 
Steamship Co). "60 

Clearly Mitchell J. was saying that there could be such a 

relationship as a joint venture and that such a relationship was not 

necessarily a partnership. What is of interest, in view of the discussion 

later in this thesis, is that Her Honour held this view even though the 

participants to the joint venture were to share the profits of the 

activity undertaken by them. However, this observation must be considered 

in the light of the statements of the Full Court of the Supreme Court of 

South Australia when the case went on appeal61. The appellate court 

overruled Her Honour and held that there was an implied terms as to the 

sharing of losses but more importantly went on to say: - 

"We do not need to consider whether or not there was a partnership 
between the parties ...; but if it were necessary for our decision, 

we would agree with the view of the matter taken by Her Honour the 
learned trial Judge. We think the parties were parties to a joint 

venture, ... "62 
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Mitchell J. had not gone out on a limb in recognising a relationship 

called a joint venture; the Full Court supported her. But what did Their 

Honours see as being the nature of a joint venture? What distinguished a 

joint venture from a partnership? Alas, there is no discussion in either 

judgement upon these questions. The only indication upon how the decision 

was made that the relationship between the participants was a joint 

venture, is to be found in the judgement of Mitchell J., who introduced 

two notions. The first was that the participants did not, in her opinion, 

understand "the transaction between them in such a way as to make them 

partners"63. This appears to be an introduction to the "intention of 

the Participants" factor recognised by the courts in America, when 

considering whether a relationship is a joint venture or otherwise. The 

second, and Her Honour regarded this "as somewhat important"64, was that 

"the employees of Ashtons Circus continued to be regarded as the employees 

of the defendant [Ashtons Circus] while they were working for the joint 

venture and not to be regarded as the employees of the Participants 

jointly"65. This appears to be an introduction to the notion that each 

participant contributes something to the joint venture, not in the sense 

that it then becomes the joint property of the joint venture, but in the 

sense that ownership remains with the contributing participant whilst that 

contributed is put to work for the benefit of achieving the objective of 

the joint venture. This notion is found throughout the joint venture 

utilised in the Industry and should not be underestimated when considering 

whether participants have entered into a joint venture or a partnership. 

Her Honour certainly did not. As Her Honour went on to say: - 

"I think that the plaintiff and the defendant regarded their 
respective obligations under the [tour] agreement as being separate 
ones and did not in any way regard the relationship as such as would 
in law cause it to be a partnership. "66 

Each participant, in Her Honour's view, had managed to maintain that 

which the participants seek to achieve; to preserve their independence 

whilst at the same time gaining secure access to the skills or resources 

that they, as individuals, lacked to enable them to undertake the project 

on their own. 
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The term "joint venture" was used by two members of the High Court of 

Australia in Hospital Products Limited v United States Surgical 
67 

Corporation when considering a distributorship arrangement. Mason J. 

said: 

"... the Court of Appeal seems to have treated the promise as 
investing the entire distributorship with joint venture 
characteristics, if not the character of a joint venture. 

... a distributorship agreement is not in general a joint venture in 

which the parties pool their resources in an undertaking carried on 
for their mutual or common benefit, though it is possible that some 
aspects of the distributorship agreement may have joint venture 
characteristics". 68 

Not only did Mason J. implicitly recognise a joint venture 

relationship and recognise that a joint venture relationship had certain 

distinctive characteristic, His Honour also provided an insight as to what 

those characteristics were. The definition, if it can be called that, in 

itself sets out a number of the characteristics: - 

1. the pooling of resources by the participants; 

2, an undertaking carried on; 

3. such undertaking for the participants mutual or common benefit. 

Another characteristic can be gleaned from the text of His Honour's 

judgement: each participant is not, in the absence of agreement to the 

contrary, the agent of the other. 
69 

However, His Honour's observations are obiter dictum and as such must 

be treated accordingly. Nevertheless, the characteristics of the joint 

venture relationship advanced by Mason J. are not the characteristics of 

the partnership relationship. 

Deane J. merely stated that neither a certain provision in the 

distributorship agreement: - 
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". .. nor any other provision of the contract transformed the 
relationship into a partnership or joint venture70. 

His Honour provided no insight into whether he was treating the two 

relationships - partnership and joint venture - as being one and the same 

or as being distinguishable from one another. 

It is somewhat surprising that commentators have not placed greater 

weight upon the decisions in Television Broadcasters Limited v Ashton's 

Nominees Pty. Limited (No. 1)71 and Hospital Products Limited v United 

States Surgical Corporation72 when arguing the existence of the joint 

venture as a relationship requiring recognition in its own right. To a 

degree, this could be put down to the over emphasis placed upon the 

decisions in the United Dominions Corporation Limited v Brian Pty. 

Limited73- litigation which many saw as having the potential to answer 

many of the questions raised about the joint venture. 

The facts in the litigation are that a number of companies entered 

into an agreement, which they called a joint venture agreement, for the 

development of real estate. Under the agreement the main participants 

were as follows and held the following percentage interests: - 

1. Security Projects Limited ('Security') - 58.4%; 

2. Brian Pty. Limited ('Brian') - 9.2%; and 

3. United Dominions Corporation Limited ('United') - 10%. 

United was a financier and advanced substantial funds towards the 

project. Security was the manager of the project and the land was held in 

its name. Prior to the execution of the formal "joint venture agreement" 

between the participants, Security mortgaged the land to United as 

security for the funds advanced or to be advanced towards the project. 

The mortgage contained a collateralisation clause which meant that the 

security over the land also supported other funds, unrelated to the 

project, advanced by United to Security. Brian was not aware of this. 
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The land was subsequently developed and sold with a resulting profit, 

after repayment of all expenses, including borrowings. Brian did not 

receive payment of the monies it had advanced towards the project nor its 

share of the profits, as was provided for in the agreement. United 

claimed that it was entitled to the whole of the proceeds of sale pursuant 

to the collateralisation clause contained in the mortgage. The main issue 

before the courts was whether United had acted in breach of a fiduciary 

obligation owed to Brian in obtaining the collateralisation clause in the 

mortgage. In the course of their decisions the members of the courts made 

a number of comments on the meaning of the term "joint venture". 

Before considering the various judgements, it is important to point 

out two of the major ways in which the agreement under consideration by 

the courts differed from that utilised in the Industry: - 

1. the finance for the project was borrowed by the participants 

jointly; and 

2. the agreement provided for the sharing of profits and losses by 

the participants. 

It is also interesting to observe that not a great deal of attention 

was paid to the quite extensive writing of commentators on the subject of 

joint ventures. In fact, as will be seen, more emphasis was placed on the 

American and Canadian decisions and commentary than on Australian 

decisions and commentary. 

As will be pointed out, these two factors, along with others, give 

rise to the presumption that what the courts were considering was a 

partnership and not a joint venture. In the final analysis that is 

exactly what the High Court of Australia held it was considering. 

Therefore, the comments made by the various judges in their judgements 

about joint ventures must be considered in that light and, in the main, 

held to be obiter dicta and, as such, of general guidance only. 

Furthermore, it is submitted, that there was indeed no need whatsoever for 

the courts to have considered the term "joint venture" in their 
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judgements. Once it was found that the relationship between the 

participants was that of partners that was the end of the matter. This, 

in effect, is exactly what Gibbs C. J. did. The Chief Justice said: - 

"The agreement ... when executed ... described the parties as 
engaging in a "joint venture", but that term was used in the not 
uncommon sense of a partnership for one particular transaction, the 
agreement was plainly a partnership agreement. "74 

In the Court of Appeal in New South Wales75 the court considered 

the arrangement and concluded that the relationship was that of a joint 

venture. 

Hutley J. A. recognised that "joint venture agreements are common, 

particularly in the resource development field" but that "there is little 

authority as to the responsibilities of the joint venturers, inter 

se"76. Nevertheless His Honour held that a "joint venture is analogous 

to a partnership"77 and proceeded to apply the principles of partnership 

law to the matter under consideration. 

Samuels J. A. decided to consider how the joint venture had been 

viewed, not only in Australia but overseas, notwithstanding that in His 

Honour's view there was: - 

". .. little Australian or English authority defining the legal 
incidents of a joint venture in which the participants contribute in 

common funds to be employed in the joint accomplishment of a 
commercial undertaking"78. 

Before proceeding further with the judgement of Samuels J. A. it must 

be pointed out that this definition, if it can be so called, offered by 

His Honour: - 

"... in which the participants contribute in common funds to be 

employed in the joint accomplishment of a commercial undertaking"79 

is not what a joint venture is considered to be in this thesis. In a 

joint venture, the participants do not "contribute in common", they 

contribute severally to the expenditure of the Operator (acting on behalf 

of the Participants), and it is submitted that they do not contribute to a 

"joint accomplishment". 
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Samuels J. A., referring to Canny Gabriel Castle Jackson Advertising 

Pty. Limited v Volume Sales (Finance) Pty. Limited80, Reid v 
8 

Hollinshead1 82 
and Ross v Canadian Bank of Commerce, concluded: - 

"Hence a commercial combination called a joint venture is not wholly 
unfamiliar to the courts which, without precise definition, have 
tended to regard it as, or at least alike to, a partnership. "83 

thus conveying several lines of thought: a joint venture is a partnership 

and a joint venture is "at least alike to" a partnership. 

Samuels J. A. then turned to consider how the courts in Scotland and 

America had dealt with the joint venture. In relation to the courts in 

Scotland His Honour said: - 

"It seems that the joint venture is well known in Scots law: 

"There is a species of association in trade analogous to, or 
perhaps more correctly a variety of, partnership in which the 
partners use no firm or social name although they are 
associated in joint adventure or trade which is confined to a 
particular adventure, speculation, course of trade or voyage. " 

(Encyclopaedia of the Laws of Scotland (1931) vol II s 67, at 32, and 
Bell's Principles s 392. )"84 

As has already been demonstrated in this thesis, the joint adventure 

recognised by the courts in Scotland is nothing more than a 

partnership85 and as such it is difficult to see how it can be argued 

that the courts of Scotland have recognised the joint venture as something 

which is not a partnership. After all, it was held that the relationship 

between the participants was a joint venture, not a partnership - unless 

what Samuels J. A. was saying was what the courts of Scotland have in 

effect said; that a joint venture is a species of partnership, a limited 

partnership, limited as to purpose and limited as to duration. 

In so far as the American decisions were concerned, Samuels J. A. 

commenced by noting that "the joint venture is a common commercial 

vehicle, particularly in the capital intensive development of oil and gas 

resources"86 in America and that the probable reason for the popularity 
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of the joint venture in America is aligned with the fact that corporations 

could not enter into partnership87. This later observation demonstrates 

the lack of appreciation by Samuels J. A. of the position the courts in 

America have reached in so far as the participation of corporations in 

partnership is concerned and of the conflicting authorities on the point. 

Nevertheless Samuels J. A. went on to quote from Williston on Contracts88 

and thereafter to adopt the definitions set out in the quoted 
89 

passages 

"At 577 the learned author states: 

"... courts incline to hold the contract for a single 
undertaking to be a joint venture agreement, even if it may 
take some time to complete, whereas if the profit-making 
association is to continue for a series of commercial or 
professional transactions, the partnership relationship is 
deemed intended. " 

And at 555,556, he offers this definition: 

"A joint venture is an association of persons, natural or 
corporate, who agree by contract to engage in some common, 
usually ad hoc undertaking for joint profit by combining their 
respective resources, without, however, forming a partnership 
in the legal sense (of creating that status) or corporation; 
their agreement also provides for a community of interest among 
the joint venturers each of whom is both principal and agent as 
to the others within the scope of the venture over which each 
venturer exercises some degree of control. "90 

It is clear that Samuels J. A. saw a partnership and a joint venture 

as being two distinct legal relationships because he said: - 

"... it is unnecessary to examine further the differences between 
joint venture and partnership. "91 

Yet the joint venture that Samuels J. A. was recognising was of the 

same nature as the joint venture recognised by the courts in America and, 

as has already been demonstrated in this thesis, that is nothing more than 
92 

a partnership . 

It is submitted that the Court of Appeal in New South Wales was 

dealing with a partnership93 and the failure of the court to recognise 

this fact and to be mislead by what the participants termed the 

arrangement between them is most unfortunate. The fact that some of this 
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thinking was carried over into the judgement of members of the High Court 

of Australia, is not only most unfortunate but regretable. In the joint 

judgement of Mason, Brennan and Deane JJ. 's, a judgement with which Gibbs 

C. J. and Dawson J. expressed their agreement94, Their Honours said: - 

"The terms "joint venture" is not a technical one with a settled 
common law meaning. As a matter of ordinary language, it connotes an 
association of persons for the purpose of a particular trading, 
commercial, mining or other financial undertaking or endeavour with a 
view to mutual profit, with each participant usually (but not 
necessarily) contributing money, property or skill. Such a joint 

venture (or, under Scots' law, "adventure") will often be a 
partnership. The term is, however, apposite to refer to a joint 

undertaking or activity carried out through a medium other than a 
partnership: such as a company, a trust, an agency or joint 

ownership. The borderline between what can properly be described as 
a "joint venture" and what should more properly be seen as no more 
than a simple contractual relationship may, on occasion, be blurred. 
Thus, where one party contributes only money or other property, it 

may sometimes be difficult to determine whether a relationship is a 
joint venture in which both parties are entitled to a share of 
profits or a simple contract of loan or a lease under which the 
interest or rent payable to the party providing the money or property 
is determined by reference to the profits made by the other., "95 

Does this description of a joint venture contain "disturbing 

implications" for the joint venture utilised in the Industry as is 

suggested by Crommelin96? It is suggested that it does not. If the 

description is analysed there are a number of points to be made: - 

1. it is considered that the term "joint venture", at least in the 

context of the English and Australian legal regimes, is not a term of 
97 

art 

2. it is not considered that the term "joint venture" connotes an 

association which has "a view to mutual profit". As will be made 

clear below in this thesis, this is exactly what the joint venture as 

utilised in the Industry does not do98; 

3. it is not considered that a joint adventure, as recognised by 

the courts of Scotland, "will often be a partnership". As has been 
99 

made clear in this thesis, it will always be a partnership ; 
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4. it is considered100 that "the term is 
... apposite to refer 

to a joint undertaking or activity carried out through a medium other 

than a partnership; such as a company ... ". As has been pointed out 

in this thesis, the use of the term "joint venture", when referring 

to other than a joint venture of the nature under consideration in 

this thesis, has been criticised101 What is more, it is 

considered that the use of the term does connote something other than 

a partnership. It is interesting that the examples given are 

prefaced by the word "such" which would allow the joint venture as 

discussed in this thesis to be added to the list; and 

5. it is submitted that the example given of where the distinction 

between a joint venture and a contractual relationship is blurred 

does not amount to an example of the use of the term "joint venture" 

other than where it is incorrectly used to describe a partnership 

relationship. 

In essence, it is submitted that the dictum quoted above is no more 

than obiter dictum, it is not all that soundly based and it must be 

doubted that the reasoning of Their Honours has direct application to the 

joint venture of the nature under consideration in this thesis. Their 

Honours' reasoning does not preclude a court in Australia holding that a 

joint venture of the nature considered in this thesis is not a 

partnership. It is further submitted that to hold that it "contain[s] 

disturbing implications" is not correct, unless it is in relation to what 

the joint venture as discussed in this thesis is named. As Crommelin went 

on to say: - 

"If common usage attributes "a view to mutual profit" to "joint 

venture" then it seems that the mineral and petroleum joint venture 
may have to seek another label. "102 

Of more encouragement to the use of the term "joint venture" in the 

Industry, is what Dawson J. said: - 

"Whilst the concept of a joint venture is said to be the creation of 
American courts (see 46 Am Jur 2d, Joint Ventures, s2), it is a term 

which is widely used and it is well known in Scottish law where it is 

regarded as a variety of association, partnership or not, in which no 



- 802 - 

firm name is used and the association is confined to a particular 
adventure, speculation, course of trade or voyage: Encyclopeadia of 
the Laws of Scotland (1931), vol. XI, para 67, p 32. It is true, 
however, that the joint venture is a form of association which has 
been put to considerable use in the United States, largely because in 
that country a corporation may not, generally speaking, join a 
partnership. The view is taken there that the officers and directors 
of a corporation in partnership may not be able to carry out their 
responsibilities and that the corporate assets may be jeopardized in 
an ultra vires manner: Williston on Contracts 3rd ed (1959), vol 2, 
s 318B, at p 598 et seq. 

That view has never been taken here, but it explains why in the 
United States a clear differentiation is made between a joint 
venture, which involves a single business transaction, and a 
partnership, which involves general and continuing business of a 
particular kind. Notwithstanding the difference, even in the United 
States a joint venture may comprehend a business to be continued over 
a considerable period of time and the distinction between a 
partnership and a joint venture is not always easy to discern: 46 Am 
Jur 2d, Joint Ventures, s4. This is of no present significance, 
because in the United States participants in joint ventures are 
nevertheless subject to fiduciary duties akin to those of partners: 
Meinhard V Salmon (1928) 249 NY 458; 164 NE 545. 

Although in this country a partnership is defined in the Partnership 
Acts as the relation which subsists or exists between persons 
carrying on a business in common with a view to profit, the 
requirement that a business should be carried on provides no clear 
means of distinguishing a joint venture from a partnership. There 

may be a partnership for a single adventure or undertaking, for the 
Acts provide that, subject to any agreement between the partners, a 
partnership, if entered into for a single adventure or undertaking, 
is dissolved by the termination of that adventure or undertaking: 
see, eg, Partnership Act 1892 (NSW), s 32(b). 

Perhaps, in this country, the important distinction between a 
partnership and a joint venture is, for practical purposes, the 
distinction between an association of persons who engage in a common 
undertaking for profit and an association of those who do so in order 
to generate a product to be shared among the participants. 
Enterprises of the latter kind are common enough in the exploration 
for and exploitation of mineral resources and the feature which is 

most likely to distinguish them from partnerships is the sharing of 
product rather than profit. It is, however, unnecessary to pursue 
that matter here. 

Although the relationship between participants in a joint venture 
which is not a partnership will be governed by the particular 
contract rather than extrinsic principles of law, the relationship 

"103 may nevertheless be a fiduciary one .. 
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It is submitted that the essential passage in the dictum of Dawson J. 

quoted above, in so far as the question of the meaning of the term "joint 

venture" is concerned in this thesis, is the final two paragraphs. In 

these paragraphs Dawson J. summed up the most important aspects of the 

joint venture as utilised in the Industry; the sharing of production. It 

is this that helps distinguish a partnership - an association for joint 

profit - from a joint venture - an association for shared product. This 

will be considered later in this thesis in more detail, as will the 

question of whether Dawson J. has strayed a little, as is suggested by 

Waite: - 

"The obiter comment of Dawson J. is thought to be a little broad. It 
may be that in the Anglo-Australian context, joint venturers, to be 
contrasted with partners, do not carry on a common undertaking but 
rather carry on separate undertakings using property owned in 

common. "104 

However, it must be acknowledged that Dawson J. 's dictum is obiter 

and as such the view expressed must be taken as tentative 
105 

The evident desire of Their Honours to import into Australian law the 

American concepts associated with the joint venture has been described as 

a "little surprising" 
106 

particularly as there is a question as to 

whether, in America, there is such a separate branch of law as that 

applicable to joint ventures; rather than joint ventures being a branch of 

the law of partnership. Further, if Dawson J. is correct in saying that 

the distinction between joint venture and partnership in America is in 

response to the rule forbidding the participation of a corporation in a 

partnership, McPherson points out that there is no such restriction in 

Australia and as such, one must question whether the American concept of 

joint venture can or should be imported into Australian law107. It is 

submitted that this is a most valid argument and one which should be 

followed by the courts of England and Australia. Whether it will so be, 

remains to be seen. 

Shortly before the decision of the High Court of Australia in United 

Dominions Corporation Limited v Brian Pty. Limited, Rowland J. 108 
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handed down a decision in Mount Isa Mines Limited v Seltrust Mining 

Corporation Pty. Limited109. The court was called upon to consider the 

terms of an agreement to explore for and produce nickel, called "the Agnew 

Joint Venture Agreement". Rowland J. held: - 

"Counsel for the plaintiff argued that I should construe the joint 
venture agreement against the background of there being a fiduciary 
relationship between co-ventures. 

Counsel for SMC stated Brian's case110 places too much emphasis on 
the American authorities which relate a joint venture to that of a 
partnership. It seems to me however I need not become involved in 
that debate. This is not a case where one can ignore what the 
parties have said. Clause 2.5 expressly provides that a partnership 
does not exist. This by itself may not be sufficient to exclude such 
a possibility but if it can be seen from the terms of the arrangement 
as a whole that it is not a partnership then effect will be given to 
the statement of the parties that it is not. Cf. Australian Mutual 
Provident Society v Allan (1978) 52 A. L. J. R. 407. Many of the 
indicia of partnership are missing in particular the ultimate 
equitable interest in the whole of the assets referred to in Canny 
Gabriel Castle Jackson Advertising Pty. Ltd. v Volume Sales (Finance) 
Pty. Ltd. (1984) 131 C. L. R. 321. At the end of the day each of the 
parties takes in kind the object of the venture i. e. nickel 
concentrate and there is no express restriction on the way in which 
each deals with that product. 

I make these comments only to indicate that the agreement not only 
states that it is not a partnership but its provisions indicate in 

fact that it is not and were it necessary to do so it can be 
distinguished both in this and other aspects from Brian's case. "111 

It is interesting to see that Rowland J. was not absolutely convinced 

that the members of the Court of Appeal in New South Wales 
112 

were right 

in holding that they were dealing with a joint venture and not a 

partnership and was prepared to distinguish the type of agreement that he 

was dealing with from the agreement before the Court of Appeal in New 

South Wales. More important is the recognition by Rowlands J. of the 

fundamental basis relied upon to argue that a typical joint venture 

utilised in the Industry is not a partnership - that each participant 

takes and deals with its share of production in specie. 

There was an appeal from the decision of Rowland J. to the Full Court 

of the Supreme Court of Western Australia113. The members of the court 

endorsed the finding of Rowland J. Only one member of the court made any 
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comment on the term "joint venture". Wallace J. said: - 

"Joint venture agreements have become common place in the exploration 
and development of mineral resources in Australia during the last 
decade. This is because vast sums of money are involved and the 
corporate bodies concerned have not wished to lose their individual 
identity. Corporate responsibility and taxation considerations have 
also assisted in giving rise to this relatively new creature. A 
joint venture has been variously defined as: 

"The relation which subsists between persons carrying on an 
undertaking, for their individual gain". see W. D. Leslie ... 

"To a relationship between two or more parties formed for a 
particular commercial transaction or transactions, the product 
of which will be taken by the joint venturers in such shares as 
may be mutually agreed between them and disposed of by them 
individually at such times as the venturers may individually 
determine. " M. J. Walsh ... 

"A joint venture is a type of association designed primarily 
for its members to operate together for a prescribed and 
limited purpose but which differs from partnership in that one 
of the incidents of partnership will invariably be lacking and 
which is designed further so as to ensure that its members are 
not ever jointly in receipt of income. " M. Sharwood ... 

It is with this background that I turn to look at the Joint Venture 
Agreement entered into 

. ""114 

Two matters of interest arise out of the judgement of Wallace J. The 

first is that there is no attempt by His Honour to define the term "joint 

venture" or to indicate which of the definitions he preferred. The second 

is that he made no reference to the decision of the High Court of 

Australia, in the preceding month, in United Dominions Corporation 
1 

Limited v Brian Pty. Limited15 

Since the decision in United Dominions Corporation Limited v Brian 

Pty. Limited116, the High Court of Australia has considered what one 

judge called, and the other judges impliedly referred to as, a joint 

venture, in Muschinski v Dodds117. The facts of the case were that 

Mrs. Muschinski and Mr. Dodds purchased land as tenants in common. Mrs. 

Muschinski paid the purchase price. Mrs. Muchinski and Mr. Dodds agreed 

to develop and use the land. They intended to purchase and erect a "kit" 

home in which they would live together. The old cottage on the land was 

to be removed and used for an arts and crafts business to be conducted by 
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Mrs. Muschinski. The land was to be subdivided and the excess to their 

requirements sold. Mr. Dodds' financial contribution was to be put into 

the land by developing it, such as to pay for the "kit" home and meet 

mortgage repayments related to money to be borrowed in joint names to 

finance the project. For a number of reasons, following the purchase of 

the land, the project did not proceed and Mrs. Muschinski and Mr. Dodds 

parted company. The question before the court related to Mr. Dodds' 

interest in the land. In the course of discussing the question, most of 

the judges made obvious that they did not consider the relationship 

between the participants to be that of partnership, but rather, in the 

case of two judges, that of joint venture 
118. 

Mason J. did little more than dismiss the question of partnership and 

then refer to the participants as "joint venturers" and the project as "a 

joint venture"119. No consideration of what made the relationship a 

joint venture rather than a partnership, or why it was a joint venture, is 

given, other than a recognition that the relationship was that of joint 

venture. 

Brennan J. stated that the relationship was not that of partners. 

This appeared to be based in the main on the fact that the participants 

did not intend to become partners and followed legal advice which related 

to their not becoming partners120. His Honour then held that "no 

analogy can be drawn between a partnership and the present case" 
121 

without giving any reason for so holding. As for holding that the 

relationship was that of a joint venture, this is gleaned from the use of 

the term "venture" in the judgement 
122. 

By way of contrast, Deane J., did discuss the relationship in some 

detail. His Honour commenced by pointing out that the case had not been 

argued on the basis of the relationship between the participants being "a 

true partnership or contractual joint venture" 
123 

but rather that the 

participants were not partners. In so doing, Deane J. held that a 

consideration of the particular rules applicable to regulate the rights 

and duties of the participants in a partnership or contractual joint 

venture was not irrelevant where the court was dealing with a "consensual 
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commercial venture"124. The term "consensual" was used to contrast the 

particular venture with a contractual commercial venture. His Honour then 

went on to discuss what the effect of the premature collapse of a project 

was where the relationship between the participants was that of 

partnership and contrasted that with the situation where the relationship 
between the participants was that of joint venture 

125 

In stating: - 

"If the relevant relationship is not a partnership, but takes the 
form of a contractual joint venture for the pursuit of some 
commercial advantage ... ''126, 

His Honour indicated a distinction between partnership and joint venture. 

However, although a distinction is indicated, the basis for the 

distinction is not mentioned. It could be suggested that as His Honour 

supported his argument as to the effect of the relationship between the 

participants being a joint venture by citing a number of American 

decisions, that the basis for distinction is to be found in such 

decisions. In United Dominions Finance Limited v Brian Pty. 

Limited. 
127 

Deane J. was a member of the High Court of Australia and 

participated in a joint judgement with Mason and Brennan JJ. 's128. The 

particular judgement has been discussed earlier in this thesis. It is 

evident therein that the distinction between partnership and joint venture 

is not of the nature discussed in this thesis, but more in the nature of 

one based on the decisions of the courts of Scotland. It can be said that 

it is still not at all clear from either of the two judgements of Deane J. 

how His Honour does distinguish partnership from joint venture. What can 

be said with some certainty is that Deane J. does make a distinction 

between the two relationships. 

There have been a number of other decisions of the courts in 

Australia in which a joint venture has played a part. Shell Development 

(Australia) Pty. Limited v Ampol Exploration Limited129 dealt with a 

joint venture agreement. The decision of Burt C. J. is confined to the 

facts of the case and makes no comment on the nature of the joint venture 

agreement which has any bearing on the matters raised in this thesis. 
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Southern Cross Exploration N. L. v Bennett130 considered the 

question of whether a participant maintained an interest in a joint 

venture which held a petroleum exploration permit. The purpose of the 

joint venture was the exploration and development of the permit area and 

the production of petroleum therefrom. One of the participants defaulted 

in making payment pursuant to a number of calls made by the operator. The 

decisions do not consider the term "joint venture" although the term is 

used throughout the judgements to describe the relationship between the 

participants. 

The position was the same, and 

Monarch Petroleum N. L. v Citco Aust 

Throughout his decision, Kennedy J. 

participants as a joint venture and 

venturers. 

the facts were somewhat similar, in 

ralia Petroleum Limited131 

refers to the arrangement between the 

the participants as being joint 

The joint judgement of the members of the Full Court of the High 

Court of Australia in Northern Land Council v Commonwealth of 

Australia132 dealt with a number of the provisions of the Atomic Energy 

Act 1953 (Commonwealth) as amended and in the course of so doing made 

reference to the fact that a number of participants were authorised "as 

joint venturers to carry on mining operations on the Ranger land on behalf 

of the Commonwealth" 
133 

Reference was made to passages in the 

legislation which referred to joint ventures134. But at no stage does 

the judgement deal with what a joint venture is. This is perhaps not 

surprising as such was not necessary, considering the issue before the 

court. 

In Federal Commissioner of Taxation v Northwest Iron Co. 

Limited135 the Federal Court of Australia considered the application of 

provisions of the Income Tax Assessment Act 1936 (C'th) as amended to the 

activities undertaken by the taxpayer. The taxpayer was a participant in 

Savage River Mines. Lockhart J. said: - 

"Savage River Mines (SRM) is an unincorporated joint mining venture 
consisting of seven companies including the taxpayer which holds a 50 

per cent interest in the venture" 136 
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Throughout his judgement His Honour refers to the relationship 

between the participants as that of a joint venture. However, no guidance 
is given as to what is meant by the term "joint venture". 

Likewise in MacFarlane v Federal Commissioner of Taxation 
137 

Beaumont J. referred to the relationship between two participants who 

purchased a service station business, contributing equally to capital and 

both working equally in the business, as a joint venture without giving 

any guidance as to what was meant by the term. 

Again, in Federal Commissioner of Taxation v Reynolds Australia 

Alumina Limited 
138 

Beaumont J. referred to the relationship between a 

number of participants as being a joint venture and to the participants as 

being joint venturers without giving any guidance as to what was meant by 

the terms. 

In Rowella Pty. Limited v Hoult139 the court was called upon to 

consider the authority of a general partner to enter into a joint venture 

agreement140 on behalf of a limited partnership. The terms of the joint 

venture agreement141 set out the percentage interest of each of the 

participants in the venture. It stated that the participants held, as 

undivided interests as tenants in common in the percentages stated, the 

mining tenements, plant and machinery acquired in connection with the 

venture and, provided for the participants to take their share of mineral 

product in specie. Rowella Pty. Limited was not required or liable to 

contribute funds until a given time, whereafter the participants were to 

contribute funds in stated percentages. Hoult was to contribute funds 

until the given time was reached. 

McPherson J. referred to the arrangement between the participants as 

being "a joint venture" 
142 

and then said: 

"The submissions before me tend to equate the duties of partners in 

a partnership such as this with those of company directors. "143 

His Honour was referring to the relationship between the general 

partner and the special partners of the limited partnership 
144 

Not the 

relationship between the participants. 
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It was not necessary for His Honour to, and His Honour did not, 
discuss the nature of the relationship between the participants. 

On appeal'45, one of the arguments before the court was that the 
joint venture agreement established a partnership as between the 

participants 
146 

Ryan J. said: - 

"It is settled law in Australia that a joint venture may be a 
partnership Canny Gabriel Castle Jackson Advertising Pty. Ltd. v 
Volume Sales (Finance) Pty. Ltd. (1974) 131 C. L. R. 321; United 
Dominions Corporation Ltd. v Brian [Pty. ] Ltd. (1985) 157 C. L. R. 
1. As was stated in the joint judgement of Mason, Brennan and Deane 
JJ. in the latter case at 10: 

"The term joint venture is not a technical one with a settled 
common law meaning. As a matter of ordinary language it 
connotes an association of persons for the purpose of a 
particular trading, commercial, mining or other financial 
undertaking or endeavour with a view of mutual profit with 
each participant usually (but not necessarily) contributing 
money, property or skill. Such a joint venture ... will 
often be a partnership. " 

In that case it was held that the relationship between the 
participants in the joint venture was that of partnership; they 
were joint venturers in a commercial enterprise with a view to 
profit. 

The question here is therefore whether the parties to the agreement 
were joint venturers in a commercial enterprise with a view to 
profit. ', 147 

His Honour then analysed the joint venture agreement and held: - 

"The agreement was therefor one under which Rowella agreed to 
transfer a 65 per cent interest in its assets to Hoult while Hoult 
undertook to provide the funds required to enable the venture to 
reach a stage where commercial mining operations would be 

commenced. The agreement was in my opinion one by which Hoult 
agreed in return for an interest in the appellant's property to 
inject capital into it to make it commercially viable. It was one 
to develop an asset rather than to derive profit from the carrying 
on of an enterprise. Such an arrangement does not in my opinion 
constitute a partnership. "148 

His Honour went on to say that although he had examined the joint 

venture agreement to see if it established a partnership as between the 
149 

participants, such was not crucial to the issue in the case His 
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Honour was pointing out that his comments were obiter. 

Nevertheless, His Honour used the term "joint venture" a number of 

times throughout his judgement150 in such a manner as to indicate that 

the term described a relationship synonomous with a partnership. For 

example, in concluding a discussion of the decision in Mann v 

D'Arcy 
151, 

His Honour said that "the joint venture was a 
152 

partnership" 

Dowsett J. made use of the term "joint venture" throughout his 

judgement without indicating what was meant by the term. At one point 

Dowsett J. went so far as to say: - 

At the hearing before us, some time was spent in exploring the 
distinction between a partnership and a joint venture, a distinction 
which was canvasses at some length by the High Court in United 
Dominions Corporation Limited v Brain Pty. Limited (1984) 157 
C. L. R. 1. The point of this line of argument was that if there be a 
rule prohibiting one partner from taking his other partners into 

partnership with another person without their consent, then such a 
rule might not apply to a joint venture ... I think that the 
present problem is to be resolved by asking whether or not the 
plaintiff was authorised to enter into a joint venture agreement in 

the terms of ex. 3. Thus it is not necessary to consider the 
difficult question addressed in Brian's case. "153 

In A. R. M. Constructions Pty. Limited v Federal Commissioner of 

Taxation154 Yeldham J. held that an arrangement whereby a number of 

participants agreed to joint together to acquire home unit development 

sites, construct thereon home unit buildings, and thereafter divide or 

partition the units and town houses equally between themselves155, was a 

joint venture relationship and not a partnership relationship. Importance 

was placed on the fact that the relationship between the participants was 
156 

"in contrast to an agreement to make profits for sharing" . 

Although Yeldham J. was considering the relationship between the 

participants from the point of view of whether or not they were partners 

for income tax purposes157, the decision does illustrate judicial 

recognition of a distinction between joint venture and partnerships along 

the lines submitted in this thesis: each participant taking the product 

in specie and dealing with its share of product as it so desired. 
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In Robe River Mining Co. Pty. Limited v Federal Commissioner of 

Taxation158 Gummow J. dealt with the question of whether certain 

foreign exchange losses were deductible under the Income Tax Assessment 

Act 1936 (Cth) as amended. The taxpayer was acknowledged to be a 
159 

participant in the Robe River Joint Venture. Each participant was to 

take its share of production: - 

"to enable fulfilment by them of contracts and obligations to certain 
purchasers. 

Each participant had a right to take in kind and separately dispose 
of in specified percentages its individual share of all iron ore 
produced pursuant to the joint venture agreement; the individual 
share of the taxpayer was 30 per cent. Unless otherwise agreed by 
all the participants, the iron ore was to be delivered to each 
participant on board vessels at a port to be constructed at Cape 
Lambert"160. 

Other than briefly describe the arrangements that the participants 

had entered into, Gummow J. did 

venture is. Likewise, when the 

down its decision on appeal aga 

made reference to the fact that 

River Joint Venture 
162 

and that 

not provide any insight as to what a joint 

Full Court of the Federal Court handed 

inst the decision of Gummow J. 
1613 it 

the taxpayer was a participant in the Robe 

such participation meant that the 

taxpayer shared "in the activities of the joint venture" 
163 

without 

providing any insight as to what a joint venture is. 

In Peko-Wallsend Opertions Limited v Commissioner of State Taxation 

(W. A. )1 
64 

Wallace J. considered the disallowance of an objection to an 

assessment of duty on an instrument. The instrument conveyed property of 

Robe River Limited in "the Robe River Joint Venture"165 His Honour 

made use of the term "joint venture" without indicating what was meant by 

the term. It is submitted that His Honour was using the term as nothing 

more than descriptive of the arrangement referred to by the participants 

thereto as the Robe River Joint Venture, notwithstanding that the 

relationship between the participants was that of a joint venture of the 

type under consideration in this thesis. On appeal the approach adopted 

by Brinsden166' Kennedy167 and Rowland168 JJ's followed that of 

Wallace J. 
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Before leaving the decisions of the courts in Australia, reference 

must be made to Turnbull v Ah Mouy169, a case which does not make 

reference to the term "joint venture" but which does, it is submitted, 

amount to a joint venture decision. The facts of the case are set out in 

the judgement of the Chief Justice: - 

"The contract runs thus -"... It is understood that we are to have 
one-fourth interest in Messrs. Turnbull, Smith and Co. 's remaining 
stock of rice, being about 1,400 tons, ex Seagull, Portlaw, and 
Manifred, at £18 per ton in bond, four months' credit with interest 
from 1st October. We are to receive 2.5 per cent. commission on all 
rice sold through our hands. ... ". The defendants contend that this 
is a partnership, which should be declared so specially. The 
plaintiffs contend that it is only an agreement for the bargain and 
sale of certain rice at a certain price. We think the plaintiffs are 
right, that notwithstanding the use of the word "interest" in the 
agreement, the defendent agreed to purchase one-fourth of the stock 
of rice belonging to the plaintiffs at £18 per ton, with four months' 
credit. It may have been the intention of the parties that the 
quantity of rice was to be disposed of by the plaintiffs or defendant 
on joint account. It was for the benefit of both parties that the 
sale should take place in the most advantageous manner. The 
defendant had peculiar knowledge of the value of the rice, and may 
have contributed very much to its sale, and in return for that 
knowledge the defendant was to receive 2.5 per cent. commission on 
all the rice sold by them. It is, no doubt, extraordinary that the 
purchaser should receive from the vendor 2.5 per cent., but it is not 
inconsistent with the agreement being one of bargain and sale to the 
defendant. "170 

3. THE VIEWS OF THE COMMENTATORS 

A number of commentators in Australia have proffered views as to what 

a joint venture is and have sought to explain something of the nature of a 

joint venture. It should be noted that the vast majority of the 

commentators were writing before the decision of the High Court of 

Australia in United Dominions Corporation Limited v Brian Pty. 

Limited171 . Others have taken the view that the term joint venture is 

elusive 
172. 

The starting point, in so far as commentators are concerned, is the 

definition of joint venture advanced by Leslie in 1970: - 

"... a joint venture, at least in so far as that term is used in the 
Australian mining industry, is the relation which subsists between 
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persons carrying on an undertaking in common for their individual 
gain. "173 

This definition was followed in 1978 by one advanced by Walsh. Walsh 

having stated that he thought the definition advanced by Leslie to be 

ambiguous when considered in the light of the definition of partnership 

contained in the various partnership acts, said: - 

"... a joint venture is a relationship between two or more parties 
formed for a particular commercial transaction or transactions, the 
product of which will be taken by the joint venturers in such shares 
as may be mutually agreed between them and disposed of by them 
individually at such times as the venturers may individually 
determine. "174 

In 1980 Beeney, having stated that he thought the definition advanced 

by Leslie was not completely inconsistent with the definition of 

partnership contained in the various partnership acts and that the 

definition advanced by Walsh was far too limited to a particular industry, 

that is, the mining industry, proffered his own definition: - 

"A joint venture is the relation which subsists between two or more 
parties formed for a particular commercial transaction or 
transactions by reason of agreement between the parties or the nature 
of the subject matter of the transactions gives rise to a product 
(whether in cash or kind) which is owned by the parties in severable 
shares in respect of which each party has sole title. ""175 

This was followed in 1980 by Sharwood, who advanced what many 

consider to be one of the more exhaustive considerations of the concept of 

joint venture: - 

"It has been suggested to me by fellow practitioners that a joint 

venture is no more than a tenancy in common. I think that it must be 

more; the element of adventure is absent from a mere tenancy in 

common. 

American authorities and authors have offered a variety of 
definitions of "joint venture" whose general thrust is to the effect 
that a joint venture is: 

' ... a special combination of two or more persons, where in 

some specific venture, a profit is jointly sought without any 

actual partnership or corporate designation (48 C. J. S. 801). ' 
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This definition fails to take into account what all the Australian 
authors to whom I have referred mention, namely, that in the mining 
and petroleum joint ventures, as in others, the whole purpose is to 
avoid joint derivation of income and so escape the consequences of 
partnership under the Income Tax Assessment Act. Thus the suggested 
definition of Walsh .... has much appeal. But, in my submission, it 
has one weakness: it fails to distinguish a joint venture from a 
partnership. The relationships are so similar that any definitions 
should state at least that: 

"a joint venture is a type of association designed primarily 
for its members to operate together for a prescribed and 
limited purpose but which differs from partnership in that one 
of the incidents of partnership will invariably be lacking and 
which is designed further so as to ensure that its members are 
not ever jointly in receipt of income. "176 

In 1981 three views were advanced. Argyle said: - 

"I would describe a mining joint venture as a combination of persons 
(usually companies) in unincorporated association, not a partnership 
either at general law or in terms of the ITAA, the terms and 
conditions of such relationship being established by contract amongst 
the parties (normally referred to as 'participants') who thereby 
carry on the mining activity in common for their individual 

gain. "177 

Ladbury said: - 

"For the purpose of this paper I use the expression "joint venture" 
to describe a form of unincorporated business association which is 

not a partnerhip, the terms and conditions for the conduct of which 
are established by contract in various agreements the principal 
agreement being the so called joint venture agreement. "178 

and Mackinnon and Field said: - 

"A pure joint venture is thus an "undertaking between two or more 
participants in common for their individual gain. "179 

In 1982 Knox18° referred to a definition advanced by Moore181: _ 

"A joint venture may be defined as the relationship existing between 

two or more parties formed for a particular commercial transaction, 
the product of which is to be taken by the joint venturers in such 
shares as may be mutually agreed upon between them and disposed of by 

them individually at such times as the joint venturers may 
individually determine. The relationship is one subsisting between 

persons carrying on an undertaking in common for individual 

gain.,, 182 

and then went on to advance a definition which was, in his own words, 
183 "more specifically referable to a mining joint venture, , 
183 
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"A mining joint venture, as distinct from an exploration venture, 
consists essentially of two or more person who have interests in 
common in a property such as an ore body and they agree to exploit 
that ore body, not by pooling their interests in it, but by agreeing 
to exploit it jointly while at all times retaining their separate but 
indivisible, interests in the ore body and the minerals produced from 
it" 184 

Also in 1982 Waite185 advanced a definition, as follows: - 

"An unincorporated joint venture is sometimes loosely defined in the 
Australian mining and petroleum context as the relationship that 
exists between several persons (which can, of course, include 

corporations) proposing to carry on a common undertaking under an 
agreement or series of interrelated agreements governing their rights 
and obligations, inter se, for the purposes of that undertaking". 

About the time of the decision in United Dominions Corporation 

Limited v Brian Pty. Limited186 Crommelin provided his views on the 

subject which were "derived from commercial practice in the mineral and 

petroleum industries in Australia" 
187: 

- 

"The mineral and petroleum joint venture is an association of persons 
(natural or corporate) to engage in a common undertaking to generate 
a product to be shared among the participants. Management of the 
undertaking is divided: specified activities are to be performed by a 
designated person (the operator or manager) as agent for the 
participants; the power to determine certain matters is vested in a 
committee (the operating or management committee) upon which 
participants are represented and entitled to vote in accordance with 
their interests in the venture; and other matters are decided at the 
outset by the participants as terms of the association. The 
relationship among participants is both contractual and proprietary: 
the terms of the association are fixed by agreement, and property 
employed in the undertaking is held by the participants as tenants in 

common. "188 

In 1965 Goddard189 considered a number of definitions of the term 

"joint venture" and said: - 

"A Joint Venture has been variously described or defined, and as 
illustrative of these are the following: 

an incorporated contractual association between two or more 
parties, other than a partnership or trust, to undertake a 
specific business project in which the "venturers" meet the 
costs of the project and receive a share of any resulting 
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output. (Accounting for Interests in Joint Ventures - Exposure 
draft. ) 

is constituted by contractual agreement between the 
participants. It is not a recognised entity at law in 
Australia and so is not governed by specific legislation, such 
as Company Codes or Partnership Acts; instead it is governed by 
its constituent agreements and the general or common law. 
(Unincorporated Joint Venture - Accounting and Auditing 
Implications. ) 

means an enterprise carried on by two or more persons in 

common, otherwise than as partners (section 128A(1) of the 
Income Tax Assessment Act). 

a joint venture, at least in so far as that term is used in the 
Australian mining industry, is the relation which subsists 
between persons carrying on an undertaking in common for their 
individual gain. " 

In 1985 Ladbury190 provided a resume, rather than a definition, of 

the term "joint venture": - 

"The joint venture has, rather, developed, as Michael Crommelin puts 
it as, "a creature of commercial ingenuity", or as Jim Meralls, "a 

child of convenience developing a character of its own". The 
resource joint venture has now taken an established guise. An 

association of persons (usually corporations) contract to engage in a 
common undertaking such as exploration and development. Assets of 
the joint venture are to be owned by the participants as tenants in 

common in specified proportions. Each participant is entitled to a 
separate share of the product in accordance with its proportionate 
interest in the venture. Moneys are contributed by the participants 
in accordance with their proportionate share to a manager or operator 
which oversees the day-to-day operations of the venture and keeps the 
participants informed of progress. The operator is often one of the 
participants or a related corporation and is subject to the 
directions of a management or operating committee appointed by the 
participants. The participants reserve, however, the right to agree 
on matters of policy, which may affect substantive rights inter se. 
Each participant may grant a charge over its interest (both 

proprietary and contractual) in the joint venture (that is, over its 
interest as a tenant in common in the assets of the joint venture and 
its interest in the chose in action constituted by the joint venture 
contract) in favour of the other participants. This charge, known as 
a cross charge, by agreement, ranks ahead of the financier's in 

charge. " 

McPherson, in 1987, said: - 

"... a joint venture is an association of two or more persons 
engaging or to engage in a common business enterprise. A partnership 
is also an association of that kind ... "191 
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In 1987 Nicholson 
192 

said: - 

"Joint Ventures occur whenever persons, but usually corporations, 
join together under conditions where they jointly conduct a mining 
development, taking in kind the product of the development and 
selling it severally so that they do not constitute a partnership 
(for purposes of liability or taxation). " 

In 1988, when discussing the application of the Petroleum Resource 

Rent Tax Assessment Act 1987 (C'th) as amended, Hood and Peacock193 

considered the term "joint venture": - 

""Joint venture" is not a term that has a settled technical meaning. 
Broadly used, it may mean any form of joint undertaking or activity 
whether they are carried out through a partnership, a company, a 
trust, an agency or joint ownership. In that broad use, it can be 
hard even to see the boarderline between a joint venture and a simple 
contractual relationship. On the other hand, "joint venture" may be 

more narrowly understood. Particularly in the exploration for and 
exploitation of mineral resources, "joint ventures" that are not 
partnerships are commonly associations of persons (persons including 

companies or other entities) who engage in a common undertaking, not 
for common profit, but in order to generate a product to be shared 
among the participants in kind. " 

To summarise the views of the Australian commentators 
194 

it is fair 

to say that nearly all take the position that a joint venture, as utilised 

in the Industry, is not a partnership and that in the main that position 

is based upon the proposition that there is no business carried on with a 

view to joint profit - each participant takes its own share of production 

and deals with it separately. As has been shown in this chapter, there is 

judicial support for this proposition to be found in a number of 

Australian cases, as there is in a number of English cases195. The view 

of McPherson196, who differs from this conclusion, will also be 

discussed later in this thesis. 

4. IS THERE ROOM FOR THE JOINT VENTURE? 

If the courts in Australia have not already opened the door to 

recognising joint venture as a separate legal relationship, separate and 

distinct from partnership, then the question must be asked whether there 

is room for the courts to do so. 
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The position with regard to this question in England has already been 

discussed in this thesis197 and it is submitted that the same principles 

apply in Australia. There is no Australian case which has held that there 

is no such relationship as joint venture. However, on this point it is 

necessary to recognise the dictum of Lowe J. in Folks v Woolf198. 

That case concerned a mining syndicate and the forfeiture of a share 

therein by a member who failed to pay a properly made call or levy under 

the terms of the syndicate arrangement. Lowe J. said: - 

"And there is much to suggest that no association of individuals to 
carry on business in common. for profit, which is not either a 
corporation or a partnership, is known to the law - see Lindley on 
Companies (6th ed. ) p. 2; Halsbury's Laws of England (2nd ed. ) Vol. 
5, p. 12"199 

Fletcher makes a similar suggestion: - 

"In the common law jurisdictions, associations of persons, formed 

with a view of producing a financial gain for the benefit of their 
members, have, for over a century, been formed either as 
unincorporated business associations or as trading corporations. "200 

This argument has already been dealt with in this thesis201 and 

requires no further comment here other than to say that, as has been 

demonstrated in this chapter, a number of Australian cases have recognised 

a business association or relationship which does not amount to a company 

or partnership. Furthermore, there has been legislative recognition of a 

business association or relationship which does not amount to a company or 

partnership202. It is, perhaps, possible to argue that both Lowe 

J. 
203 

and Fletcher204 are correct in so far as they are referring to 

associations in which there is to be a community of profit, or joint 

profit made, by the association for the benefit of the members of the 

association as opposed to a relationship such as a joint venture where 

there is no community of or joint profit, but rather any profit being made 

by the members in their own right and not as members of the relationship. 

Sharwood suggested that: - 

"... Australian Courts have long recognised that there is a 
distinction between partnership and joint venture; but no Australian 
authority exists, to my knowledge, which clarifies the distinction 

and defines "joint venture". I refer you, inter alia, to Collins v 
Locke (1879) 5 V. L. R. (1) 13; Ballantyne v Raphael (1889) 15 V. L. R. 
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538; Newberry v Pursell (1967) 2 N. S. W. R. 304; Canny Gabriel Castle 
Jackson Advertising Pty. Limited and Anor V Volume Sales (Finance) 
Pty. Limited 131 C. L. R. 321. "205 

However, whether Ballantyne v Raphael206 supports the proposition 

is questionable whilst Canny Gabriel Castle Jackson Advertising Pty. 

Limited v Volume Sales (Finance) Pty. Limited207 makes no reference to 

a joint venture. Nevertheless there is implied support for Sharwood's 

general proposition that the courts have already recognised the joint 

venture in Australia given by a number of other commentators 
208. 

It is submitted that the courts in Australia will recognise the joint 

venture as a separate entity - sep-erate and distinct from a partnership. 

This will arise out of the pressure of commerce. The courts have dealt 

with such situations in the past and will do so in the future as a result 

of the pressure of commerce. 
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CHAPTER XXIII 

OTHER JURISDICTIONS: WHAT IS A JOINT VENTURE? 

1. INTRODUCTION 

Although not within the jurisdictional scope of this thesis, it is 

desirable to briefly consider a number of other jurisdictions where the 

joint venture relationship has been brought forth into the legal arena. 

2. CANADA 

In Ross v Canadian Bank of Commerce1 the Judicial Committee of 

the Privy Council considered the relationship between two participants who 

joined together to form a syndicate to carry on the business of developing 

mines. On development of the mines, ownership was transferred to a 

company with each participant taking shares in the company in accordance 

with their previous percentage interest in the mines. Viscount Cave L. C. 

made two observations which are of importance in the context of this 

thesis. The first was that it was "immaterial whether the combination is 

called a partnership or a joint venture"2 for the legal effect was the 

same, at least in so far as the question of liability of the participants 

for debts incurred in the course of carrying on the combined business was 

concerned. 

The second, which was obiter dictum, was that the issue of shares in 

the company to the participants, on the transfer of the mining properties 

to the company, amounted to the participants "tak[ing] their profit in the 

form of shares in that company. "3 

A different approach was taken by Middleton J. A. who delivered the 

judgement of the court in Sutton v Forst4. Before the court, was an 

arrangement between participants to purchase, demolish and sell a building 

and, after deducting expenses and agreed interest on capital contributed, 

to divide the net profit between the participants. Sutton held an option 
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on the building. Forst was given the right to take up the option and 

contribute the capital to undertake the enterprise or activity. Middleton 

J. A. held that the arrangement "did not create an actual co-partnership, 

but it was a joint undertaking by these two men in which the net profits 

were to be divided"5. His Honour went further and said that "the 

agreement in truth was the entering into of a joint venture"6, but did 

not go so far as to say what he meant by the term "joint venture". 

Admittedly Ross v Canadian Bank of Commerce? was a decision of 

the Judicial Committee of the Privy Council and as such it is not 

surprising that Viscount Cave L. C. 's judgement reflected the view of the 

courts of England that there is no distinction to be drawn between 

partnership and joint venture, whereas Sutton v Forst8 is a decision 

of a provincial court in Canada. It is not a question of attempting to 

reconcile the two decisions but rather one of noting that the Canadian 

court did recognise a relationship which it called a joint venture; 

whatever its characteristics were. 

Gilchrist Manufacturing Co. v International Junk Co. 
9 

was a case 

which concerned a dispute arising out of the cutting-up of a ship in which 

both the majority and the minority decisions made reference to a 

relationship, legal or otherwise, called "joint adventure". Macdonald 

C. J. B. C. recognised that the facts bore some of the marks of a 

partnership10 but nevertheless the "plaintiff agreed to dismantle the 

hulk not as a partner of defendant but on joint adventure, each 

contributing towards the cost of the work, the plaintiff taking what was 

given it by the contract as remuneration 

hand, Martin J. A., held that there "was 

"working agreement" or "joint adventure" 

judgements did not profer any definition 

to the nature of joint adventure. 

for the work"11. On the other 

a partnership ... and not a mere 
12 

But alas, the 

of joint venture or any guide as 

Another decision which makes reference to joint venture is Wearmouth 

v MacPherson13. This is an interesting case in that the facts to a 

degree are parallel to those in Ross v Canadian Bank of Commerce14 and 

yet the judgements differ. The court was called upon to consider a 
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trust agreement pursuant to which trustees held mining tenements upon 

trust for a group of unit holders, described as a syndicate. The trustees 

were authorised to sell a given number of the units following which the 

trustees were to incorporate a company to which the assets of the trust 

were to be transferred and the unit holders were to be allotted shares in 

place of the units they held. Murphy J. held that the unit holders were 

"not partners inter se but co-adventurers in a mining venture" 
15. 

What 

did Murphy J. mean by holding the participants to be "co-adventurers"? 

Nothing that Murphy J. said or that can be implied from the case throws 

any real light on the answer to this question. 

The court in Midcon Oil & Gas Limited v New British Dominion Oil Co. 

Limited16 dealt with a joint operating agreement pursuant to which the 

participants were to drill for oil and gas. The joint operating agreement 

contained the usual clause to the effect that the participants were not 

partners. However, it did contain a clause to the effect that the 

non-operator participant was not entitled to take in{ kind, or make 

arrangements for the disposal of, its share of production. Johnson J. A. 

held that, notwithstanding the declaration in the agreement that the 

participants were not partners, the agreement did "not create a 

partnership relationship"17. His Honour then went on to consider how a 

fiduciary relationship between the participants could arise and in so 

doing said: - 

"The agreement may have created the relationship of joint adventurers 
in the production and marketing of the gas obtained from the gas 
fields. Joint adventuring creates fiduciary relationships akin to 
those created by a partnership. "18 

It is important to recognise that Johnson J. A. did not hold that the 

joint operating agreement gave rise to a relationships of joint venture. 

It was not necessary to hold the joint operating agreement to have given 

rise to anything in particular as the central issue was that of the 

existence or not of a fiduciary relationship between the participants. 

What is important is that the court recognised that there could be such a 

relationship as joint venture; something that was not partnership, 

although in so far as fiduciary relations were concerned, at least, akin 
19 

to partnership 
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In so far as this thesis is concerned the most important Canadian 

decision is that of Central Mortgage & Housing Corporation v Graham20 

in which Jones J. held that the relationship between the participants, 

which he was called upon to consider, was that of joint venture21. 

Unfortunately Jones J. did not develop a definition of the term 

"joint venture" nor did he offer his own views on what a relationship of 

joint venture was or what made up a relationship of joint venture. 

Instead His Honour relied heaviliy upon two commentators and adopted their 

views. Because of this heavy reliance upon the commentators it is 

necessary to set out at length the relevant passages of the judgement in 

an endeavour to understand what Jones J. had in mind when referring to a 

relationship as being that of joint venture. 

Jones J. said: - 

"A joint venture is defined in vol. 1 of Barrett and Seago, Partners 
and Partnerships, Law and Taxation (1956), at p. 65 as follows: 

Joint adventure may be defined as an association of two or more 
individuals, corporations or partnerships or some combination 
of these, for the purpose of carrying on a business venture. 
Of more recent years, this rather peculiar type of business 

organization has had increased use and attention. Joint 

adventures are quite common in building and construction work. 
A useful and practical result can thus be obtained in that the 
task might well prove too large for a single firm, corporation 
or group of individuals. Moreover, a combination of equipment 
is required together with a pooling of skilled and experienced 
personnel make this form of organisation an attractive one. 
Speaking in broad general terms, much of the law of partnership 
is applicable to joint adventures. 

Another definition stresses the fact that the joint adventure 
is almost invariably concerned with a single undertaking that 
does not continuously require the attention of every 
participant. " 

The authors also state at p. 67: "It is well settled that a 
corporation may engage in and be a party to a joint adventure. " 

Volume 2 of Williston on Contracts, 3rd ed. (1959), states at pp. 
544-5: 

"A form of organization long known to commence but only 
recently endowed with a distinctive recognition in law, the 
joint venture is a convenient means for providing the great 
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concentration of economic resources, knowledge and skill 
requisite to the accomplishment of large-scale construction 
projects such as public buildings, national monuments and 
similar structures, bridges, tunnels, super highways and toll 
roads, power dams, canals and seaways, electric energy 
projects, atomic reactors and other power sources, to mention 
but a few of the typical results of joint ventures. " 

And at pp. 547-8: 

"As a means for conducting trade or commerce, the joint venture 
is rooted deep in the past; but as a legal concept, it has been 

slow of growth. The early common law did not recognize any 
relationship between persons as joint venturers apart from that 
of partners, and required proof of the existence of the 
requisite elements of such a status. 

"The courts, however, responding to the urgent problems arising 
from the need of applying fundamental principles of common law 
to new developments in the world of business and commerce, had 

gradually evolved what may become a distinctive legal 

relationship: The joint venture. Here, parties combine their 
resources, usually consisting of capital, knowledge, skills and 
services, in the conduct of a business venture without 
organizing a partnership in the legal sense of the word. " 

And at pp. 549-50: 

Unaided by established precedents of stare decisis and faced 

with the exigencies of rapidly developing and expanding 
business methods and requirements, the courts have, quite 
naturally, shown a wide divergence of views in their 

characterization of the joint venture, and an understandable 
reluctance to formulate a precise definition of "this case law 
hybrid of recent origin and undertermined connotation. " 

The cases show that there has been a complete lack of 
terminological uniformity or exactitude in the judicial 

expressions attempting to formulate a definition of joint 

ventures; and many courts have declared that the particular 
circumstances and agreement as well as the object of the 

undertaking must determine the legal nature of the association. 

Succinctly expressive of this attitude and of the difficulties 

confronting the courts in defining the nature of a joint 

venture is the language in a leading and representative case: 

"Precise definition of a joint venture is difficult. The cases 

are of little help since they are generally restricted to their 

own peculiar facts. 'Each case in which a coadventure is 

claimed ... depends of course for its results on its own facts, 

and owing to the multifuriousness of facts, no case of 
coadventure rises higher than a persuasive precedent for 

another'. " 



- 838 - 

As the author points out at p. 553, a joint adventure is founded 

entirely on an agreement between the parties. At p. 554, the author 
refers to the following definitions: 

The joint venture is an association of two or more persons 
based on contract who combine their money, property, knowledge, 
skills, experience, time or other resources in the furtherance 

of a particular project or undertaking, usually agreeing to 
share the profits and losses, and each having some degree of 
control over the venture. Stated in somewhat greater detail: 

"It can be said that a joint adventure contemplates an 
enterprise jointly undertaken, that it is an association of 
such joint undertakers to carry out a single project for 
profit; that the profits are to be shared, as well as the 
losses, though the liab2]: ity of a joint adventurer for a 
proportionate part of the losses or-expenditure of the joint 

enterprise may be affected by the terms of the contract. There 

must be a contribution by the parties to a common undertaking 
to constitute a joint adventure; and a community of interest as 
well as some control over the subject matter or property right 
of the contract. " 

"Whether the parties to a particular contract have thereby 

created as between themselves, the relation of joint 

adventurers or some other relation depends upon their actual 
intention, and such relationship arises only when they intend 

to associate themselves as such. This intention is to be 
determined in accordance with the ordinary rules governing the 
interpretation and construction of contracts. " 

And at pp. 555-6: 

In summary, then, a working definition of joint venture based 

on the actual judicial decisions may be thus formulated: A 
joint venture is an association of persons, natural or 

corporate, who agree by contract to engage in some common, 

usually ad hoc undertaking for joint profit by combining their 

respective resources, without however, forming a partnership in 

the legal sense (of creating that status) or corporation; their 

agreement also provides for a community of interest among the 
joint venturers each of whom is both principal and agent as to 

the others within the scope of the venture over which each 

venturer exercises some degree of control. 

After pointing out the necessity of an agreement, the author 
continues at pp. 557-9; 

'Whether persons have engaged in a joint venture depends 

largely upon their intention as expressed in the provisions of 

their agreement and upon the construction they have given it. 

The conduct of the parties, the nature of the undertaking and 

other attendant facts and circumstances will generally be 

determinative. 
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Facts showing an intention to unite resources, such as money, 
property, labour, knowledge and skill in a joint endeavour to 
attain a result for the benefit of the parties will go far 
towards establishing the existence of a joint venture. Other 
factors which will come under judicial scrutiny are the extent 
to which the joint venturers have a right to participate in the 
management and control of the enterprise, and the existence of 
a fiduciary relationship amongst them. The consideration for 
the joint venture contract may be a promise, express or 
implied, to contribute capital, labour, property, knowledge, 

skill or any other resource to the venture. 

Conformable to the general principles governing contracts, the 

agreement between the co-venturers "need not be express" nor 
need it be embodied in a writing or specify, in any particular 
way, the rights and duties of the parties. Proof of active 
participation in the enterprise, some control over the subject 
matter or property involved in the venture, the conduct of the 

parties, the facts and circumstances of the situation, will, 
assuming other requisites to be present, justify the court in 
inferring the existence of a joint venture. 

At pp. 563-5 the author states: 

Besides the requirement that a joint venture must have a 
contractual basis, the courts have laid down certain additional 

requisites deemed essential for the existence of a joint 

venture. Although its existence depends on the facts and 
circumstances of each particular case, and while no definite 

rules have been promulgated which will apply generally to all 

situations, the decisions are in substantial agreement that the 
following factors must be present: 

(a) A contribution by the parties of money, property, 

effort, knowledge, skill or other asset to a common 
undertaking; 

(b) A joint property interest in the subject matter 

of the venture; 

(c) A right of mutual control or managment of the 

enterprise; 

(d) Expectation of profit, or the presence of 
"adventure", as it is sometimes called; 

(e) A right to participate in the profits; 

(f) Most usually, limitation of the objective to a 

single undertaking or ad hoc enterprise. "22 

Thus Jones J. adopted the approach of the courts of America to joint 

venture, but in so doing also recognised that the courts of America 
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distinguished between partnership and joint venture23. Thereafter 

Jones J. turned to the decision of Viscount Cave L. C. in Ross v Canadian 

Bank of Commerce24 and without doing more than quoting from the 

judgement concluded that "There is little doubt the Privy Council was of 

the opinion that the defendants were in fact partners. "25. The 

treatment of the case would indicate that Jones J. did not see it as in 

any way having a bearing on the question of what joint venture was: the 

case was one about partnership. Moving on, Jones J. held that the facts 

fitted within the criteria laid down by the courts of America for 

determining whether a relationship was that of joint venture and as such 

held that the relationship that he was considering was a joint venture26 

It has already been submitted in this thesis that the joint venture 

relationship recognised by the courts of America courts is not the same as 

the joint venture relationship to which this thesis relates. Joint 

venture as viewed by the courts of America is, in reality, partnership in 

American law and, it is submitted, would also be in English and Australian 

law. Where then does that place the decision of Jones J. in Central 

Mortgage & Housing Corp. v Graham 
277 

Certainly one of the criteria that 

helped Jones J. arrive at his decision was the sharing of profits from the 

activity. As will be submitted in this thesis, one of the criteria for 

holding that joint venture is not partnership in English and Australian 

law is that in joint venture there is no sharing of profits. The other 

point to be made is that it does not necessarily follow that the decision 

of Jones J. will be adopted as providing the guideline in Canada for 

determining what joint venture is. The decision is, it is submitted, in 

error, in holding that joint venture in American law is distinguishable 

from partnership. Jones J. did not demonstrate the correctness of his 

assertion. As has already been shown in this thesis, such a statement is 

very much open to question, so much so that it is submitted that joint 

venture and partnership in American law are one and the same save that the 

former may be a specie of the latter. It cannot be taken that the courts 

of Canada will follow Jones J. 's approach to the question of what is joint 

venture. Like a number of the members of the High Court of Australia, in 

United Dominions Corporation Limited v Brian Pty. Limited28, Jones J. 

appears to have misunderstood the position that the courts of America have 
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arrived. If this is correct, then there is still room for the courts of 

Canada to develop the law relating to joint ventures which holds that 

joint venture is something other than partnership and further, that it is 

not of the nature of the joint venture recognised by the courts of 

America. 

Beck, Iacobucci, Johnston and Ziegel considered the judgement of 

Jones J. and said: - 

"The question remains, however, whether, apart from Graham, there is 

any Canadian authority to justisfy treating a joint venture as a 
special kind of partnership or as a business association sui 
generis. Mr. Justice Jones relied almost exclusively on American 
sources ... 

If the more limited scope of the association is all that separates 
the JV from the traditional partnership, then there should be little 
difficulty in fitting the JV within the framework of the Partnership 
Act. In fact, s. 32(b) of the Act itself recognizes short term 
ventures as a partnership in dealing with the termination of the 
partnership... "29 

In Mar-Sand Properties Limited v Central Mortgage & Housing 

Corporation30 the plaintiff claimed that the relationship between a 

mortgagor and mortgagee was that of joint venture31 and as such, based 

on the decision of Jones J. in Central Mortgage & Housing Corporation v 

Graham32, sought to restrain the mortgagee from proceeding to sell the 

property which was the subject of the mortgage entered into by the 

participants. Stevenson J. pointed out that the factual situation under 

consideration was not akin33 to that in Central Mortgage & Housing 

Corporation v Graham34 and concluded that on the facts before him he 

was dealing with a relationship of mortgagor and mortgagee35. Stevenson 

J. did not otherwise address the plaintiff's claim that the relationship 

was that of joint venture. 

In Northern Electric Company Limited v Manufacturers Life Insurance 

Company36 the court considered a situation where a real estate 

developer had transferred real estate to a lender. The lender had granted 

an eighty-year lease of the real estate back to the developer and advanced 

to the developer monies, secured on the developer's leasehold interest in 
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the real estate in order, to undertake improvements to the real estate. 

The rent received on the development, over a stated level, was to be 

shared by the developer and the lender. The developer became insolvent 

and the issue arose as to the nature of the relationship between the 

developer and the lender. The trial judge had found the relationship to 
37 

that of joint venture 
7. 

Coffin J. A., who delivered the judgement of the court, held: - 

"... I must similarly conclude that the relationship ... was not that 
of a partnership or joint venture or adventure, but as in Workentin 
basicallly that of lender and b'orrower.. 4 the lender] was not sharing 
in the construction of the building but supplying financing secured 
by the modern and increasingly common sale - leaseback - mortgage 
device. "38 

Coffin J. A. referred to the decision of Jones J. in Central Mortgage 

& Housing Corporation v Graham39 and implied that the factual situation 

in that case differed to that under consideration by the court40. His 

Honour did not, however, discuss what was meant by the term "joint 

venture" as used by Jones J. or by himself. His Honour did not indicate 

whether he recognised the relationships of partnership and joint venture 

as being distinct from one another or whether he was using the word "or" 

to refer to a relationship which was known by two different names. 

The case of Fraser-Brace Maritimes Limited v Central Mortgage & 

Housing Corporation41 concerned the construction of apartments on real 

estate owned by a developer. The developer was keen to develop the real 

estate. Central Mortgage & Housing Corporation and its partner were keen 

to construct a number of apartments but had no readily available real 

estate upon which to do so. Proposals were submitted by the developer for 

the construction of the apartments upon its real estate. The developer 

was required to transfer the real estate to Central Mortgage & Housing 

Corporation at an agreed price once construction commenced. The developer 

entered into contracts with a builder to construct the apartments. The 

developer subsequently encountered financial difficulties. These 

difficulties flowed through to the builder. The builder subsequently 

commenced proceedings against the developer and Central Mortgage & Housing 

Corporation, claiming that they were engaged in joint venture for the 
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construction of the apartments. In arguing its case, the builder relied 

upon the decision of Jones J. in Central Mortgage & Housing Corporation v 

Graham 
42. 

Jones J. A., who was the trial judge in Central Mortgage & Housing 

Corporation V Graham43, agreed with the conclusions reached by the 
44 

trial judge in the case under consideration. The conclusions were, 

inter alia, as follows: - 

"... I have come to the conclusion that a joint venture did not exist 
between C. M. H. C. and [the developer] iý&) construction of the two 
projects in issue. As Willi dh &&, : 

whether the parties have created between themselves the 
relation of joint adventurers or some other relation depends 

upon their actual intention and such a relationship arises only 
when they intend to associate themselves as such. 

I cannot find that there is evidence to support the conclusion that 
it was the intention of the parties to associate themselves as much. 
In my opinion, the evidence conclusively points in the other 
direction that they did not intend to associate themselves as joint 

venturers ...,, 
45 

Jones J. A. then referred to a passage cited by him in Central Mortgage & 

Housing Corporation v Graham46 from Williston on Contracts47 and 

stated: - 

"Williston empahsizes throughout the importance of the contractual 
relationship between the parties. A perusal of the contract between 
[the developer] and Central Mortgage clearly shows the relationship 
to be one of owner and contractor ... In my view there is no need to 

go beyond the terms of the contract to determine the relationship 
between the parties. "48 

The meaning given to the term "joint venture" would appear to be the same 

as the meaning His Honour gave to the term in Central Mortgage & Housing 

Corporation v Graham49. That dictum has been discussed above in this 

chapter. 

The decisions in Central Mortgage & Housing Corporation v 

Graham, 
50 

Mar-Sand Properties Limited v Central Mortgage & Housing 

Corporation51, Northern Electric Company Limited v Manufacturers Life 

Insurance Company52 and Fraser-Brace Maritime Limited v Central 
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Mortgage & Housing Corporation53 were considered by Stratton J. A. in 

Central Mortgage & Housing Corporation v Omega Investments Limited54 

Having done so Stratton J. A. then went on to say: - 

"It is clear from the cited authorities that a joint venture has as 
its basis a contractual relationship between parties who intend to 
associate themselves as joint adventurers, each contributing to a 
common undertaking for a share of the profits, (or losses), and each 
having some degree of control over the venture. In the present case, 
the only contract between C. M. H. C. and Century 21 is that contained 
in the loan applications and approvals, the mortgage and an operating 
agreement, all of which clearly show that C. M. H. C. acted throughout 
merely as the lending agency which provided the financial backing for 
the project. Moreover, C. M. H. ( was not-carrying on business in 

common with Century 21 in respect of this project nor was it ever 
intended either that they would associate themselves themselves as 
joint adventurers or that the buildings would be jointly owned or the 
rental profits shared. Nor does the record establish that C. M. H. C. 

and Century 21 dealt in such a manner as to create the appearance of 
joint participation to the injury of innocent third parties. 

It is my opinion that ... the relationship which existed 
between C. M. H. C. and Century 21 was not that of partners or joint 

ventures, but rather than of lender and borrower, mortgagee and 
mortgagor. "55 

Stratton J. A. did not describe the joint venture relationship considered 

here. As will be discussed later in this thesis, the indicia of joint 

venture considered by Stratton J. A. include elements which are absent from 

the joint venture relationship considered here and which are put forward 

as distinguishing joint venture and partnership. It is submitted that 

Stratton J. A. used the term "joint venture" to describe a relationship 

that is a partnership; albeit, perhaps, a partnership with a limited scope. 

Asamera Inc. v Saskatchewan Mining Development Corporation56 

concerned a joint venture established for the purpose of prospecting for 

and locating uranium and other minerals in Northern Saskatchewan. 

Maher J. referred to the relationship between the participants as being 

that of joint venture and referred to the relationship being governed by 

the provisions of a joint venture agreement57. The issue before the 

court did not require Maher J. to consider what was meant by the term 

"joint venture". Rather, His Honour was called upon to consider specific 

provisions of the joint venture agreement. 
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Liberal use of the term "joint venture" was made by Holland J. the 

Ontario Court of Appeal and the Supreme Court of Canada in their 

respective judgements in International Corona Resources Limited v Lac 

Minerals Limited58. Holland J. did not attempt to define the term, or 

give any indication as to what he meant by it. However, the Court of 

Appeal did: - 

"A joint venture (also known as a joint adventure) is in 

essence a form of partnership. It has been defined in Black's Law 
Dictionary, revised, 4th ed. (1968), at p. 73, as: 

A commercial or maritime enterprise undertaken by several 
persons jointly; a limited partnership, - not limited in the 
statutory sense as to liability of the partners but as to its 

scope and duration ... An association of two or more persons to 
carry out a single enterprise for profit, for which purpose 
they combine their property, money, effects, skill and 
knowledge ... A special combination of two or more persons 
where, in some specific adventure, a profit is jointly sought 
without any actual partnership or corporate designation. 

See also United Dominions Corp. Pty. Ltd. 'v Brian Pty. Ltd., 

... Partnerships and joint ventures are, of course, commonly, and one 
can say with some degree of certainty, usually formed for the purpose 
of carrying on commercial activities. "59. 

It is evident that the Court of Appeal was endorsing the approach 

adopted by the courts of America to the term "joint venture". As has been 

pointed out above, this is an approach that does not accord with the use 

of the term in this thesis. 

The members of the Supreme Court of Canada adopted a similar approach 

to that of Holland J60; in that they did not attempt to define the 

term, or give any indication as to what was meant by the term. 

Finally, although not a decision in which the term "joint venture" 

was used, Porter & Sons v Foster and Armstrong61 is of importance in 

the context of this thesis as Duff J. made statements that strongly 

support one of the grounds that will be argued in this thesis as being the 
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basis upon which joint venture is distinguishable from partnership. Duff 

J. held: - 

"A common intention that each should be at liberty to deal with his 
undivided interest in the land as his own would obviously be 
incompatable with an intention that both should be bound to treat the 
corpus as the joint property, the property of a partnership. English 
law does not regard a partnership as a persona in the legal sense. 
Nevertheless, the property of the partnership is not divisible among 
the partners in specie. The partner's right is a right to a division 

of profits according to the special arrangement, and as regards the 
corpus, to a sale and the division of the proceeds on dissolution 

after the discharge of liabilities. "62 

This case supports the proposition that a right to deal with one's 

interest in goods in specie, of whatever nature, is incompatable with the 

concept of partnership. It is submitted that this is exactly what is 

required for there to be a relationship of joint venture. 

3. SOUTH AFRICA 

The courts in South Africa have accepted that there is such a legal 

relationship as joint venture but have failed to agree as to its 
63 

nature 

Shearer v Shimwe1164 concerned an agreement between the inventor 

of a particular lamp and an agent. The agent was authorised as the "sole 

agent for the sale" of the lamp. The agent was, at his cost, to have the 

lamps manufactured in the United Kingdom, exported to South Africa and 

sold from his premises. The inventor was to assist in effecting the sales 

and in the preparation of circulars. In addition, the inventor agreed 

with the agent that the agent would be referred to as the owner of the 

lamps imported. The inventor was to be paid a royalty and a share of the 

profits. 

During the course of 

arrangement could be that 

inventor was not to share 

agent submitted that the 

went on to say: - 

argument Solomon J. asked whether the 

of partnership, notwithstanding that the 

in the losses65. In reply, Counsel for the 

arrangement indeed was that of partnership and 



Iq 

- 847 - 

"It was at any rate a joint adventure, in 
inventor] was to risk his capital. If it 
Shimwell [the agent] could have stopped t 
If the goods were Shimwell's, then either 
licencee or it was a joint venture with a 
profits ... #, 66 

which Shearer [the 
had not proved a success 

he payments to Shearer 
.. 

Shimwell was merely the 
view to a sharing of the 

As reported, it would appear that Counsel did not elaborate upon what 

was meant by the terms "joint adventure" and "joint venture". The Court 

did no better. Lord De Villiers C. J, with whom the rest of the Court 

concurred, held that the arrangement was a "joint enterprise"7. All 
6 

that is apparent is that "joint enterprise" was not partnership. 

In Trimble and Bennett v Goldberg68 Lord Macnaghten, in 

delivering the judgement of the Judicial Committee of the Privy Council, 

adopted the view of the courts of England in stating that the court was 

dealing with a "joint adventure"69, which had the object of purchase and 

resale and, which was nothing more than that of partnership. An 

examination of the case makes it clear that there was a sharing of profits 

and losses between the participants to the agreement and it cannot be 

disputed that the relationship that the Judicial Committee of the Privy 

Council was considering was that of partnership. It is difficult to 

accept that the decision is one which supports an argument that the courts 

in South Africa see joint venture and partnership as being synonomous, 

particularly in view of a number of other decisions handed down by the 

courts in that country. 

There are, nevertheless, decisions that hold that a relationship of 

joint venture is that of partnership. In Bester v van Niekerk70 

Holmes A. J. A. held "that a joint venture in respect of a single 

transaction is a partnership" 
71 if the essential elements of partnership 

are present. It is submitted that if there were a relationship between 

participants for a single transaction, with the essential elements of 

partnership present, that would be partnership and nothing more, unless 

Holmes A. J. A. was using the term "joint venture" to describe a particular 

type of partnership; partnership for a single transaction. The major 
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problem with such an argument is that it is not supported by other 

authorities. Partnership for a single transaction is still partnership. 

Without laying any stress on matters such as the fact that there was 

a single transaction, Grosskopf A. J., in Koornklip Beleggings (EDMS. ) BPK 

v Allied Minerals Limited 
72. 

held that the joint venture relationship 

was analogous to the partnership relationship 
73. 

One of the earliest decisions which supports the contrary view is 

that of Gau V McDonald74. It was argued that an arrangement whereby 

one participant provided money, up to an agreed amount with liability not 

to exceed that amount and the other participant supplied services, plant 

and claims to be worked for diamonds, on the basis that if diamonds were 

found on the claims the diamonds would be sold and the proceeds divided 

between the participants, this arrangement was not a partnership. The 

participants, it was argued, "were not partners as between themselves ... 

they were more in the position of joint-venturers"75. The question at 

issue concerned the claims; were they partnership property? 

In the judgement of De Villiers C. J., the claims were not partnership 

property and, what is more, His Honour was inclined to the view that the 

relationship betweem the participants was not that of partnership "because 

one of the essentials of a partnership - community of profit and loss - is 

wanting"76. The judgement made no reference to the term "joint 

venture", either in support of or against the proposition advanced by 

counsel. At best, it can be said that the decision neither accepted nor 

rejected the argument that there is a relationship which is not 

partnership but is joint venture; in not refuting the argument of counsel 

it does provide some, albeit little, support for the proposition. 

Connor C. J. in Fell v Goodwill77 went further by accepting that 

participants could enter into a joint venture relationship and that a 

joint venture relationship was not a partnership78 . Throughout his 

judgement, Connor C. J. made it clear that he was dealing with joint 

venture and not with partnership. Unfortunately, the decision did not go 

so far as to define what was meant by the term "joint venture"; nor do 
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the limited facts of the case give any indication as to how joint venture 

is to be distinguished from partnership. 

In Guardian Insurance and Trust Company v Lovemore's Executors79, 

Buchanan J. held that since there was no agreement for profits to be 

shared between the participants "the agreement ... would better be 

described as one for a joint venture than for a partnership". 
80 

Although Bamford81 submits that such would make the participants mere 

joint contractors it is suggested that joint venture is more than a mere 

contract. It is correct that the participants to a joint venture 

relationship are joint contractors but the contract itself, it is 

submitted, gives rise to certain rights and duties which go beyond those 

that arise out of a mere contract. One point to be noted from the 

judgement of Buchanan J. is that the non-sharing of profits is also one of 

the grounds upon which this thesis will seek to distinguish partnership 

from joint venture. 

Mason A. C. J., in W. E. Bourn & Co. v Letchford82, recognised that 

it was often difficult to distinguish joint venture from partnership83 

but went on to say "there is, at any rate in many cases, in my opinion, a 

clear distinction between a joint venture and a partnership"84. The 

distinction Mason A. C. J. drew was that in partnership, the intention was 

"for the two to conduct a business jointly, with power to bind each 

other"85 whereas in joint venture, "[n]either of the parties would have 

authority to go and bind the other in respect of creditors, or anything 

like that"86. It is submitted that on this point Mason A. C. J. 

recognised one of the grounds which will be advanced in this thesis as 

being a distinction between partnership and joint venture - that a 

participant to a joint venture relationship, in the absence of express or 

implied authority, does not have the authority to bind the other 

participants to the relationship. Thus, the question of mutual agency 

raised by the courts in America also raises its head in South Africa. 

Although not a case which provides a great deal of support for the 

proposition that the courts in South Africa recognise joint venture as 

being of a legal relationship distinct from partnership, in Ex parte 

Estate of the late J. C. Niemeyer87, Innes J. P. considered the 
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relationship between participants holding property jointly and held that 

the "properties had been bought as a joint adventure"88. However, Innes 

J. P. then went on to refer to the participants as "partners"89. It is 

difficult to discern from the decision whether Innes J. P. saw joint 

adventure as being synonmous with partnership or distinct from 

partnership. The latter is possibly the correct, view of the decision, 

although it is suggested that it is reached by a rather dubious route. 

In a latter decision, Innes C. J. (as he then was) supported, by 

implication, the view that joint venture was distinct from partnership. 

In Uys v Le Roux90 he held that the relationship between the 

participants was that of partnership but then went on to say "It is not 

always easy to decide whether the parties to an agreement are partners or 

mere joint adventurers or joint contractors. "91. Although obiter 

dictum, it does tend to support the view that in Ex parte Estate of the 

late J. C. Niemeyer92, the reference to joint adventure was a reference 

to a relationship that was not synonomous with that pf partnership and the 

view that there is a relationship, recognised by the courts in South 

Africa and known as joint venture, which is distinguishable from 

partnership. Nevertheless, the decision does not add anything to assist 

in determining the nature of the relationship, or how it is recognised, or 

how it differs from that of partnership. 

This is the problem which Smith J. alluded to in Angehrn and Piel v 

Friedman93 when he said that although the courts in South Africa had 

recognised a distinction between partnership and joint venture94, they 

had not "precisely defined"95 what the distinction was. That having 

been said, Smith J. went on to hold that the relationship between the 

participants was not that of partnership, and, by analogy, was that of 
96 joint venture . 

In Greenhills Producers Pty. Limited (In Liquidation) v 

Benjamin97 Van Der Riet J. held that an arrangement between 

participants, whereby one purchased at its own expense and retained 

absolute ownership of certain sheep and the other provided land upon which 

the sheep were to graze and be maintained on the basis that the profits 
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and losses arising from the grazing business be shared on an agreed basis, 

was that of joint venture 
98. 

Again, in Anderson v Gordik Organisation 
99 

Caney J. recognised 

the existence of joint venture 
100 

, as did Hoexter J. in Sandell v 
101 

Jacobs 

Further support for the proposition that joint venture is a legal 

relationship distinct from partnership can be gleaned from Rv 

Bowen102. Throughout his judgement Fieldsend J. referred to the 

relationship between participants who jointly acquired and operated a 

truck for the carriage of each participant's individual goods, there being 

no profit but each participant contributing to the cost of the enterprise, 

as being that of joint venture. His Honour made it clear that as between 

the participants "at least a separate entity came into existence"103 and 
104 

"that it has some separate existence as against its own members" . 

That separate "entity" was the relationship of joint venture. The 

judgement then went one step further by saying that the "entity" "does not 

fall precisely within the legal principles-of" 
105 

partnership or club. 

Between the two extremes - that the joint venture relationship is 

synonomous with that of partnership and that joint venture is a 

relationship distinct from partnership - lies a third line of argument 

which has been adopted by the courts in South Africa. This line of 

argument holds, that although joint venture may be different or 

distinguishable from partnership, the law applicable to joint venture is 

the law applicable to partnership. In Langermann V Carper 
106 

Solomon 

J. said: - 

"Now whatever may be the appropriate name to apply to such a 
transaction - whether it be called a partnership or a joint venture - 
I am clearly of opinion that the same consideration must apply to the 
dealings of the several parties amongst themselves as would be 

applied in the case of ordinary partnership. " 

In Daitsh v Abelman107 Tebbutt A. J. adopted the same view108 

but it is interesting to note that throughout his judgement His Honour 

stressed that the relationship under consideration was that of joint 

venture, as if seeking to emphasise the distinction between joint venture 

and partnership. Be that as it may, the judgement of Tebbutt A. J. did 
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not, as did that of Solomon J. in Langermann v Carper109, explain what 

the distinction was that between joint venture and partnership. The need 

for such an explanation may not arise if the view of Bamford110 is 

accepted. Bamford is of the view that if the law of partnership applies 

to joint ventures, then no useful purpose would be achieved by seeking to 

determine what distinguishes joint venture from partnership. 

Whatever view may be adopted of the decisions of the courts of South 

Africa to date, it is evident that there is scope for the development of a 

legal relationship which is distinguishable from partnership, viz., joint 

venture. Whether this will follow,.. only time will tell. 

4. THE EUROPEAN ECONOMIC COMMUNITY 

Although there have been no decisions under EEC law which have a 

bearing on the issues under consideration in this chapter, it should be 

noted that in the context of EEC law it has been said that: - 

"A joint venture is generally defined as an enterprise subject to 
joint control by two or more undertakings which are economically 
independent of each other. "111 

It is submitted that such a definition would include the joint 

venture relationship under consideration in this thesis112 and as such, 

in the future, developments in the field of EEC law will need to be kept 

in mind in any consideration of the joint venture relationship, 

particularly in so far as the issues of competition are concerned. 
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CHAPTER XXIV 

DISTINGUISHING JOINT VENTURE AND PARTNERSHIP 

1. INTRODUCTION 

For the courts and the commentators to speak of a joint venture it 

must, by implication, be assumed that a joint venture possesses certain 

characteristics which distinguish it from other legal or commercial 

relationships, such as partnership. This assumption extends to a joint 

venture being a relationship, legal or commercial, which warrants 

attention as a distinct or separate branch of law or commerce. The 

purpose of this chapter is to consider whether or not, as a matter of law, 

a joint venture is a partnership. Neither this chapter nor, for that 

matter this thesis, is concerned about whether or not, as a matter of 

commerce, a joint venture is a partnership. 

In the jurisdictions already referred to in this thesis, the tendency 

would appear to have been to seek to distinguish a joint venture from a 

partnership. To succeed in doing this, it is submitted that it is 

necessary either to identify the distinctive characteristics of a 

partnership and see how they differ from those of a joint venture or, to 

identify the distinctive characteristics of a joint venture and see how 

they differ from those of a partnership. Which ever way the issue is 

approached, it comes down to identifying and considering the distinctive 

characteristics of a partnership, including the definition of a 

partnership contained in the various partnership actsl and thereafter 

seeking to identify the elements of those characteristics which are 

absent, thus enabling the relationship under consideration to be held a 

joint venture rather than a partnership. This was the approach adopted by 

Rowland J. in Mount Isa Mines Limited v Seltrust Mining Corporation Pty. 

Limited2, which was the first decision to openly acknowledge a 

distinction between partnership and joint venture. 

It follows, that if such elements cannot be identified or if one or 

more of such elements can be identified but are absent from the 
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relationship under consideration, what is spoken of as a joint venture 

will be held to be a partnership, with the consequence that the law 

applicable to joint ventures is to be found in the various partnership 

acts and in the principles of common law and the rules of equity in 

relation to partnerships3. If, on the other hand, such elements can be 

identified and they are absent from the relationship under consideration, 

what is spoken of as a joint venture will not be held to be a partnership, 

with the consequence that the law applicable to joint ventures is to be 

found by looking beyond the various partnership acts and the principles of 

common law and the rules of equity in relation to partnerships. 

To this stage in this thesis, emphasis has been placed on the 

proposition that a joint venture can be distinguished from a partnership. 

It is proposed to examine in this chapter the distinction in detail, to 

see whether such a conclusion can be justified and, if such can be 

justified, to identify the arguments that support that justification. In 

addition, if appropriate, the proforma's will be examined to establish 

whether they comply with and fall within the tests which do justify a 

distinction being made between a joint venture and a partnership. 

2. STATUTORY DEFINITION OF PARTNERSHIP 

The various partnership acts all define a partnership as "... the 

relation which subsists between persons carrying on a business in common 
4 

with a view of profit. " 

The statutory definition would appear to comprise of three essential 

elements, each of which must be satisfied before the prima facie case that 

a relationship is a partnership can be made out. These are: - 

1. the existence of a business; 

2. the business must be carried on in common; and 

3. there must be a view of profit. 
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It is proposed to examine each of these essential elements both 

separately and jointly in order to endeavour to determine what meaning the 

courts in England and Australia have given to them so as to assist in the 

examination of the statutory definition of partnership and thereby to 

determine how, if at all, a joint venture differs from a partnership and 

whether the partnership acts apply to joint ventures. To do so is 

somewhat artificial and can be misleading, therefore care must be taken 

when considering these essential elements separately. It is for that 

reason that they must also be considered, as they interlock with each 

other within the statutory definition. The courts have tended to argue 

that the statutory definition must be looked at as a whole, but to do so, 

the courts have still had to interpret the actual words used in the 

statutory definition. 

In undertaking the examination of the statutory definition it should 

be kept in mind that the various partnership acts do provide that, 

notwithstanding the establishment of the existence of the three elements, 

there are certain relationships which are deemed not to constitute a 

partnership. These may be summarised as "... the relation between members 

of any company or association which is": - 

1. registered as a company under companies legislation or any 

other legislation relating to the registration of joint stock 
5 

companies ; 

2. formed or incorporated by or under any Act of Parliament, 

letters patent, or Royal Charter6; 

3. "... a company engaged in working mines within and subject to 

the jurisdiction of the Stannaries ... 
"7; and 

4. a mining company registered under the Mining Companies Act, 
8 

1884 or the Mining Companies (Foreign) Act, 1884. 

The consideration of the statutory definition will also include a 

consideration of a number of the rules set out in the various partnership 

acts that refer to certain relations which, standing alone, do not provide 

prima facie evidence of a partnership relationship. 
9 
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HOW TO TREAT DECISIONS MADE BEFORE THE ENACTMENT OF THE VARIOUS 

PARTNERSHIP ACTS 

One of the areas in which there has been a conflict of views has been 

that of how to treat decisions which were handed down before the enactment 

of the various partnership acts. The argument, which will not be 

considered in detail in this thesis, turns upon whether the various 

partnership acts are codifications of the law prior to enactment or are 

declaratory of the law prior to enactment's. The view that the various 

partnership acts are codifications of the law prior to enactment, 

propounded by Lindley11 and based on the dictum of Lord Herschell in 

Bank of England v Vagliano Brothers12, requires that the partnership 

act and not the decisions prior to the enactment must be taken as the 

reference point for all matters which arise for consideration and upon 

which the partnership act clearly deals. The alternate view is that the 

various partnership acts are declaratory of the law prior to the enactment 

and as such, when seeking to determine the meaning of the statute and 

whether, given certain facts and circumstances, a partnership exists, 

consideration must be given to the decisions of the courts prior to and 

after enactment. In British Homes Assurance Corporation Limited v 

Paterson13 Farwell J., when dealing with the position of principal and 

agent in relation to a partnership, stated: - 

"The plaintiffs relied on the sections of the Partnership Act to 

which I have referred, but that Act is declaratory only. It states 
the law as it affects partners in relation to third persons under 
ordinary conditions and in the absence of special circumstances. " 

The former view has recently received strong support from the Privy 

Council in Cameron v Murdoch14, where the view was expressed that: - 

"The [Western Australian] Act is described in its title as "An Act to 

consolidate and amend the Law of Partnership". The purpose and 

effect of the Act were largely to codify the law of partnership as at 
the date of its passing. Their Lordships use the expression "largely 

to codify" because of the inclusion in the Act of s. 6. That section 
is in the nature of a sweeping-up provision designed to ensure that 

the rules of equity and common law applicable to partnership, which 

were in existence at the time when the Act was passed, should remain 
in force except in so far as they might be inconsistent with the 

express provisions of the Act. It is to be stressed that the rules 
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of equity and common law so preserved are the rules of equity and 
common law relating to partnership, and to partnership only. The 
result of these matters is, in their Lordships' view, that, when a 
question of partnership law arises, it is the express provisions of 
the Act to which regard should first be had, and that it is only 
after such regard has been had that consideration should be given to 
the effect, if any, of the sweeping-up provision in s. 6. " 

Intertwined with the question of how to deal with pre-enactment 

decisions, which it is submitted should be 

partnership acts were declaratory only, is 

application to partnerships of the princip 

of equity. This is covered in the various 

provide that such principles and rules are 

treated as if the various 

the question of the continued 

les of common law and the rules 

partnership acts 
15, 

which 

to continue in force except in 

so far as they are inconsistent with the express provisions of the act. 

Another issue which should be addressed, is the degree to which the 

various partnership acts in 

those in England. It is su 

Australia are substantially 

to the degree that there is 

under consideration in this 

4. A BUSINESS 

Australia differ in material particulars from 

bmitted that the various partnership acts in 

the same as the English legislation16 and, 

any material variation which affects matters 

thesis, such will be pointed out. 

The various partnership acts do not provide an exhaustive definition 

of what is meant by the term "business". The various partnership acts go 

no further than to state that, unless the contrary intention appears, the 

, 
17 

term "... includes every trade, occupation or profession. " 

As the definition of the term "business" is not exhaustive it is 

necessary to look to the common law definitions to determine what meaning 

should be given to the term. 

Jessel M. R. considered the meaning of the term in Smith v 

Anderson18, and said: - 

"Now "business" itself is a word of large and indefinite import. 

have before me the latest edition of Johnson's Dictionary ... and 
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there the first meaning given of it is, "Employment, transaction of 
affairs"; the second, "an affair"; the third, "the subject of 
business, affair, or object which engages the care. " Then there are 
some other meanings, and the sixth is, "something required to be 
transacted. " The seventh is, "something required to be done. " Then 
taking the last edition of the Imperial Dictionary 

... we find it a 
little more definite, but with a remark which is worth reading: 
"Business, employment; that which occupies the time and attention and 
labour of men for the purpose of profit or improvement. " That is to 
say, anything which occupies the time and attention and labour of a 
man for the purpose of profit is business. It is a word of extensive 
use and indefinite significtion. Then, "Business is a particular 
occupation, as agriculture, trade, mechanics, art, or profession, and 
when used in connection with particular employments it admits of the 
plural that is, businesses. " Therefore the Legislature could not 
well have used a larger word. " 

The dictum of Jessel M. R. casts rather a wide net and it is suggested 

that not all of the definitions of the term "business" are those which 

fall within the ambit of the various partnership acts. As Lindley L. J. 

said in Rolls v Miller 
19 

:- 

"... the word "business" ... means almost anything which is an 
occupation, as distinguished from a pleasure - anything which is an 
occupation or duty which requires attention is a business... " 

Therefore, it is submitted, it is possible to commence an analysis of 

the term "business" by stating that it does not include an enterprise or 

activity undertaken for pleasure20; there must be something more. 

It is submitted that the term connotes an activity undertaken for the 

sake of gain. As Lord Coleridge C. J. said in Rv Robson21, when 

considering whether an association formed with the aim of "... the 

extension of the Kingdom of the Lord Jesus Christ among young men and the 

development of their spiritual life and mental powers ... 
" was a 

partnership: - 

"A number of definitions given by writers from all parts of the world 
are appended to the passage [Lindley on Partnership], and in all of 
them the idea involved appears to be that of joint operation for the 

sake of gain. The association in the present case is not a 
copartnership in any sense of the word into which the notion of 
co-operation for the purpose of gain enters. " 

Similarly, in Wise v Perpetual Trustee Company Limited22, Lord 

Lindley said when distinguishing a club from a partnership: - 
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"Clubs are associations of a peculiar nature ... They are not 
partnerships; they are not association for gain; 

However, it would appear that the gain must be more than merely the 

realising of an asset at a price in excess of that for which the asset was 

acquired. Lord President in Glasgow Heritable Trust Limited v The 

Commissioners of Inland Revenue23 held that: - 

"Property-owning is not a trade. Mere realisation of capital assets 
is not trade. " 

This dictum can be supported by the view expressed by the Lord 

President in The Commissioners of Inland Revenue v Livingston24. The 

case involved the purchase of a cargo-vessel by a group of businessmen of 

various occupations. The vessel was converted into a steam-drifter. The 

aim of the activity was to purchase the cargo-vessel, convert it into a 

steam-drifter and then to sell the steam-drifter at the best price 

obtainable and, hopefully, at a profit. The Lord President said: - 

"The profit made by the venture arose, not from the mere appreciation 
of the capital value of an isolated purchase for resale, but from the 
expenditure on the subject purchased of money laid out upon it for 
the purpose of making it marketable at a profit. This seems to me of 
the very essence of trade. "25 

The distinction between gain from the realisation of an asset and 

gain from the undertaking of an activity (a business) was discussed by the 

Lord Justice-Clerk in the income tax case of Californian Copper Syndicate 

Limited and Reduced v Harris 
26: 

_ 

"... where the owner of an ordinary investment chooses to realise it, 

and obtains a greater price for it than that for which he originally 
acquired it, the enhanced price is not profit in the sense of ... 
[profit from the carrying on of a trade or business) ... But it is 

equally well established that enhanced values obtained from 

realisation or conversion of securities may be assessable, where what 
is done is not merely a realisation or change of investment, but is 

an act done in what is truly the carrying on or carrying out of a 
business. The simplest case is that of a person or association of 

persons buying and selling lands or securities speculatively in order 
to make gain, dealing in such investments as a business, and thereby 

seeking to make profits. 
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What is the line which separates the two classes of cases it may be 
difficult to define, and each case must be considered according to 
its facts, the question to determine being, is the sum of gain that 
has been made a mere enhancement of value by realising a security, or 
is it a gain made by an operation of business in carrying out a 
scheme for profit-making. " 

It has been suggested27, and it is submitted that there is merit in 

the suggestion, that a joint venture formed to undertake the Exploration 

Phase does not undertake an activity which constitutes a business, as the 

activity undertaken is to obtain a capital asset which is capable of being 

exploited. The element of gain is said to be missing. 

Another connotation that emerges from the use of the term "business", 

is that of commerciality. An illustration of this is to be found in the 

consideration of the meaning of the term "business" made by Rowlatt J. in 

Commissioners of Inland Revenue v Marine Steam Turbine Company 

Limited28: - 

"... the word 'business' is 
... a word which has two virtually 

distinct meanings. It may mean any particular matter or affair of 
serious importance. This meaning of the word may be illustrated by a 
few examples. When a private person goes to consult professionally 
his banker or his solicitor it may properly be said that he goes to 
see him on business. In the same way any serious matter affecting 
the resources of a trust, a school, a church or a charity may be 

spoken of as business relating to the particular institution, and a 
person dealing with any matter of that kind is dealing with a matter 
of business ... 

The word "business", however, is also used in another and a very 
different sense, as meaning an active occupation or profession 
continuously carried on 

In In re Wilkinson29 Roche J. held: - 

"... my present view is 
... that a solicitor's practice, at any rate 

in London, is a pursuit upon lines sufficiently commercial to bring 
it within the term "business" as distinguished from an occupation 
such as that of a school-master which is not organised and conducted 

upon commercial lines. " 

Dixon C. J. made a like observation in Re Taylor & Son Pty. Limited 

(In Liquidation) 
30 

when discussing provisions of the Bankruptcy Act 

then in force in Australia: - 
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"I do not doubt that 'in the ordinary course of business' refers to 
'business' as a general conception and is not restricted to the 
conduct of any particular business such as the business carried on in 
a shop or merchant's office or the like, but is referring to the 
transaction of business as a known and recognised activity pursued by 
anybody engaged in an attempt to win or earn or 'make' money or a 
living in a systematic or regular way. " 

In the Scottish case of Lord Advocate v Glasgow Corporation31 

Lord Sorn, when dealing the Finance Act 1946, also looked at the 

commercial aspect: - 

"The original Act [1940] envisages only persons carrying on 
commercial enterprises. When it refers to persons carrying on a 
business ... 

it is clearly business in a commercial sense that is 

meant. The word has a commercial flavour and I think it has the same 
flavour in the context of the 1946 Act. It was argued that we should 
interpret the word "business" as covering all kinds of activity and 
read the words ... to mean that everything was done for business 

purposes which was not done for the person's private enjoyment; but 
that is not what the section says and I cannot read that out of it. 
No doubt it is quite legitimate colloquially to say of any person who 
is doing his duty that he is doing what it is his business to do. 
But I do not think the word is used in that sense. It seems to me 
that the phrase we have to interpret connotes that there is a person 
of whom it can be properly said that he is carrying on a business. 
The section confines tax liability to things done by a person for the 

purpose of his business and I think that connotes the carrying on of 
a business by a person in the ordinary commercial sense. " 

The connotation of commerciality is also to be gleaned from the 

judgement of Lawrence J. in Wernher v Inland Revenue Commissioners 
32 

where what was a business was distinguished from what was pleasure or 

recreation on the basis of commerciality. The case dealt in part with 

whether the breeding of horses and the racing of them for pleasure was 

part of the business of breeding thoroughbred stock. Lawrence J. said: - 

"There is nothing to show that this was anything but amusement or 

recreation on the part of the appellant, and I think there was 
evidence on which the commissioners could find, as they did find, 

that, while the main business of the stud farm was a commercial 
undertaking, the breeding from the appellant's own mares was not a 

commercial undertaking but was a matter of recreation. " 

To be contrasted with the view that the term connotes commerciality 

is the view of Buckley J. in South-West Suburban Water Company v 

Guardians of the Poor of St. Marylebone33 
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"If I were to define the business carried on I should say that it is 
the business of providing for, maintaining, and training pauper 
children, and that is none the less a business because it is carried 
on, not for profit, but, on the contrary, at a large expense. " 

Further, it is submitted that the term "business" connotes an 

activity that is continuing or is a going concern. In Commissioners of 

Inland Revenue v Marine Steam Turbine Company Limited34 Rowlatt J. 

stated that in his view the term had two distinct meanings. The second 

such meaning was said to be "... an active occupation or profession 

continuously carried on ... " 

In Hope v The Council of the City of Bathurst35 Mason J. adopted 

a meaning of the term that denoted: - 

"... activities undertaken as a commercial enterprise in the nature 
of a going concern, that is, activities engaged in for the purpose of 
profit on a continuous and repetitive basis. " 

It should be pointed out that the submission is that the term 

connotes continuity36. It is not suggested that there must be 

continuity. As was made clear by Phillimore J. in Re Abenheim: Ex parte 

Abenheim37. - 

"It has been suggested to me that "business" does not mean an 
isolated adventure, but that it means the regular trade of people 
even though they may have two or three separate trades. I see no 
reason for construing it this way. I look at ... 

[the Act] ... and 
the general trend of commercial law on this subject, and I come to 
the conclusion that there is no reason for limiting "business" in the 

way suggested ... " 

There are a number of decisions of the courts of Scotland that 

support the proposition that the term "business" can be construed so as to 

cover a once-only activity38. As has been demonstrated earlier in this 

thesis, the courts in Scotland have tended to refer to such activities as 

joint adventures and yet still hold them to be partnerships39. There 

are also a number of Australian and English decisions which would also 

support the proposition that the term "business" can be construed so as to 

cover a once-only activity40. There is also support for this 
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proposition in the various partnership acts when they refer to the 

dissolution of a partnership "... entered into for a single adventure or 
41 

undertaking. " 

Not only does the term "business" connote continuity; the statutory 

definition does likewise. It is submitted that the statutory definition 

does this by the use of the words "carry on" in connection with the term 

"business. " These words would seem to require the continuity of the 

activity or at least the intention to so continue the activity. 

Brett L. J. made a number of observations on the words "carry on" in 

Smith v Anderson 
42. 

- 

"The expression "carrying on" implies a repetition of acts, and 
excludes the case of an association formed for doing one particular 
act which is never to be repeated. That series of acts is to be a 
series of acts which constitute a business. " 

In Ballantyne v Raphael43 Hodges J. expressly endorsed the dictum 

of Brett L. J. in Smith v Anderson44 in holding: - 

"I would go further and say that, as far as I can make out from the 
authorities ... there is no carrying on of business ... and I think 
as put by the Lords Justices in that case, there is not such a series 
of acts contemplated being done by the syndicate as means a carrying 
on of business. The case I refer to is Smith v Anderson. "45 

Gibbs J. adopted a similar approach in Luckins v Highway Motel 

(Carnarvon) Pty. Limited46 when considering a provision of the 

Companies Act 1961-1970 (W. A. ): - 

"The expression "carrying on business" may have different meanings in 

different contexts. It would usually connote, at least, the doing of 
a succession of acts designed to advance some enterprise of the 

company pursued with a view to pecuniary gain. " 

In Hope v The Council of the City of Bathurst47 Mason J. adopted 

the reasoning of Brett L. J. in Smith v Anderson48 and said: - 

"It is the words "carrying on" which imply the repetition of acts 
(Smith v Anderson) and activities which possess something of a 
permanent character. "49 
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The criticism by McPherson50 of the use made of the dictum of Brett 

L. J. in Smith v Anderson51 is acknowledged. It is not disputed that 

Smith v Anderson52 dealt with the expression "carrying on business" in 

a context which did not concern a partnership, but rather a unit 

investment trust and as such the dictum of Brett L. J. does not say 

anything about whether a once-only activity may or may not satisfy the 

first of the three essential elements that must be satisfied before the 

prima facie case that a relationship is a partnership can be made out. To 

this end some doubt must be placed on the dictum of Hodges J. in 

Ballantyne v Raphael53 in so far as it relies on the dictum of Brett 

L. J. in Smith v Anderson54. But that does not mean that the principle 

of the term "business" or the term "carrying on business" connoting 

continuity has no place in considering the statutory definition of 

partnership or that the terms could not be so construed as to cover a 

once-only activity. As McPherson pointed out55, Dawson J. in United 

Dominions Corporation Limited v Brian Pty. Limited56 recognised that 

the terms could be so construed as to cover a once-only activity, 

depending upon its scope, although His Honour did state that the emphasis 

to be placed upon the principle of continuity would not be heavy. 

In In re Griffin; Ex parte The Board of Trade57 Lord Esher M. R. 

expanded upon the principle of continuity espoused by him in Smith v 

Anderson58 when considering the words "carry on": - 

"I think that whether one or two transactions make a business depends 

upon the circumstances of each case. I take the test to be this: if 

an isolated transaction, which if repeated would be a transaction in 

a business, is proved to have been undertaken with the intent that it 

should be the first of several transactions, that is, with the intent 

of carrying on a business, then it is a first transaction in an 
existing business. The business exists from the time of the 

commencement of that transaction with the intent that it should be 

one of a series, ... "59 

It is submitted that notwithstanding that a business may consist of a 

single activity, for there to be a "carrying on" of "a business", in most 

circumstances, the courts will look for a repeat of or, at least, an 

intention to repeat, the transactions undertaken in undertaking the 
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activity. This will not always be the case, as is illustrated by the 

dictum of Lord Parmoor in Cornelius v Phillips60, delivered when 

considering whether a party was carrying on the business of money-lending: - 

"It was contended ... that a single transaction of this character did 

not amount to a carrying on of the money-lending business ... I think 
that it is impossible to accept this contention. In my opinion the 
respondent, in affecting a money-lending transaction with the 
appellant, was, in the ordinary sense, carrying on the money-lending 
business, and it is immaterial whether a single transaction or a 
number of transactions are involved. " 

Nevertheless, the principle of continuity is, it is submitted, one of 

the guides that the courts look to in determining whether the first of the 

three essential elements that must be satisfied before the prima facie 

case that a relationship is a partnership can be made out. 

Many of the connotations that have been mentioned above have been 

brought together and referred to by Laidlaw J. A. in Re Pszon61 when 

considering the term "business": - 

"As used in various statues it involves at least three elements: (1) 

the occupation of time, attention and labour; (2) the incurring of 
liabilities to other persons; and (3) the purpose of a livelihood or 
profit. A person who devotes no time or attention or labour, by 
himself or by servants or employees, to the working or conduct of the 

affairs of an enterprise does not carry on the business of such 
enterprise. He might, for instance, be only financially interested. 

But to carry on business he must give attention, or perform labour, 
for the maintenance or furtherance of the undertaking, and devote 

time to the accomplishment of its objects. He must also be in such 
relation to the public that he may be held liable to others. The 
liabilities must be such as to be referable to the carrying on of the 

enterprise. Obligations assumed in connection with and for the 

purposes only of betterment of property owned by a man do not 

necessarily constitute him a person who carries on business. 

Finally, it is an essential element of carrying on business that the 

purpose of the engagement is for livelihood or profit. If an 

enterprise is not conducted as a means to accomplish that object it 

does not come within the ordinary meaning of the term "business". 

At this point it is apposite to mention that if the argument is that 

a joint venture is not a partnership because a joint venture relates to a 

once-only activity whilst a partnership does not, then it is submitted 

such an argument is ill-founded. As has been pointed out earlier in 62 

this thesis, there can be a partnership where there is a once-only 

activity in instances where the requirement of continuity is satisfied. 
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Where the once-only activity - albeit involving a multiplicity of 

transactions - is carried on over a number of years, as is the case with 

the majority of joint ventures in the Industry, one could argue that there 

is continuity of a sort. In such circumstances it would be difficult to 

argue that what is undertaken amounts to a series of isolated 

transactions. The totality of the transactions involved might be regarded 

as a "business" notwithstanding that there is a once-only activity. 

Nevertheless, it may be an argument that the courts will consider: it has 

been advanced in America. The argument is that a joint venture is 

usually, but not always, formed to undertake a particular project and as 

such there is a once-only activity comprising a continuity of transactions 

in the undertaking of the project. This is in contrast to a partnership 

which is usually, but not always, formed to carry on a particular business 

on a more general basis and as such there is greater continuity of 

activities comprising a continuity of transactions. The difference lies 

in the continuity of enterprises or activities rather than the continuity 

of transactions. It is not submitted that this argument is one which, of 

itself, could be used to draw a distinction between a joint venture and a 

partnership63. However, it may be one of the matters which a court 

could take into account in making a determination as to whether a 

particular relationship is a joint venture or a partnership. 

Jackson 
64 

submits that the case law on the first essential element 

to be satisfied before the prima facie case that a relationship is a 

partnership can be made out, is "... not entirely satisfactory". Such 

submission is made on the basis of seeking to reconcile decisions such as 

Mann v D'Arcy65 and Turnbull v Ah Mouy66 with Ballantyne v 

Raphael67. Notwithstanding this view, it is submitted that principles 

such as those of continuity, gain and commerciality, however they interact 

with or overlap one and other, do play a part in assisting courts to 

determine whether the activity being undertaken amounts to a business 

being carried on for the purpose of the various partnership acts. In the 

context of this thesis, the question of whether or not the activity 

undertaken by the participants to a Joint Operating Agreement to undertake 

the Exploration Phase amounts to a business being carried on for the 

purpose of the various partnership acts, is of minor importance. This is 

because the view taken is that the distinction between a joint venture and 
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a partnership does not turn on whether a business is being carried on. On 

balance, it is submitted that most, if not all, joint ventures in the 

Industry, formed to undertake the Exploration Phase, would satisfy the 

first essential element required to be satisfied before the prima facie 

case that a relationship is a partnership can be made out: the activity 

undertaken by the participants to the joint venture - that of exploring 

for and discovering oil and or gas reserves - has, coupled with it, the 

principles of continuity, gain and commerciality and as such does amount 

to the carrying on of a business. 
68 

5. IN COMMON 

The first point to be made about the need for the business to be 

carried on in common is that it is not essential for all of the 

participants in the relationship to be actively engaged in the business; 

be it in the management or direction of the business. The management and 

or direction of the business may be delegated to one or more of the 

participants 
69, 

or even to an employee of the participants 
70 

or, a 

participant may be denied the right to participate in management 
71 

without the aspect of community being impaired, provided that whoever is 

undertaking the management and or direction is undertaking the same on 

behalf of and for the benefit of all the participants in the 

relationship 
72 

. 

What often proves difficult is to determine, from all of the facts 

and circumstances 
73 

, whether the business is being carried on on behalf 

of and for the benefit of those who are said to be participants in the 

relationship. This question appears to draw in a test of agency: is 74 

the business being undertaken by the person as agent for those who are 

said to be participants in the relationship? This test was accepted and 

applied in Lang v James Morrison & Company Ltd. 
75 

by Griffith C. J.: - 

"Now in order to establish there was a partnership it is necessary to 

prove that J. W. McFarland carried on the business of Thomas McFarland 
& Co. on behalf of himself Lang and Keates, in the sense, that he was 
their agent in what he did under the contract with the plaintiffs - 
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not that they would get the benefit, but that he was their agent. " 

In Smith v Anderson76 James L. J. adopted a similar test: - 

"Now, people cannot be said to carry on business when it is utterly 
inconsistent with what they have done and with what they have said, 
and inconsistent with the nature of the whole transaction that they 
should be parties directly or indirectly, either by themselves or 
through any agent for them, to any contract, or be liable for any act 
of misfeasance or neglect of any manager, agent, or servant. " 

In Bullen v Sharp77, Blackburn J. set out the test as follows: - 

"I think that the ratio decidendi [of Cox v Hickman] is, that the 
proposition laid down in Waugh v Carver, viz. that a participation 
in the profits of a business does of btso$f, by operation of law, 
constitute a partnership, is not a correct statement of the law of 
England; but that the true question is, as stated by Lord Cranworth, 
whether the trade is carried on on behalf of the person sought to be 
charged as a partner, the participation in the profits being a most 
important element in determining that question, but not being in 
itself decisive; the test being, in the language of Lord Wensleydale, 
whether it is such a participation of profits as to constitute the 
relation of principal and agent between the person taking the profits 
and those actually carrying on the business. " 

Obviously there must be more than an agency relationship to satisfy 

the need for the business to be carried on in common, for otherwise every 

agent may well be held to be a partner with his principal. What is needed 

is that there be mutuality of rights and obligations between the 

participants on whose behalf and for whose benefit the business in carried 

on. In Smith v Anderson 
78 

James L. J. said: - 

"Persons who have no mutual rights and obligations do not, according 
to my view, constitute an association because they happen to have a 
common interest or several interests in what is divided between them. " 

It is in the ability of a participant to enforce his rights against 

his fellow participants and the legal duty to perform his obligations to 

his fellow participants that the manifestation of mutuality is to be 
7 

found 
9. 

It is submitted that in most circumstances a court will not hold a 

business to be carried on in common; unless one or more of the 

participants has the power to act as the agent of the other participants 

and there is mutuality of rights and obligations between the participants 

on whose 
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behalf the business is carried on. However, such should not be seen as a 

test, but rather as a factor, in the absence of other circumstances, to 

which the courts will look when determining whether a business is being 

carried on in common. As has been pointed out earlier in this thesis, it 

is possible for one person to be the agent of another and yet for them not 

to be partners. On the other hand, it is possible for participants to 

agree that one of them is not to have the authority to bind the others and 

yet for the participants to be partners80. As such, the authority of 

one or more of the participants to act as the agent of the other 

participants will be strong evidence of a business being carried on in 

common, whilst the absence of the authority will not necessarily mean that 

a business is not carried on in common. A court will look at all the 

facts and circumstances. 

Both proformas have clauses which seek to ensure that no one or more 

of the Participants is the agent of the other Participantssl. They, in 

effect, seek to exclude mutuality of rights and obligations as between the 

Participants on whose behalf and for whose benefit the Operations are 

carried on. However, an agreement between participants that no one or 

more of the participants is the agent of the other participants will not 

preclude a court from holding that the relationship between the 

participants is a partnership82. This is because what can be termed 

"mutual agency" is a consequence of partnership, not a necessary 

prerequisite for partnership. In any event, it can be argued that 

notwithstanding the clauses in the proformas, through the Operating 

Committee and the Operator, one Participant can, in effect, bind the other 

Participants. This arises where a resolution is to be passed by a 

majority vote83. A dissenting Participant in such circumstances is 

bound by the action of the other Participants 
84. 

A number of commentators85 have argued that a joint venture can be 

distinguished from a partnership because the participants in a joint 

venture do not carry on business in common. They argue that the 

participants carry on separate businesses. The argument concedes that 

some aspects of the separate businesses are performed in common; it holds 

that that does not amount to carrying on business in common for the 



- 875 - 

purpose of the second of the three essential elements that must be 

satisfied before the prima facie case that a relationship is a partnership 

can be made out. It is said86 that the fact that separate businesses 

are carried on at the one location, rather than a carrying on of business 

in common at that location, is reflected in at least two ways: - 

1. each participant in a joint venture contributes separately to 

the cost of those aspects of the separate business that are performed 

in common; and 

2. each participant in a joint venture takes and disposes 

separately of its individual share of the product87 arising from 

those aspects of the separate businesses that are performed in common. 

It is submitted that this argument is somewhat tenuous 

notwithstanding that the whole rationale of the joint venture agreement 

supports the argument. Nevertheless it is argued that there is some 

support to be found for this argument in the judgement of Dawson J. in 

United Dominions Corporation Limited v Brian Pty. Limited 
88. 

- 

"Perhaps, in this country, the important distinction between a 
partnership and a joint venture is, for practical purposes, the 
distinction between an association of persons who engage in a common 
undertaking for profit and an association of those who do so in order 
to generate a product to be shared among the participants. " 

It is further argued that, although Dawson J. referred to a common 

undertaking, he also appears to acknowledge the importance of separate 

product89. It is submitted that this is exactly what Dawson J. was 

acknowledging. His Honour was not commenting on the issue of carrying on 

business in common; most joint ventures evidence a carrying on of business 

in common. The Participants own the assets in undivided shares as tenants 

in common, they jointly make decisions through the Operating Committee, 

they jointly appoint the Operator, the Operator acts for them jointly and 

not individually, they share the cost, albeit not jointly, of the common 

activity and they share the product, albeit not jointly, of the common 

activity. There is an element of mutuality of rights and obligations 

between the participants on whose behalf the business is carried on, 
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notwithstanding that they do not jointly share the cost or the product of 

the common activity. 

Tied up with the notion of mutuality of rights and obligations of the 

participants, is that of the intention of the participants. As has 

already been pointed out, partnership is a contractual relationship and, 

to determine whether in fact the relationship between participants is a 

partnership the terms of the agreement between the participants and their 

course of conduct as between themselves, will be examined to see if the 

entire arrangements between the participants was intended to give rise to 

a partnership90. In the Western Australian Partnership Act91, 

provision is made directing the court to have regard to the true contract 

and intention of the participants, as it appears from the whole facts of 

the case, in deciding whether the relationship between the participants is 

a partnership92. It is submitted that this section does nothing more 

than declare the position adopted by the courts prior to and since the 

enactment. 

The courts approach to finding the intention of the participants is 

summed up by Sir Montague Smith in Mollwo, March & Co. v The Court of 

Wards 
93 

:- 

"... the whole scope of the agreement, and all its terms, ought to be 

looked at before any presumption of intention can properly be made at 

all. " 

The intention of the participants is of some importance. It is 

possible for participants to carry on business in common with a view to 

profit without the intention of being partners. In such cases the courts 

have held that a partnership does not exist between the participants. An 

example of one such decision is In re Fisher & Sons94 where it was 

held that the executors under a will who carried on the testator's 

business in accordance with the directions given in the will, and incurred 

debts in so doing, were not partners. In the course of his brief 

judgement Phillimore J. said: - 
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"I do not think that these executors are partners within the meaning 
of s. 1 of the Partnership Act, 1890, 

... No doubt they are joint 
debtors and can be individually proceeded against and made bankrupt. 
But they are not partners ... "95 

It is unfortunate that the judgement does no more than state that the 

executors were not partners. The judgement does not reveal the basis upon 

which the decision was made. The question which must be asked is: was 

the decision based upon the fact that the business was being carried on by 

the executors pursuant to their duties as executors and as such, any 

intention to be partners was absent? Perhaps this was so. 

The dictum of Sir Montague Smith in Mollwo, March & Co. v The Court 

of Wards96 illustrates this point well, particularly when it was said: - 

"Their Lordships are of opinion, that by these arrangements the 
parties did not intend to create a partnership, and their true 
relation to each other under the Agreement was that of Creditor and 
Debtors. The Watsons evidently wished to induce the Rajah to 
continue his advances, and for that purpose were willing to give him 
the largest security they could offer; but a parnership was not 
comtemplated, and the Agreement is really founded on the assumption, 
not of community of benefit, but of opposition of interests. " 

Another decision which held that participants were not partners, 

because they never intended to be, was Keith Spicer Ltd. v Mansell7. 
9 

Harman L. J. held: - 

They were preparing to carry on business as a company as soon as they 
could. I think that the learned county court judge was justified in 

saying that they never intended to be partners and that therefore 
they were not partners because they never carried on business as 
such. " 

But what is the situation if the participants deny, either in their 

agreement or otherwise, that their relationship is intended to be a 
98 

partnership? This is what the participants to a joint venture do. 

The most apt pronouncement on this question is that of Lord Halsbury L. C. 

in Adam v Newbigging and Townsend 
99. 

- 

"If a partnership in fact exists, a community of interest in the 

adventure being carried on in fact, no concealment of name, no verbal 

equivalent for the ordinary phrases of profit or loss, no indirect 
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expedient for enforcing control over the adventure will prevent the 
substance and reality of the transaction being adjudged to be a 
partnership; 

It is submitted that what the participants consider their 

relationship to be is one of the factors to be considered by the courts in 

determining the intention of the participants, but if other factors 

indicate or say that they are partners, then their stated intention that 

they not be partners will not affect the judgement of the court 
100 

However, if the court, after looking at all the facts and circumstances is 

in doubt as to whether the relationship is a partnership then the 

declaration of intent by the participants that their relationship is not a 

partnership will be of some significance 
101. 

In the two proformas there are a number of clauses which, when taken 

together with the denial by the Participants that they are partners, 

amount to circumstances which a court would take into consideration as 

supporting the denial. These include: - 

1. the sharing, albeit not jointly, of cost and product rather 

than the sharing of profit 
102; 

2. the denial of mutual agency103. This denial is evident in 

that the Operator is appointed with the sole obligation and right to 

conduct Operations in accordance with budgets fixed by the Operating 

Committee. The Operator is given the power to enter into contracts. 

This power may be controlled by a limit being placed on expenditure. 

It is possible to argue that this limitation, which requires the 

approval of the Participants before the Operator can exceed a given 

limit, has the effect of making the Participants the principal of the 

Operator and, as such, responsible for the actions of the Operator on 

an actual or ostensible authority basis. A Joint Operating Agreement 

rarely allows the Participants the power to enter into contracts at 

all. For example, when the Operator undertakes its task, those 

persons employed by it become the employees of the Operator; they do 

not become the employees of the joint venture or of all the 
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Participants. This does not sit easily with the notion of 

partnership as was pointed out by Mitchell J. in Television 
104 Broadcasters Limited v Ashton Nominees Pty. Limited (No. 1) 

Thus, in this respect the Joint Operating Agreement seeks to deny any 

contractual relationship between an employee of the Operator and a 

Participant, as well as denying mutual agency between the Operator 

and a Participant by providing, in relation to employees and 

contractors, that such appointments shall only be made by the 

Operator. The right of the Participant to bind the other 

Participants to the joint venture is denied 
105; 

3. the provision for sole risk106. This is contrary to the 

fundamental philosophy of a partnership; joint risk, joint gain and 

mutual agency. It allows any one Participant to follow its own view, 

or its own instinct, notwithstanding the views of other 

Participants. This gives a Participant a degree of independence of 

action which is contrary to what a partnership is all about; the 

carrying on of business in common and a common profit; 

4. the resignation or removal of the Operator 
107; 

5. the denial of the power of a Participant to pledge the credit 

of the other Participants 
108; 

6. the Operator's power to settle claims and litigation below 

certain limits without resort to the Participants 
109; 

7. the mechanism for assignment110; 

8. the voting procedure of the Operating Committeelll; 

9. assets are held by the Participants as tenants in common112ý 

10. denial of the notion of partnership property or partnership 

capital 
113; 
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11. denial of joint liability by stating that liability is to be 

several and in accordance with each Participants percentage 

Interest114 

12. the obligation of the Operator to carry adequate insurance to 

cover the Operations 115; 

13. the waiver by each Participant of any right of partition in any 

joint property 
116 

and the right, albeit restricted, of each 

Participant to assign an interest in any joint property 
117; 

14. provision for forfeiture of a Participant's percentage 

Interestlls. In a partnership there is power to expel a partner, 
1 

which dissolves the partnership19 Forfeiture is a contractual 

right rather than a partnership right; and 

15. the accounting procedures are designed to ensure separateness 

of the Participants and the allocation of expenses to the 

Participants 
120. 

They provide for neither gain nor loss by the 

Operator121 nor for profit or loss by the Participants. The 
1 

accounts do not seek to match revenue and expenses22. The 

accounts stress the separateness of the Participants, connecting them 

only through the medium of the Operator. 

It is recognised that many of the clauses mentioned would not, by 

themselves, suffice to prevent a court holding that a joint venture 

relationship was in fact a partnership. However, it is submitted that 

these clauses, taken with the denial of partnership, clearly point to the 

intention of the Participants; that their relationship is not to be that 

of partners. 

In Mount Isa Mines Limited v Seltrust Mining Corporation Pty. 

Limited123 Rowland J., who was called upon to consider the terms of an 

agreement to explore for and produce nickel, held: - 

"This is not a case where one can ignore what the parties have said. 
Clause 2.5 expressly provides that a partnership does not exist. 
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This by itself may not be sufficient to exclude such a possibility 
but if it can be seen from the terms of the arrangement as a whole 
that it is not a partnership then effect will be given to the 
statement of the parties that it is not ... Many of the indicia of 
partnership are missing in particular the ultimate equitable interest 
in the whole of the assets referred to in Canny Gabriel Castle 
Jackson Advertising Pty. Limited v Volume Sales (Finance) Pty. 
Limited (1974) 131 C. L. R. 321. At the end of the day each of the 
parties takes in kind the object of the venture i. e. nickel 
concentrate and there is no express restriction on the way in which 
each deals with that product. 

I make these comments only to indicate that the agreement not only 
states that it is not a partnership but its provisions indicate in 
fact that it is not ... " 

6. VIEW OF PROFIT 

It is primarily this, the third of the three essential elements that 

must be satisfied before the prima facie case that a relationship is a 

partnership can be made out, which distinguishes such associations as 

clubs and societies from partnership. Such associations are not carried 

on with the object of mutual financial gain of their members. There is no 

contemplation of profit arising from the association. It is acknowledged 

that many of such associations do make profits, but such profits are made 

by activities which are collateral to the main purpose of the 

association. Furthermore, the profits are not such that a member of the 

association can seek the distribution thereof among all members and no 

member as such becomes liable to pay to the funds of the association or to 

anyone else any money beyond the subscriptions required by the rules of 
124 

association to be paid so long as the person is a member24 

There has been debate as to whether there must be a sharing of 

profits for there to be a partnership or whether the sharing of profits is 

something which is incidental to a partnership125. The former view has 

been referred to as the implied fourth essential element that must be 

satisfied before a prima facie case that a relationship is a partnership 

can be made out, that is, that there need not only be a "view of profit" 

but also the participants must have in contemplation the division amongst 

themselves of that profit in some way126. The latter view would suggest 

that if there is a carrying on of business in common and the first two of 
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the three essential elements have been satisfied, the fact that the 

participants agree that the profits arising from the business are to be 

applied to some charity does not make the participants any the less 

partners. In other words, it is not necessary that the profit which 

arises from the carrying on of the business in common must be disposed of 

to the common benefit of the participants. This view does not sit well 

with dictum such as that of Bacon V. C. in In re Royal Victoria Palace 

Theatre Syndicate 
l27. 

- 

It ... I mean the essence of a partnership contract, that every member 
of it is to bear his share of the burden, and to have his share of 
the profits. " 

It is submitted that many of the cases said to support the latter 

view are not inconsistent with the former view. What is incorrect, it is 

submitted, is the way in which those cases have been treated by those 

proposing the latter view. Where the participants agree that the profits 

arising from the business will go to some charity, it does not remove the 

fact that the participants had the right to receive those profits for 

their own benefit128. All that has occured is that the participants 

have assigned that right in favour of the charity so long as the charity 

exists, whereafter it will revert to the participants. This does not 

remove the suggested requirement that, for there to be a partnership 

within the statutory definition of the term, there must be a sharing of 

the profit arising from the business that is carried on in common. 

In Pooley v Driver129 Jessel M. R. made it clear that one of the 

criteria he relied upon in determining the existence of a partnership, was 

the sharing of profit: - 

"If the partnership is established as a fact, then the liability is a 
mere incident flowing from the establishment of the fact. But it is 

a contract of some kind undoubtedly -a contract, like other 
contracts, involving the mutual consent of the parties; and it is 

undoubtedly a contract for carrying on of a commercial business - 
that is, a business bringing profit, and dividing the profit in some 
shape or other between the partners. That certainly partnership is. 

... There could not be a partnership without there was a commercial 
business to be carried on with a view to profit and for division of 
profits ... 

" 
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A similar approach is found in the dictum of Brett L. J. in Smith v 
130 

Anderson 

"Where it is a joint stock company, or a corporatioin, or a quasi 
corporation, and the individuals are merely shareholders, then the 
gain which is acquired by the business is a gain of the company, and 
not a gain by the individual shareholders. But where it is an 
ordinary partnership, or where it is an association which, not being 
a joint stock company or a corporation, is more like to a 
partnership, there the gain will be not by the whole body as distinct 
from the individuals, but by the individual partners. " 

Although the dictum cited immediately above supports the former view, 

it is noted that it arose before the enactment of the various partnership 

acts. It would assist those proposing the former view if there were a 

post enactments decision on the point; unfortunately, there is none 

directly on the point131 Commentators132 who hold that there must be 

a sharing of profit for there to be a partnership, have had to rely on a 

number of arguments, the most convincing of which is to examine the 

various partnership acts and to point out that those acts point towards 
133 

the need for a sharing of profit 

In addition they argue that the various partnership acts have not 

altered the position arrived at by the pre-enactment decisions as the 

various partnership acts are merely declarations of the law prior to the 

enactment of the various partnership acts134. This may be so but it 

cannot be ruled out that a court may not resort to pre-enactment decisions 

to fill what may be a gap in the statutory definition of partnership, 

arguing, in so doing, that the leaving of the gap was intentional as the 

various partnership acts were being enacted, not to declare what the law 

was but to amend the law position as it was. 

There have also been a number of decisions in which the courts have 

held there to be a partnership even though there was no joint view of 

profit, or, for that matter any sharing of profit135 This approach 

would hold that joint view of profit is not necessary under the various 

partnership acts. What a number of these decisions do suggest is that 

there must be in contemplation a community or mutuality of profit, 
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rather than a joint view of profit136 After all, the various 

partnership acts do not specifically require that there must be a joint 

view of profit. On the other hand, a number of pre-enactment decisions 

would indicate that there must be a joint view of profit for there to be a 

partnership 
137 

Having submitted that there is some uncertainty as to whether there 

must be a sharing of profit and or whether there must be a joint view of 

profit for there to be a partnership, the question of what is meant by the 

term "profit" needs to be addressed. The various partnership acts do not 

define the term and as such it is necessary to look to the general law to 
138 

see how the term "profit" has been defined. 

The most often cited discussion on what the term "profit" means, is 

that of Fletcher Moulton L. J. in In re the Spanish Prospecting Company 

Limited 
139 

"The word "profits" has in my opinion a well-defined legal meaning, 
and this meaning coincides with the fundamental conception of profits 
in general parlance, although in mercantile phraseology the word may 
at times bear meanings indicated by the special context which deviate 
in some respects from this fundamental signification. "Profits" 
implies a comparison between the state of a business at two specific 
dates usually separated by an interval of a year. The fundamental 

meaning is the amount of gain made by the business during the year. 
This can only be ascertained by comparison of assets of the business 

at the two dates. 

For practical purposes these assets in calculating profits must be 

valued and not merely enumerated. An enumeration might be of little 

value. Even if the assets were identical at the two periods it would 
by no means follow that there had been neither gain nor loss, because 

the market value - the value in exchange - of these assets might have 

altered greatly in the meantime. A stock of fashionable goods is 

worth much more than the same stock when the fashion has changed. 
And to a lesser degree but no less certainly the same considerations 
must apply to buildings, plant, and other fixed assets used in the 
business, because one form of business risk against which business 

gains must protect the trader is the varying value of the fixed 

assets used in the business. A depreciation in value, whether from 

physical or commercial causes, which affects their realisable value 
is in truth a business loss. 

We start therefore with this fundamental definition of profits, 

namely, if the total assets of the business at the two dates be 

compared, the increase which they shew at the later date as compared 
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with the earlier date (due allowance of course being made for any 
capital introduced into or taken out of the business in the meantime) 
represents in strictness the profits of the business during the 
period in question. 

But the periodical ascertainment of profits in a business is an 
operation of such practical importance as to be essential to the safe 
conduct of the business itself. To follow out the strict 
consequences of the legal conception in making out the accounts of 
the year would often be difficult in practice. Hence the strict 
meaning of the word "profits" is rarely observed in drawing up the 

accounts of firms or companies. These are domestic documents 
designed for practical guidance of those interested, and so long as 
the principle on which they are drawn up is clear their value is 

diminished little if at all by certain departures from this strict 
definition which lessen greatly the difficulty of making them out. 
Hence certain assumptions have become customary in drawing up 
balance-sheets and profit and loss accounts that it may almost be 

said to require special circumstances to induce parties to depart 

from them. For instance, it is usual to exclude gains and losses 

arising from causes not directly connected with the business of the 

company, such, for instance, as a rise in the market value of land 

occupied by the company. The value assigned to trade buildings and 

plant is usually fixed according to an arbitrary rule by which they 

are originally taken at their actual cost and are assumed to have 

depreciated by a certain percentage each year, though it cannot be 

pretended that any such calculation necessarily gives their true 

value either in use or in exchange. These, however, are merely 

variations of practice by individuals. They rest on no settled 

principle. They mainly arise from the sound business view that it is 

better to underrate than to overrate your profits, since it is 

impossible for you to see all the risks to which a business may in 

future be exposed. For instance, there are many sound business men 

who would feel bound to take account of the depreciation in value of 

business premises (or in the value of plant specially designed for 

the production of a particular article) although they would not take 

account of appreciation in the same arising from like causes. 

To render the ascertainment of the profits of a business of practcial 

use it is evident that the assets, of whatever nature they may be, 

must be represented by their money value. But as a rule these assets 

exist in the shape of things or rights and not in the shape of 

money. The debt owed to the company may be good, bad, or doubtful. 

The figure inserted to represent stock in trade must be arrived at by 

a valuation of the actual articles. Property, of whatever nature it 

be, acquired in the course of the business has a value varying with 

the condition of the market. It will be seen, therefore, that in 

almost every item of the account a question of valuation must come 

in. In the case of a company like that with which we have to deal in 

the present case this process of valuation is often exceedingly 

difficult, because the property to be valued may be such that there 

is no market quotations and no contemporaneous sales or purchases to 

afford a guide to its value. It is not to be wondered at, therefore, 

that in many cases companies that are managed in a conservative 

manner avoid the difficulty thus presented and content themselves by 
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referring to assets of a speculative type without attempting to affix 
any specific value to them. But this does not in any way prevent the 
necessity of regarding them as forming a part of the assets of the 
company which must be included in the calculation by which de facto 
profits are arrived at. Profits may exist in kind as well as in 
cash. For instance, if a business is so far as assets and 
liabilities are concerned in the same position that it was in the 
year before with the exception that it has contrived during the year 
to acquire some property, say mining rights, which it had not 
previously possessed, it follows that those mining rights represent 
the profits of the year, and this whether or not they are 
specifically valued in the annual accounts. 

... Whether of much or little value these departures were 
unquestionably profits in kind made by the company in its business 
during the time it was carrying on that business, and when turned 
into money by realisation the sum so realised stood in precisely the 
same position as the assets which it represented ... " 

One of the most interesting aspects of the judgement is that it holds 

that the receipt of items in kind can amount to profit. This is 

considered below. 

Another interesting aspect of the judgement is the recognition that 

the meaning of the term "profit" varies140 with the context in which it 

is used or with the meaning given to it by the agreement of the 

participants. Thus the participants may choose to treat as profit 

something which in normal circumstances would not be treated as profit. 

Such treatment may only be binding upon the participants inter se, but 

nevertheless it will be profit for that purpose141. 

It was recognised by Farwell J. in Bond v Barrow Haematite Steel 

Company142 that there is no single definition of the term "profit" 

which will fit all situations. 

The opening paragraph of the dictum of Fletcher Moulton L. J., cited 

immediately above, was seen by Gibbs C. J. in F. C. T. v Slater Holdings 

Limited143 as being "... a starting point ... 
" in determining what 

"profits" were. His Honour also expressed his agreement with the decision 

of Lane J. in In re Income Tax Acts (No. 2) 
144 in that the dictum of 

Fletcher Moulton L. J. "... is not of universal application, and that each 
145 

case must depend on its own circumstances"_ Thus, it was by 
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implication accepted that the dictum of Fletcher Moulton L. J. was not 

necessarily applicable in terms of the statutory definition of the term 

"partnership". It was, however, a starting point. Gibbs C. J. had earlier 

described "profits" as "... in its ordinary sense, often means the excess 

of returns over the outlay of capital ... 11 
146 

It may be said that, in 

the situation under consideration by Gibbs C. J., the profit referred to 

gains made from carrying on, or incidental to, business and as such would 

cover, what for income tax purposes are referred to as, capital profits as 
147 

well as revenue profits 

In Russell v Town and Country Bank Limmited148 Lord Herschell 

considered the meaning of the term "profit" as contained in an income tax 

statute: - 

"The profit of a trade or business is the surplus by which the 

receipts from the trade or business exceed the expenditure necessary 
for the purpose of earning those receipts. That seems to me to be 

the meaning of the word "profits" in relation to any trade or 
business. " 

Ferguson J. in Brandt v W. G. Tatham Pty. Limited149 discussed the 

meaning of the term "profit" and also considered whether the term referred 

to "net profit" or "gross profit": - 

"Indeed, in my view net profits is the only true profit. The term 

'gross profit' is a manufactured term which does not mean profit at 

all, but merely money received, part of which may or may not be a 

profit. Indeed, the term may be applied to receipts in transactions 

which show a loss. In ordinary parlance profit means financial gain, 

that is to say money received over and above the money expended. In 

the Oxford Dictionary the following meanings are given: 'pecuniary 

gain in any transaction; the amount by which value acquired exceeds 

value expended; the excess of returns over outlay of capital'. " 

It was noted above that the consideration of the term "profit" by 

Fletcher Moulton L. J. in In re The Spanish Prospecting Company 

Limited150 indicated that the receipt of items in kind can amount to 

profit. The question that must be considered is, whether providing for 

each participant to take production in specie, as is the case with joint 

ventures in the Industry, could nevertheless result in the participants 

being held to be carrying on business with a view of profit in the context 
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of statutory definition of partnership: that is, whether the taking of 

production in specie by the participants satisfies the requirement that 

there has been a view of profit or in contemplation a community or 

mutuality of profit. Coupled with this, there is the question of whether 

the participants, having taken their share of production in specie, and 
having disposed of their individual shares of production and thereby 

realising a gain, may be held to satisfy the third of the three essential 

elements that must be satisfied before a prima facie case that the 

relationship is a partnership can be made out. 

There are no decisions of the courts of Bngland or Australia directly 

on this point. Most decisions would indicate that the taking of 

production in specie is not the same as the receipt of profit. Certainly 

that is the view taken by a number of commentators151 There is also 

the argument that, as the various partnership acts provide for profit to 

mean the net gain resulting after the payment of all outgoings, the taking 
152 

of production cannot be profit 

The courts of America have, in some cases, indicated that the taking 

of production in specie may amount to the receipt of profit by a 

participant. Before looking at these decisions it may be helpful to see 

if it is possible to determine why the notion of taking production in 

specie arose. It certainly was not just to seek to avoid a joint venture 
153 

being held to be a partnership, 

It would appear that the origin of the taking of production in specie 

is tied up with the nature of the Industry. Each oil company wished to 

protect what, to it, was a valuable right; production. This protection 

was built into the Joint Operating Agreements by guaranteeing each 

participant the right to take its share of production in specie. Barrels 

of oil were valuable as a modem of exchange, particularly so to small 

independent oil companies, which could only be protected in cash terms if 

production was received, rather than the proceeds of the sale of 

production. The market for production was seen to be controlled by the 

major oil companies and thereby the price paid was seen to be likewise 

controlled; they controlled the refineries. As a modem of exchange the 

value received by the small independent oil companies, may have been 
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greater in real terms than if payment was received. 
154 

The maintaining of the desire to take production in specie is, in 

part, tied up with the anti-trust regime and, in part, tied up with the 

taxation regime in America. Under the taxation regime it is possible for 

a joint venture to be classified, for taxation purposes, as a partnership 

and taxed accordingly, or as an association and taxed as a 

corporation155. In the main, the intention of the participants has been 

to have the joint venture classified as a partnership for taxation 

purposes, and taxed accordingly. 

In order to classify a joint venture as an association and as such 

taxable as a corporation, it is suggested that it is necessary that the 

object of the joint venture be, inter alia, one of joint profit156 A 

joint profit does not arise unless there is a joint sale of product. The 

Internal Revenue Service Ruling makes it clear that profit does not arise 

from extraction or processing of product, but rather, arises from the sale 

of product. Therefore, where there is a joint venture which limits its 

object to the development and extraction and or processing of product at 

the joint cost and expense of the participants, so that each participant 

takes its share of the product in specie, or the produce is sold for the 

account of each participant severally and individually, even if sold by 

the operator of the joint venture 
157, 

then there is not joint profit and 

the joint venture would not qualify to be taxed as a corporation. 

It is also possible under the American taxation regime for a joint 

venture to elect to be excluded from the taxation provisions relating to 

partnerships158. This can occur provided, inter alia, the joint venture 

exists for the joint production, extraction or use of production. It 

cannot occur if the joint venture exists for the purpose of selling 

services or property, produced or extracted. 

How then have the American courts dealt with the argument that the 

provision for the distribution of production to each participant in specie 

does not amount to the participants carrying on business with a view of 

joint profit and, as such, a partnership does not arise for American 

taxation purposes? 
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In Madison Gas and Electric Company v Commissioner of Internal 

Revenue159 the facts involved a number of participants which owned a 

nuclear power plant as tenants in common. The electricity produced by or 

as a result of the plant was distributed to the participants in accordance 

with their individual percentage holding in the plant. At no time was 

there cash produced by or as a result of the plant. All production went 

to the participants in specie. Each participant sold or used its share of 

production as it saw fit. At no time was the production offered for sale 

by the participants collectively. Each participant paid its portion of 

all expenditure for the operation, maintenance and repair of the plant 

corresponding to its share of ownership of the plant. The issue before 

the court was whether the joint venture was a partnership for American 

taxation purposes: Did the taking of production in specie give rise to 

"profit"? 

Cummings J. held that there was profit160. The case law did not 

distinguish between the division of cash profits and the division of 
16 

- "in-kind profits"1 Cummings J. went on to say 
162 

Moreover, whilst distribution of profits in-kind may be an uncommon 
business arrangement, recognition of such arrangements as tax 
partnerships is not novel. " 

Cummings J. then referred to the cases of Bentex Oil Corporation v 

Commissioner of Internal Revenue 
163, 

Luckey v Commissioner of Internal 

Revenue164 and Bryant v Commissioner of Internal Revenue 
165 

According to Cummings J. the profit arose when a participant received 

its share of product and then sold it to consumers at a price in excess of 

the cost to the participant of producing and receiving the electricity. 

The difference between the market value of the electricity received and 

sold by the participant and the participant's cost of production was 

profit. The fact that there was no joint profit did not mean there was no 

tax partnership. Furthermore, the fact that the profit was not realised 

in cash until after the electricity had been channelled through the 
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participant, did not negate the joint profit motive of the participants; 

nor did it make the venture between the participants a mere 

expense-sharing arrangements. 
166 

The decision raises a number of interesting issues. Intention by the 

participants to profit individually from the activity undertaken would 

appear to be the criterion applied by the court, rather than whether on 

actual profit made or the intention of the participants to jointly profit 
from the activity undertaken. The situation where the participants take 

production in specie and separately sell the same, with one participant 

profiting from its sale and another loos qg from its sale, was not 

considered; nor was the question of when a participant takes production in 

specie and uses it for its own purposes, such as refining, processing or 

the like. In another word, does profit mean gain, not necessarily 

pecuniary gain but gain capable of valuation in terms of money? 

In Bentex Oil Corporation v Commissioner of Internal Revenue167 

the participants entered into an oral agreement for the exploration and 

operation of an oil and gas lease. The exploration of the lease resulted 

in the production of oil therefrom. The participants would periodically 

orally agree regarding the drilling or deepending of a particular well. 

Each participant sold its share of the production directly to and received 

the proceeds therefor directly from a purchaser, as it saw fit. At no 

time was the production offered for sale by the participants 

collectively. Each participant paid to the operator of the lease its 

portion of all expenditure for the operation and development of the lease 

correspondingly to its share of ownership of the lease. 

Van Fossan J. held that the relationship between the participants was 

that of "a joint venture or partnership within the broad definition of 

that term in section 3797, Internal Revenue Code. "168 Section 

3797(a)(2), Internal Revenue Code, 1939 was re-enacted without change as 

section 7701(a)(2) of Internal Revenue Code, 1954. The term "partnership" 

is defined as including a "joint venture, or other unincorporated 

organization, through or by means of which any business, financial 
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operation, or venture is carried on, and which is not, within the meaning 

of this title, a trust estate or a corporation. " As has been shown 

earlier in this thesis 
169% 

a joint venture, as the term is used by the 

courts in America, would be a partnership as the term is used by the 

courts in England, Scotland and Australia. Nevertheless, the facts of the 

case are such that the agreement between the participants would constitute 

a joint venture for the purpose of this thesis. Unfortunately, for the 

purpose of this thesis, the participants had, at an earlier date, conceded 

that their relationship was a "joint venture or partnership"170 

Notwithstanding that the participants sought to avoid their earlier 

concession, Van Fossan J. held that their relationship was that of joint 

venture or partnership, without any further discussion of the matter. 

In Luckey v Commissioner of Internal Revenue171 the participant, 

Luckey, took a one-tenth share in the development of certain real estate. 

A corporation purchased and developed the real estate. The cost of so 

doing was contributed to by the participant in proporation to his share in 

the development - one tenth. The agreement between the participants and 

the corporation provided, inter alia, that after the corporation had 

acquired the real estate it would sub-divide a certain portion of the real 

estate, determine the value of each lot in the portion and assign to each 

participant lots having a value, as fixed by the corporation, of the 

amount of each participants' contribution. For the purpose under 

discussion, the arrangement in relation to the balance of the real estate 

is not important172. The development took place. The participant 

received seven lots, four of which he subsequently sold at a profit. The 

question before the court was whether the participant had received the 

lots "in a distribution from a joint venture in which he 

173 
participated. " 

Madden J. held that 
174 

"What the participants in this project expected to receive, and did 

receive, for their contributions were developed, saleable lots, at 

cost, and worth more than cost. " 

The participants had engaged in a joint venture which, for tax 

purposes, was a partnership. 
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In Bryant v Commissioner of Internal Revenue 
175 

the participants 
purchased a farm and appointed a person to manage it. The agreement 
between the participants and the manager provided that each participant 

had "the right and privilege of receiving in kind and separately 

disposing of his portion"176 of the production from the farm. The 

agreement did contain a provision for the disposal of the production by 

the manager in the event of a participant not exercising its right with 

the proceeds of disposal being paid to the participant. Each participant 

was to pay its proportion of all expenditure corresponding to its share of 

ownership of the farm. One of the issues before the court was the 

election made by the participants to exclude their relationship from the 

taxation provisions relating to partnership. Nevertheless, the 

participants had filed a partnership tax return in which such an election 

was made. 

Dawson J. held, and the participants did not dispute, that the 

relationship created by the participants was that of partnership177 

The question of the nature of the relationship was not in dispute; it was 

the effect of the election which was. 

Another decision of a court in America, which is of the same nature, 

is that of Johnson v Lion Oil Co. 
178 

. The issue involved the question 

of whether the participants had entered into a joint adventure and, as 

such, a fiduciary relationship. Smith J. held that the fact that the 

participants were party to an oil joint venture whereby expenses were 

shared and production was taken in specie, did not prevent the 

relationship between the participants from being a joint adventure and 

hence a partnership. The relationship was taken to be the carrying on as 

co-owners of a business for profit, and hence a partnership. 

To transpose the rationale of the American decisions into an argument 

that the same will be adopted by courts in England or Australia is most 

dangerous. The decisions of courts of America must be treated with great 

care, but nevertheless should not be ignored. The dicta in United 

Dominions Corporation Limited v Brian Pty. Limited179 is illustrative 
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of a trend, perhaps, towards courts in Australia taking a closer look at 
180 

principles developed in courts in America and elsewhere 

There have been a number of commentators who have taken the view that 

for the purpose under consideration, profit can include the taking of 

production in specie181. These commentators have not been referring to 

the attitude of the courts in England or Australia; they have been 

referring to the attitude of the courts in America. In the main, 

Australian commentators have taken the view that the sharing of production 

in specie does not amount to "the carrying on business in common with a 

view to profit"182. There have been a number of dissenters183 but 

they seem to have been very much in the minority. Ryan184 has expressed 

the view that it is a little surprising that more commentators have not 

dissented. He is of the opinion that the surprising aspect is the 

unqualified confidence of the majority. 

The commentators have, in the majority, placed heavy reliance upon 

three decisions of the courts of England to support their view. The cases 

are Hoare v Dawes185, Coope v Eyre186 and Gibson v Lupton187 
l$$ 

and the facts of these decisions have been set out above. However, 

the dictum of Dawson J. on this point in United Dominions Corporation 

Limited v Brian Pty. Limited189 should not be overlooked, although, 

because of the time at which the decision was handed down, it does not 

form part of the commentators' group of supporting cases. 

Of the three decisions replied upon, Jackson has raised a number of 

questions in relation to two of them190. Jackson is content that Hoare 

v Dawes191 was correctly decided on its facts 
192. 

In relation to Coope v Eyres193 Jackson concludes that the result 

was unfortunate and that there must be some doubt whether it would be 

decided in the same manner today, since the doctrine of undisclosed 

principal in agency law would be applied by a court to the factual 

situation under consideration. 
194 

The plaintiff had argued that, 

although there was no joint sale of goods, each participant was sharing in 

the profit and or loss arising from the venture. Each participant had its 

share of the profit or bore its share of the loss, depending upon either a 
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rise or fall in the value of the goods or a rise or fall in the price for 

which the goods might be sold. Whatever the result to the individual 

participant, each participant was jointly involved in the venture leading 

up to individual gain. This argument was not successful and, some would 

argue, rightly so. 
195 

To support his conclusion that there must be some doubt whether the 

case would be decided in the same manner today since the doctrine of 

undisclosed principal in the law of agency would be applied by a court to 

the factual situation under consideration, Jackson states that if Eyre had 

resolded the goods, each of the other participants would not have been 

able to maintain title to the goods as against a purchaser, but would be 

entitled to a division of the profits made by Eyre on the resale of the 

goods196, Whatever view of this argument one takes, the question must 

be asked as to whether it really matters in the context of the decision. 

There can be a situation where a participant purchases goods for himself 

and another participant without there being a partnership between 

them197. In such a case, were the purchasing participant to dispose of 

the goods to a third party, the same situation would arise. The aggrieved 

participant would not be able to maintain title to the goods as against 

the purchaser but would be entitled to recover, in effect, a division of 

the profit made by the purchasing participant on the resale of the goods. 

Furthermore, even if Coope v Eyre198 were decided on the doctrine of 

undisclosed principal in the law of agency, it does not necessarily follow 

that there would have been or would be a rejection of the notion that 

where there is a joint purchase and sale, there may be a partnership but 

where there is a joint purchase for the purpose of each participant taking 
199 

the produce in specie, there will not be a partnership 

In relation to Gibson v Lupton200 Jackson questions whether the 

participants were correct to concede that the facts did not support the 

argument that the relationship between them amounted to a partnership. 

Jackson is of the view that because there was evidence that the plaintiff 

had instructions to sell the goods if a certain price was obtained - and 

in which case there would have been a joint sale and grounds for holding 
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that the relationship between the participants may have been a partnership 

- there was evidence of an intention by the participants to carry on 
business in common with a view to profit201: that is, the intention of 
the participants was not consistent with the holding of goods severally or 

of enjoying them in specie202. 

Notwithstanding these reservations, Jackson conceded that the earlier 
203 

cases would still appear to be good law. 

It is argued that one of the grounds of distinction between a 

partnership and a joint venture is that in a joint venture there is no 

carrying on of business by the participants with a joint view of profit. 

There may be a carrying on of several businesses, each with a view of 

profit, or a carrying on of a business but not with a joint view of 

profit, or a carrying on of a business but not with a joint view of profit 

to that business. This is because a joint venture is an expense and 

production sharing agreement. It is an agreement persuant to which the 

participants take production in specie, not income from the joint disposal 

of production or selling for joint profit. Unlike in a partnership, the 

participant in a joint venture derives his profit (if any) individually. 

As such no joint profit can arise; there is no joint view of profit204 

This does not prevent the participants taking their share of production 

and selling it to the same purchaser, so long as the sales are separate. 

This may be achieved by one person acting as the agent for each of the 

participants individually and selling the respective participants' share 

of production to the same purchaser. Thus a joint venture may or may not 

be profitable for each participant. The profitability of their 

co-participants' participation in the venture is not the concern of the 

participants, in the legal as opposed to the commercial sense 
205 

Ladbury206 has said: - 

"It is likely that the major difference between the mining joint 

venture and partnership is that in the joint venture the profit or 
gain will be derived by the venturers individually and will not be 
derived for their common or joint benefit. The mining joint venture 
is an expense sharing and production sharing agreement. Although 

each venturer may have the object of individual gain, there is no 
joint profit motive and no joint profit; thus the persons may be 

carrying out their business or undertaking in common but they are not 

carrying it out for joint profit. " 
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This proposition is supported by decisions such as Coope v 
Eyre 

207 
and, in particular by the obiter dicta of Dawson J. in, United 

Dominions Corporation Limited v Brian Pty. Ltd. 
208. 

- 

"Perhaps in this country, the important distinction between a 
partnership and a joint venture is, for practical purposes, the 
distinction between an association of persons who engage in a common 
undertaking for profit and an association of those who do so in order 
to generate a product to be shared among the participants. 
Enterprises of the later kind are common enough in the exploration 
for and exploitation of mineral resources and the feature which is 
most likely to distinguish them from partnership is the sharing of 
product rather than profit. " 

-87 

This suggested distinction between a partnership and a joint venture 

relies on two presumptions: - 

1. that, notwithstanding that participants may carry on business 

in common, there cannot be a partnership unless the participants have 

a view of joint profit; and 

2. that the term "profit" does not include the taking by a 

participant of production in specie and dealing with it and realising 

a gain as a resut of dealing in it. 

Relying upon the argument that where a participant to an activity 

takes the product in specie, there is no partnership, the proformas 

provide that each participant has the right and is obliged to take in 

specie and separately dispose of its own entitlement to production209 

7. RULES FOR DETERMINING THE EXISTENCE OF PARTNERSHIP 

The various partnership acts provide a number of rules which are to 

assist, or provide guidance to, the courts in determining whether the 

relationship before them is a partnership. Each of the rules is, 210 

with one exception, couched in the negative and qualifies the terms of the 

statutory definition. No one of the rules is of itself determinative of 



- 898 - 

whether a partnership does or does not exist. The rules state the weight 
to be given to the facts and circumstances mentioned in the section when 
such facts and circumstances stand alone. The facts and circumstances 
which satisfy one of the rules may, when taken in association with other 
facts and circumstances, be of the utmost importance in determining that a 

partnership does exist. For the purpose of this thesis it is not 

necessary to consider all of the rules. It is proposed to consider only 
those which have a direct bearing on whether a joint venture, as utilised 
in the Industry, is a partnership. This does not mean that in certain 

circumstances the rules which are not considered will not influence a 

consideration of the issue. 

8. CO-OWNERSHIP OF PROPERTY 

The first rule to which regard must be had in determining whether in 

the circumstances a partnership exists between the participants is that, 

whether or not the participants share the profits arising therefrom, the 

co-ownership, be it as joint tenants, tenants in common, holders of common 

property or part ownership, does not of itself create a partnership 
211 

In French v Styring212 the court was called upon to consider the 

relationship between the joint owners of a horse. Cockburn C. J. held: - 

"I think the fair result of the evidence is, that there was no 
partnership between the plaintiff and the defendant in the horse in 

question. They were owners in common, each being entitled to an 
undivided moiety, - part-owners, but not partners in the ordinary 
sense of the term. I incline to agree with the defendant's counsel, 
that, though not partners in the horse, the plaintiff and defendant 

might be partners in the mode of working and managing it for their 

common benefit. They appear to have come to an agreement that the 
horse should be kept and trained by the plaintiff, and entered at 
races to run for the common benefit of the two, that a certain sum 
should be allowed weekly for the horse's keep, and that there should 
be an equal division of the profit and loss between them.. That, I 

think, would constitute a partnership between them in the management 
of the horse. " 

Willes J. 
213 

reached the same conclusion in relation to the 

ownership of the horse but did not agree in relation to the management of 

the horse: - 
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"The effect of the agreement seems to be this, - that the plaintiff 
should keep and train and have the exclusive management of the horse, 
entering it and conveying it to the different races, and doing 
everything necessary to put it in a condition to run, and, in the 
event of the horse winning, paying over to the defendant one half of 
the amount of such winnings. It in truth amounts to no more than a 
contract between two tenants in common, whereby the one agrees, in 
consideration of certain things to be done by the other, to abstain 
from exercising his rights in respect of the chattel held by them in 
common. It is no more a partnership than if two tenants in common of 
a house agree that one of them should have the general management, 
and provide funds for necessary repairs, so as to render the house 
fit for the habitation of a tenant, and that the net rent should be 
divided between them equally. Even if this were to be looked upon as 
a contract of partnership, the p at which the partnership would 
necessarily commence is, that at which the horse is put upon the turf 
in a condition to run for stakes. " 

The courts of Scotland have arrived at a similar position as is 

illustrated by the judgement of Lord Ardwall in Sharpe v Carswell 
214 

"Now, it is quite settled that the fact of persons being co-owners of 
shares in a ship does not make them partners ... 

in short, joint 

owners are not partners, but are separate individuals holding 
definite shares in a common subject, and where there are several of 
them, the subject in which they are all interested is in the ordinary 
case managed by a manager or managing owner, who within certain 
limits is empowered to act for them in the management of the ship, 
but this does not render them either partners or joint adventurers. " 

Thus the co-ownership of property, real or personal, whether or not a 

profit is derived from the property and whether or not any profit is 

shared between the co-owners does not of itself constitute the co-owners 

partners. Furthermore, merely sharing the expenses of management and 

dividing the resultant profit does not constitute co-owners 

partners215. However, if the co-owners use the property for the purpose 

of carrying on a business with a view of profit, then they will be held to 

be partners as regards the activity216. This is a distinction which is 

often difficult to keep sharply defined. On this point, in Jefferys v 

Smith217, where the participants held leases of real property and 

agreed to jointly extract coal therefrom, the Lord Chancellor (Eldon) 

after recognising that each of the participants held the land as tenants 

in common said: - 
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"It appears to me, therefore, upon general principles, without 
reference to the particular circumstances of any case, that where 
persons are concerned in such an interest in land as a mining concern 
is, this Court will appoint a receiver, although they are tenants in 
common of it. "218 

but nevertheless also recognised that the mining of coal was: - 

"... in the nature of a trade; ... and where persons have different 
interests in it, it is to be regarded as a partnership;..., '219 

and, as a result, the leases were held to be partnership property. The 

essence of that decision was confirmed in Fereday V Wightwick220, 

another case dealing with mining leases, where the Master of the Rolls 

(Sir John Leach) held that the leases having been acquired as partnership 

property were partnership property and not the property of the 

acquisitioners as tenants in common outside of the partnership: - 

"The general principle is that all property acquired for the purpose 
of a trading concern, whether it be of a personal or real nature, is 

to be considered as partnership property ... " 

The two cases illustrate the situation where the property was 

acquired by the participants as partners. It was not acquired by the 

participants as individuals and then subsequently used by the participants 

as partners in the course of business. However, there is always the 

danger that where property is held by participants as co-owners and is 

subsequently utilised in the course of a business by the participants that 

the participants will be, prima facie, held to be partners as regards the 

property. This proposition is illustrated by James L. J. in Waterer v 

Waterer 
221. 

- 

"I am of opinion that this case is governed by that class of cases in 

which Lord Eldon said that where property becomes involved in 

partnership dealings it must be regarded as partnership property. It 

seems to me immaterial how it may have been acquired by the surviving 

partners, whether by descent or devise, if in fact it was 

substantially involved in the business. If, instead of Michael 

selling his undivided third part, there had been a partition 
beforehand, and then a purchase by the other partners of his 

allotment, it would have been impossible to say that the freehold so 

bought to carry on the business was not within the authorities. They 

buy it, not as an undivided third only, but in one lump, for one lump 

sum, including the goodwill; therefore it was, in fact, a purchase of 

land and business all together, by the continuing partners jointly, 
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for the purpose of the business. Under those circumstances, I think 
they must be deemed to have irrevocably appropriated each of them his 
share in the land to the partnership purposes. A nursery gardener's business is probably one above all others where men would act as 
these gentlemen appear to have done. They necessarily appropriated 
the soil itself for gardening purposes which could not be carried on 
without it. It is, in fact, in nursery gardening, practically 
impossible to separate the use of the soil for the trees and shrubs, 
from the trees and shrubs themselves, which are part of the freehold, 
and at the same time constitute the substantial stock-in-trade. In 
my judgement, therefore, the land used in the trade is part of the 
partnership property, and therefore personal estate. " 

This principle was adopted by Hall V. C. in Davies v Games222: - 

"... I have come to the conclusion that the one-third share of the 
farm in question was a partnership asset and did not, upon the death 
of Benjamin Davies, become the property of his brother William 
Davies, as the surviving joint tenant under the conveyance made of 
such share to Benjamin and William 

... they (Benjamin and William), 
in my opinion, carried on the business of farmers in partnership. I 
consider that Benjamin and William purchased their nephew's one-third 
share for the partnership business, and that what Lord Eldon said in 
Ripley v Waterworth, and what Vice-Chancellor James said in the 
case of Waterer v Waterer, is applicable to the present case, viz., 
that the one-third share "became involved in partnership dealings, " 
and "must be regarded as partnership". 

Notwithstanding these illustrative cases, the property in respect of 

which the participants may prima facie be held to be partners may not 

necessarily be the property employed by them in the carrying on of the 

business; it may be as regard to some other property that the participants 

are held to be partners. In Meyer v Sharpe223 the goods were in part 

removed and other goods substituted for them. Another way of viewing the 

issue is illustrated by the judgement of the Lord Chancellor (Eldon) in 

Crawehay v Maule 
224. 

- 

"In another view of this question it becomes important accurately to 
know the nature of the business. It seems difficult to establish 
that this is an interest in land, distinct from a partnership in 

trade; a mere interest in land, in which a partition could take 

place; for when persons, having purchased such an interest, 

manufacture and bring to market the produce of the land, as one 
common fund, to be sold for their common benefit, it may be contended 
that they have entered into an agreement, which gives to that 
interest the nature, and subjects it to the doctrine, of a 
partnership in trade. " 

In Davis v Davis225 North J. held: - 
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"It is not the law that partners in business, who are the owners of 
the property by means of which the business is carried on, are 
necessarily partners as regards that property. That conclusion is 
indeed expressly negatived by sub-sect. 1 of sect. 2 of the Act of 
1890, and there are many cases before the Act to the same effect. .. In fact, sub-sect. 1 of sect. 2 of the Act seems to me conclusive, 
unless there is something else in the case, that the two were not 
partners in the land. The land was vested in them as tenants in 
common, ... and if the land became partnership property, the question 
would arise when and how it became so, ... 

... the mere fact that the two houses, which according to the special 
case, were not more fitted than any others for the carrying on of the 
business, were used for it, did not make them involved in the 
partnership dealings in such a way as to become partnership property 
... they used part of the premises, No. 60, for partnership purpose 

... they spent some money in adapting it to their purposes, and that 
money was the joint money of the two brothers. But, in my opinion, 
that is not enough to indicate that there was a partnership in the 
land. If the money which they expended in adapting this additional 
piece of land had been spent in buying it, instead of improving it, 
it is clear that it would not have become partnership property; ... 

" 

It would appear that before co-owned property will be held to be 

partnership property, the property must be employed with the objective of 

producing a return in the shape of profit or of adding to the value of the 

property. This was the view of the Master of the Rolls (Sir John Romilly) 

in Kay v Johnston 
226. 

- 

"... but a partnership means this: that the joint property shall be 

employed for some purposes which shall produce a return in the shape 

of profits, or so as to add to its value; but nothing of that sort 
took place here. It was, in fact, nothing more than a joint 

occupation, under a joint ownership of the property, and, in that 

point of view, the source from which the money laid out by either 

party was obtained is immaterial, 
... 

" 

It is this point which assists to explain two of the decisions of the 

courts of England which have a bearing on joint ventures. The courts of 

England have held that where participants jointly export their individual 

goods for sale as a joint adventure, and divide the profits of the 

transaction in specific shares, there is no partnership as regards the 

separate parcels of goods provided by each participants. However, once 

the goods of each participant are brought into common stock there is a 

partnership between the participants in the sale of the common stock. 
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This can be of importance in a joint venture where a major 

participant agrees to sell the product offtake of a minor participant. 
This is the effect of the judgements in Saville v Robertson 

27 
. Lord 

2 

Kenyon C. J. said: - 

"The facts of the case are shortly these: Several persons, who had 
no general partnership, nor any connection with each other in trade, 
formed an adventure to the East Indies. The outfit of the vessel was 
a joint concern of all the partners; ... But beyond that, I see no 
partnership between the parties till all the parcels of the cargo 
were delivered on board; and that made it a combined adventure 
between all the parties ... each of them was to bring in his share 
only; ... I cannot therefore see how it can be said that these goods, 
which were sold to Pearce only, and on his sole credit and account, 
were sold and delivered on the partnership account. Afterwards, 
indeed these defendants were to gain or lose by the joint cargo; when 
the other goods were brought in, the partnership arose; but each was 
to bring in his own particular stock ... the real contract between 
the buyer and seller was consumated before the joint risk began. "228 

On the other hand, if the goods are purchased by one participant for 

the joint adventure, that is, not as the participant's contribution to the 

joint adventure but rather as all of the participants whole or part 

contribution to the joint adventure, the participants will be partners in 

the purchase. In Gouthwaite v Duckworth229 Lord Ellenborough C. J. 

said: - 

"It comes to the question whether, co-temporary with the purchase of 
the goods, there did not exist a joint interest between these 
defendants. The goods were to be purchased, as Duckworth states in 

his examination, for the adventure: that was the agreement. Then 

what was this adventure? Did it not commence with the purchase of 

these goods for the purpose agreed upon, in the loss and profits of 

which the defendants were to share? The case of Saville v 
Robertson does indeed approach very near this; but the distinction 

between the cases is, that there each party brought his separate 

parcel of goods, which were afterwards to be mixed in the common 

adventure on board the ship, and till that admixture the partnership 
in the goods did not arise. But here the goods in question were 

purchased, in pursuance of the agreement for the adventure, of which 
it had been before settled that Duckworth was to have a moiety. " 

However, to be jointly concerned in the purchase of goods does not 

make the purchasers partners unless they are also jointly concerned in the 

sale of the goods purchased. In Gibson v Lupton230 Tindal C. J. said: - 
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"There is no question in this case as to any partnership, inter se, 
between the Defendants; for the case states expressly that there was 
no general partnership between them; and the further statement, that 
each was to pay for his own moiety of this particular cargo; that the 
freight and charges were paid by the money of each; and that the 
cargo was, on its arrival at Leeds, equally divided between them 
before it was warehoused; sufficiently shew there could be no such 
joint interest, in profit and loss, in this particular transaction, 
as is essential to constitute a partnership ... the contract of sale 
[by the Plaintiff to the Defendants] was separate, and not joint. " 

It is submitted that the decisions under consideration involve the 

issue of the intention of the participants to be partners in relation to 

the property. As Kennedy L. J. sa2d n Assmaiadted Portland Cement 

Manufacturers (1910) Limited v Ashton 
231 

_ 

Co-owners are not partners. There must be, as has been judicially 
pointed out, an assent by the several owners in order to make them 
liable for the acts of a man who may be apparently the managing owner 
or otherwise working the vessel. " 

The decisions also involves the issue of continuity. There must be a 

business being carried on in relation to the property. A once-off 

exercise may not necessarily qualify. An example of this is to be found 

in Collins v Locke232 where the participants acquired mining rights 

with a view to incorporating a company and selling the right to the 

company at a profit. Pending the incorporation of the company the 

participants agreed to share the expenses of working the mining rights 

equally. The work was undertaken with plant jointly owned by the 

participants. Stawell C. J. held that the participants were not partners 

and that "a joint adventure is not necessarily a partnership"233. There 

was no intention on the part of the participants to continue the 

activity. The activity was on a once-off basis whilst waiting the 

incorporation of the company which would acquire the mining rights and 

take over the activity. 

A similar case, save that the property was not worked by the 

participants between acquisition and on sale to the incorporated company, 

with a similar result for similar reasons was that of Williams v 
234 

Robinson 
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These two cases can be contrasted with that of Folks v Woolf235 

where co-lessees of a mining lease formed themselves into what they called 
a syndicate to work the lease. Lowe J. held that the syndicate was a 
partnership. It is submitted that one of the factors relied upon by Lowe 

J. in holding that the syndicate was a partnership was the continuity of 
the activity undertaken by the co-owners. 

Before leaving the issue of co-ownership it should be emphasised that 
it is possible for there to be a partnership notwithstanding that the 

property used in the carrying on of. he bile, or some part of it, is 

the property of only one or some, but not all, of the participants. In 

Fromont v Coupland236 the court held that there was a partnership 

between participants who ran a coach from Bath to London, the plaintiff 

finding the horses for one part of the journey and the defendant for the 

other, with the profits of each participant calculated according to the 

number of miles covered by his horses. 

Similar decisions were arrived at in cases of similar facts, such as 

Russell v Austwick237 and Barton v Hanson238. In each case the 

participants were held to be partners in so far as the journey itself was 

concerned, but not partners in so far as the provision of the horses to 

draw the coach over the section of the total journey that they had 

undertaken to traverse. They were partners in the business but not in the 

property by which the business was conducted. 

A similar result was arrived at in relation to the publication of 

books and periodicals. In Wilson v Whitehead239 the court had to 

consider a situation where one participant printed a magazine on paper 

that he provided at cost, another participant published the magazine and a 

third participant edited it. The profit was to be shared equally. The 

question was whether they were partners in relation to the paper used. 

Parke B. said: - 

"The question is, did the other defendants authorize Whitehead to 

purchase the paper on their account, or on his own? It appears to 

me, on the true construction of the contract, that the latter was the 

case. When the paper was in his possession, he was at liberty to 



-'906 - 

have appropriated it to any other purpose than to the Sporting 
Review. This is very much like the ordinary case of coach 
proprietors, where each horses the coach for one or more stages, and 
each agrees to bring into the concern the work and labour of his 
horses, and none of the others has any interest in them, though all 
share in the profits. "240 

The importance to the participants to a joint venture of the 

co-ownership rule is that there can be co-ownership of assets used in the 

joint venture, such as equipment and the petroleum title, without the 

participants being held to be partners in respect of those assets and at 

the same time without the participants being held to be partners in 

respect of the profits which may arise from the utilisation of the 

co-owned assets. In a joint venture the participants endeavour to conduct 

themselves so that although they may be the co-owners of assets utilised 

in the joint venture they are not co-owners who are partners in the assets 

utilised in the joint venture and in respect of any profits which may 

arise therefrom, that is, partners both as to the assets held in common 

and as to the activity in relation to which the assets are utilised 
241 

Furthermore, the participants endeavour to conduct themselves so that they 

are not co-owners of assets utilised in the joint venture who are partners 

in respect of profits derived from the utilisation of the co-owned assets, 

that is, they are not partners as to the assets held in common nor as to 

the activity in which the assets are utilised. 

9. SHARING OF GROSS RETURNS 

The second rule to which regard must be had in determining whether, 

in the circumstances a partnership exists between the participants is that 

the sharing of gross returns does not, of itself, give rise to a 

partnership. This is so notwithstanding that there is a joint or common 

right or interest in the property from which the returns are derived242. 

The sub-section must be contrasted with the sub-section which 

immediately follows it in each of the various partnership acts if meaning 

is to be given to the term "gross returns". The next sub-section, which 

k 
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will be discussed immediately after this sub-section, refers to the 

sharing of profits. There is, as has already been discussed, no 
definition of the term "profit" in the various partnership acts. 
Similarly there is no definition in the various partnership acts of the 

term "gross returns". Recourse must, therefore, be had to the use of the 

term in its ordinary commercial sense. It is submitted that in this sense 

the term "gross returns" is the actual sum received or receivable in 

relation to a transaction. It does not include a deduction for any cost 

associated with the sum being received or receivable. The deduction of 

such costs from the gross return of a business transaction gives rise to 

the profit of a business transaction 
243. 

In Lyon v KnowleB244 Cockburn C. J. said: - 

"But here there is nothing in common between them except that the 
gross proceeds were shared. Does that make them partners? In order 
to constitute a partnership between two persons there must be a 
participation of profits between them as such, whereas here the 
stipulation was that the defendant should have half the gross profits 
of the theatre in lieu of being paid any sum as rent for the use of 
it. "245 

Compton J. said: - 

"But the authorities clearly shew that two persons merely receiving 
payment out of the gross profits of a business does not make a 
partnership between them, even against the world. "246 

In Associated Portland Cement Manufacturers (1910) 

Ashton 
247 

it was held that where a vessel was worked on 

system" there was no partnership between the master and 

the vessel. The system was explained by Lord Cozens-Ha 

follows: - 

Limited v 

the "thirds 

the proprietors of 

rdy M. R. as 

"It is not disputed that the Myrtle was being worked on the "thirds 

system", and that the master took two-thirds of the gross freights 

and thereout paid the mate and the crew and the cost of the 

provisions and expenses of the voyage. On the other hand the master 
handed over to the owner one-third of the gross freight less port 
dues, the providing the ship and paying for her upkeep. "248 

In Scotland a similar result was arrived at by Lord M'Laren in Clark 

v G. R. & W. Jamieson249 when considering the relationship between 

participants engaged in fishing: - 
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"Each of these two men ... was to receive a share of the gross 
earnings of the boat - not a share of the profits, for that would 
have implied deductions for expenses of management, repairs, stores, 
and perhaps bad debts. But as I read the agreement it is gross 
earnings that are to be divided. Now, the Partnership Act, 1890, 
which to a large extent is an embodiment of principles of the common 
law familiar to lawyers, says, sec. 2: - "In determining whether a 
partnership does or does not exist, regard shall be had to the 
following rules: - (2) The sharing of gross returns does not of itself 
create a partnership, whether the persons sharing such returns have 
or have not a joint or common right or interest in any property from 
which or from the use of which the returns are derived. " The 
provision is different in the case of sharing profits, because the 
statute declares as follows: - "(3) The receipt by a person of a share 
of the profits of a business is prima facie evidence that he is a 
partner in the business, but the receipt of such a share, or of a 
payment contingent on or varying with the profits of a business, does 
not of itself make him a partner in the business. " ... But we have 
nothing to do with sharing profits; and as regards sharing of gross 
returns, with which we have to do, this under the statute is not even 
prima facie evidence of the existence of a partnership. " 

The rule enunciated above applies notwithstanding that the 

participants may share some of the expenses of the activity on a joint 

basis or one participant may provided some of the plant necessary to carry 

out the activity250. This was the case in Lyon v Knowles251 and in 

25 Swinfen Eady L. J. said: - French v Styring2. In Cox v Coulson 
253 

"Nor can the defendant be fixed with liability on the ground of being 

a joint adventurer with Mill. Although the gross takings were 
divided between them, there was not any partnership; each had to 

discharge his own separate liabilities in respect of the venture. 
The travelling expenses, the remuneration of the actors, the cost of 

the applicance had to be borne entirely by Mill. The theatre rent 

and outgoings, the cost of lighting, and the cost of the playbills 

were wholly to be borne by the defendant. One of them might have 

made a profit out of the venture, and the other might have made a 

loss ... The sharing of gross returns does not of itself create a 

partnership ... 11 

The general prososition with a joint venture is that there is no 

sharing of gross profit254, only a taking of production in specie by the 

individual participants. All that is shared, if such be the correct way 

to look at it, is the cost of production. 
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10. RECEIPT OF A SHARE OF PROFIT 

The third rule, to which regard must be had in determining whether in 

the circumstances a partnership exists between the participants is that, 
inter alia, the receipt of a share of the profit of a business is prima 

facie evidence of a partnership255. The rule does provide a number of 
256 

specific instances when it will not apply. For the purpose of this 

thesis it is not proposed to look at the exceptions to the rule; 

consideration will be given solely to the rule itself. 

The definition of the term "profits" has already been addressed in 

this thesis and it is not necessary to consider it again here. However, 

the use of the term "prima facie" is a different matter; there is no doubt 

that the term as used is ambiguous. It is not proposed to discuss this 

ambiguity in the manner that has been undertaken by the 

commentators 
257. 

It is submitted that the best way to approach a 

consideration of the term is to endeavour to understand the decisions 

prior to the enactment of the various partnership acts to ascertain of 

what the legislation was declaratory. 

The position prior to Cox v Hickman258 was that the sharing of 
259 

profits was considered to be conclusive evidence of a partnership . 

Exceptions to the rule did develop, as in the case of sharing gross 

returns260 and receipt of remuneration based on profit261 

In Cox v Hickman262 the House of Lords struck down the existing 

rule of conclusive evidence of partnership and substituted the proposition 

that the sharing of profit from a business, without more, did not of 

itself constitute the participants partners. 

The decision of Lindley L. J. in Badeley V Consolidated Bank263 

considered the new proposition: - 

"Now the first point we have to consider is, what is the point upon 

which we have to make up our mind. What are we to get at? I take it 

that it is quite plain now, ever since Cox v Hickman, that what we 

have to get at is the real agreement between the parties. It is no 

longer right to infer either partnership or agency from the mere fact 
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that one person shares the profits of another. It may be, and 
probably it is true, that if all that is known is that one person 
carries on a business and shares the profits of that business with 
another, prima facie those two are partners, or prima facie the 
person carrying on the business is carrying it on as the agent of the 
person with whom he shares his profits. That may be true, and I 
think it is true even now; but when you have a great deal more to 
consider it appears to me to be a fallacy to say that you are to 
proceed upon the idea that sharing profits prima facie creates a 
partnership or an agency, and that prima facie presumption has to be 
rebutted by something else. I cannot help thinking that Sir Montague 
Smith was quite correct when he dealt with that mode of reasoning in 
the case of Mollwo, March & Co. v The Court of Wards [(1872) L. R. 4 
P. C. 419 at 433. ]. He says this: "It was contended at the Bar, that 
whatever may have been the intention, a participation in the net 
profits of the business was, contemplation of law, such cogent 
evidence of partnership that-a arose sufficient to 
establish, as regards third parties, that relation, unless rebutted 
by other circumstances. It appears to their Lordships that the rule 
of construction involved in this contention is too artificial; for it 
takes one term only of the contract and at once raises a presumption 
upon it. Whereas the whole scope of the agreement, and all its 
terms, ought to be looked at before any presumption of intention can 
properly be made at all. " Now it appears to me, having read the 
judgement of Mr. Justice Stirling with great attention, that he has 
inadvertantly fallen into that erroneous method of reasoning. He has 
laid stress on the fact that Smith and Badeley participated in 

profits and has treated that circumstance as prima facie evidence of 
partnership which had to be rebutted by other evidence, instead of 
taking the whole of the documents and the whole of the evidence and 
drawing such inferences as he thought right from the whole. " 

The dictum of Lindley L. J. was approved in Elkin & Co. Pty. Limited 

v Specialised Television Installations Pty. Limited264 by Walsh J.: - 

"Since the agreement provides for a division of profits, regard must 
be had to r. (III) contained in s. 2 of the Partnership Act, which 
begins by stating, "The receipt by a person of a share of the profits 

of a business is prima facie evidence that he is a partner in the 
business. 

The rule must be applied in the manner in which its operation was 

explained in Badeley v Consolidated Bank, although that case was 
decided before the enactment of the Partnership Act. " 

In Davis v Davis265 North J. considered the application of 

section 2(3) of the Partnership Act, 1890 and said: - 

"Adopting then the rule of law which was laid down before the Act, 

and which seems to me to be precisely what is intended by sect. 2, 

sub-sect. 3, of the Act, the receipt by a person of a share of the 
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profits of a business is prima facie evidence that he is a partner in 
it, and, if the matter stops there, it is evidence upon which the 
Court must act. But, if there are other circumstances to be 
considered, they ought to be considered fairly together; not holding 
that a partnership is proved by the receipt of a share of profits, 
unless it is rebutted by something else; but taking all the 
circumstances together, not attaching undue weight to any of them, 
but drawing an inference from the whole. " 

Thus the decisions hold that the term "prima facie" does not mean 

that if there is a sharing of profits then, unless there is evidence to 

rebut the inference of partnership, the relationship must be one of 

partnership. It is more a case that the sharing of profits is but one of 

the indicia, to be considered in the light of all the circumstances 

surrounding the participants relationship, which points towards the 

relationship being a partnership. The evidence provided by a sharing of 

profit is but evidence which must be corroborated by the other facts and 

circumstances surrounding the participants' relationship before that 
266 

relationship will be held to be a partnership 

A number of judgements have considered the issue of sharing of 

profits as an indicia of a partnership relationship in terms of whether 

the business is carried on by the participants in such a manner as to 

constitute the relationship of principal and agent as between the person 

taking the share of profit and the person actually carrying on the 

business. 

In Bullen v Sharp267 Blackburn J., referring to the judgements of 

Lord Cranworth and Lord Wensleydale in Cox v Hickman268, stated the 

proposition as follows: - 

"I think that the ratio decidendi is, that the proposition laid down 

in Waugh v Carver, [2 H. B1.235], viz. that a participation in the 

profits of a business does not of itself, by operation of law, 

constitute a partnership, is not a correct statement of the law of 

England; but that the true question is, as stated by Lord Cranworth, 

whether the trade is carried on on behalf of the person sought to be 

charged as a partner, the participation in the profits being a most 

important element in determining that question, but not being in 

itself decisive; the test being, in the language of Lord Wensleydale, 

whether it is such a participation of profits as to constitute the 

relation of principal and agent between the person taking the profits 

and those actually carrying on the business. "269 
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The Vice Chancellor, Sir W. Page Wood, said in Re English and Irish 

Church and University Assurance Society (No. 2)270. - 

"It is true there is a sharing of profits; and a sharing of profits 
was formerly thought to be in itself sufficient to convert a person 
into a partner; but since the dicta to that effect, the subject has 
been ably expounded in the late case of Cox v Hickman, in the House 
of Lords, and the doctrine reduced to its proper shape. It is very 
clearly put by several of the learned-Judges, and by each of the 
noble Lords who were present in the House, that it is not the correct 
mode of stating the question of partner or no partner to say that a 
share in the profits constitutes a partnership. A share in the 
profits is one of the results of a partnership; but the question of 
partnership is a branch of the doctxi`ae of agency, so far as 
liability to third persons is concerned. If you employ A. B. to enter 
into a contract on your behalf, you become liable in respect of that 
contract, he being your agent; and it may well be that, in the 
absence of any stipulation to the contrary, you make him your agent 
by taking part of the profits of the adventure; and it is on that 
footing that participation in profits comes to be regarded as a test 
of partner or no partner; but the real test is whether the parties 
who carry on the business are constituted your agents in contracting 
liabilities in respect of it. " 

However, not all judges have expressed the relationship of principal 

and agent to be the cornerstone of the test. In Holme v Hammond27' 

Kelly C. B. said: - 

"In some of those cases the law of principal and agent has been 

referred to as governing the matter in question, but this branch of 

the law has really no bearing upon the case of partnership, except, 
indeed, that whenever a contract of partnership among commercial men 

exists each partner is in point of law the agent for the others and 
for the firm collectively, and they are bound by any contract he may 

enter into within the scope of the partnership with reference to the 

nature of the undertaking, this agency being an incident to the 

contract of co-partnership. " 

The remaining members of the court, Martin B. 
272, 

Bramwell B. 
273, 

and Cleasby B. 
274, 

all adopted the words of O'Brien J. in Shaw v 

Galt 
275 

"The principle to be collected from them appears to be, that a 

partnership, even as to third parties, is not constituted by the mere 

fact of two or more persons participating or being interested in the 

net profits of a business; but that the existence of such partnership 
implies also the existence of such a relation between those persons 
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as that "each of them is a principal and each an agent for the 
others;... " 

The courts of Scotland have also considered the principal/agent view, 

as is demonstrated by the speech of Lord Kinnear in Mess (Laing Brothers 
& Company's Trustee) v Low276: - 

,, If sharing of profits is not enough, then what is further required 
in order to constitute partnership must be something which shews that 
the parties were agents for each other in carrying on business, and 
were entitled to bind each other by contracts for the common benefit, 

Another approach taken by the courts is to look at what rights the 

agreement between the participants gives one participant as against the 

others so as to determine whether the sharing of profits between them 

gives rise to a partnership relationship. This was the approach taken by 

Cotton L. J. in Walker v Hirsch 
277. 

- 

"Very different questions arise when we come to the question which 
exists here, whether the parties are between themselves partners. I 
have used the word "partners", but reallly what we have to consider 
when we are considering questions as between the parties themselves, 
and not as between strangers and one of the parties or all of them, 
is really this: What rights had the contract entered into in fact 

given one of the parties against the other? And that is the whole 
question when the matter arises as between those who are alleged to 
be -I will use now the ambiguous term - "partners". Therefore what 
we really have to consider is this, what on the contract between the 

parties are the rights which the contract has inter se given to one 
against the other. " 

Cotton L. J. also held: - 

"Whether they be said to be partners in the sense of sharing profits, 

or anything else, you must look for the rights which they have as 
between themselves to the fair construction of the contract. "278 

This approach was explained in a different way by Bacon V. C. in 

London Financial Association v Kelk279. - 

"It does not appear to me that either at law or in fact any kind of 

partnership was created. Each of the three parties was entitled 

under the contract to an undivided share in the subject. Each paid 
for that share with individual separate money. The three had, no 
doubt, in a sense, a common interest in the subject, but no one of 

the essential elements of a partnership was found to exist in the 

case, for no one of them could interfere with either of the others in 
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whatever disposition the others might make of their separate shares, 
nor could the death or bankruptcy or transfer or devolution of the 
shares of any one of the parties affect the rights of the others; 
neither of them could object to the introduction of any other person, 
or be liable in respect of any debt or engagement of the others ... Here the only money furnished by the directors was for the purchase 
of the separate share acquired by them, while each of the parties 
dealt only with their own money, and each of them acquired rights and 
interests wholly distinct from those of the the others. " 

Before leaving the issue of the sharing of profits is should be 

pointed out that in Stekel v Ellice280 Megarry J. pointed out that it 

was possible for there to be a partnership notwithstanding that the 

participants were not sharing in the profits of the business carried on. 

It is submitted that such a finding is certainly open to question as there 

is nothing in the statutory definition of partnership which requires the 

profit to be shared. 

11. THE NEED FOR THE SHARING OF LOSS 

In the earlier cases relating to partnership the concept of 

partnership was rather one of sharing profits and losses than one of 

carrying on business with a view to profit. Tindal C. J. in Green v 

Beesley281 said: - 

"And I have always understood the definition of partnership to be a 

mutual participation in profit and loss. " 

That this is no longer the general position can be seen from the 

judgement of McCardie J. in Michael Jeffrey and Company v Bamford 
282. 

- 

"This view, I feel, rests substantially on the hypothesis that 

community or participation in loss is essential to the legal notion 

of partnership. Is this hypothesis well founded? Upon the whole I 

think not. The point is not dealt with in the Partnership Act, 

1980. That Act deals (see s. 2) with the effect of sharing in 

profits as evidence of a partnership status. It has no analogous 

provision as to the sharing in losses. Upon the authorities I form 

the view that a man may be a partner even though he is free from 

responsibility (as between his co-partner and himself) for losses 

incurred. " 

Thus it may be said that the sharing of loss as well as profit may 

give rise to a stronger presumption that the relationship between the 
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participants is that of partnership. But like the sharing of profit the 
sharing of loss coupled with the sharing of profit is not at all 
conclusive. In Walker v Hirsch 283 

Baggallay L. J. said: - 

"I can well understand that in most cases where there is an agreement 
with reference to a particular business and the particular parties 
entering into it that they shall share the profits, and bear the 
losses, in certain proportions, of carrying on the business, with 
nothing to explain or get rid of those words, that would certainly be 
prima facie evidence of an intention to carry on business in 
partnership. But, again, I say it must depend upon the general terms 
of the agreement. " 

12. FIRM AND LEGAL PERSONA 

The various partnership acts provide that a partnership shall be 

known as a firm and the name that the firm carries on business under is to 

be known as the firm name 
284. 

Save for in Scotland285, a partnership is not a "person" or 

separate legal entity distinct from its members. 

In Ex parte Corbett. In re Shand286 James L. J. held: - 

"It was not the lease of the firm, because there is no such thing as 
a firm known to the law. The firm, as cestuis que trustent, might 
have been the beneficial owners of the lease, but the legal estate in 
the lease was vested in three joint tenants, A., B., and C., who 
happened to be in business together, ... " 

In Commissioners for General Purposes of Income Tax for City of 

London v Gibbs287 Viscount Simon L. C. said: - 

"If language is accurately used, a partnership firm does not carry on 
a trade at all. It is the individuals in the firm who carry on the 
trade in partnership. " 

In Harrison v Willis Brothers288 Lord Denning M. R. said: - 

The partnership firm is not an entity for taxing purposes or any 
other purposes. Its name is simply a convenient way of describing 

the persons who constitute the firm. " 
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The position was put by Farwell L. J. in Sadler v Whiteman9 as: - 
28 

"The fallacy is to say that a partner in a firm does not, but the 
firm does, carry on business. In English law a firm as such has no 
existence; partners carry on business both as principals and as 
agents for each other within the scope of the partnership business; 
the firm name is a mere expression not a legal entity... " 

The Scottish position is to be seen in the judgement of the Lord 

President in Mair v Wood 
290. 

- 

"It is fundamental to the Scots law of partnership that the firm is a 
legal persona distinct from th ind i who compose it. This 
rule, which dates from the seve teen e, has been expressly 
preserved by the Partnership Act ... " 

A joint venture does not enjoy legal persona291 

13. SUMMARY 

It is submitted that the relationship created by the typical Joint 

Operating Agreement utilised in the Industry at the Exploration Phase is 

likely to be held to create a relationship of joint venture rather than a 

relationship of a partnership as between the Participants. The courts of 

England and Australia are likely, over a period of time, to give 

recognition to a concept of joint venture which is distinguishable from 

partnership and other relationships. The reasons why the court will hold 

that the typical Joint Operating Agreement creates a joint venture and not 

a partnership are as follows: - 

1. The Participants to a typical Joint Operating Agreement clearly 

intend to create a joint venture relationship and not a partnership 

relationship. The courts should endeavour to give effect to this 

intention, unless there are compelling reasons against doing so; 

2. The Participants agree to hold the specific assets of a joint 

venture as tenants in common in undivided shares. This is in 

contrast to the normal partnership position where the partners 

interest is a chose in action which consists of a right to a 

proportion of the surplus after the realisation of the assets and 

payment of the debts and liabilities of the partnership. No partner 
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holds the specific assets of a partnership. The Participants in a 
typical Joint Operating Agreement intend to hold the assets of the 
joint venture in a way which is fundamentally different from the way 
in which partners hold partnership assets; 

3. The Participants in a typical Joint Operating Agreement 

expressly provide that they are not to bind or pledge the credit of 
one another. In the case of partnership every partner is the agent 
of and has power to pledge the credit of the partnership and his 

other partners for the purpose of the business of the partnership 

and, at least prima facie, the acts of every partner for carrying on 
in the usual way business of the kind carried on by the firm of which 
he is a member, bind the firm and his partners; 

4. The Participants in a typical Joint Operating Agreement do not 

manage or operate the Operations themselves, but instead appoint the 

Operator to do this. Each Participant is bound (as principal) by the 

acts of the Operator (as agent). In this respect, no Participant is 

bound by the acts of another Participant because the other 

Participant does not manage or operate the Operations itself. In the 

case of a partnership, the partners manage or operate the business 

themselves, and thus bind each other; 

5. The Participants in a typical Joint Operating Agreement provide 

that they are to be severally liable (in proportion to their 

respective Interests) for the expenditure of the Operator in respect 

of the Operations. In addition, the usual joint venture practice is 

for each letter and other document from the Operator to third parties 

to warn the third parties that the Participants are respectively 

severally (not jointly) liable in specified proportions. The concept 

of several liability in specified proportions can be contrasted with 

a partnership, the very essence of which is that partners are to be 

jointly and severally liable for debts and losses of the partnership, 

that is, they have unlimited joint and several liability; 

6. The Participants in a typical Joint Operating Agreement agree 

to take product in kind and the joint venture activities stop short 
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of sale. At the Exploration Phase the joint venture activity does 

not go beyond searching for petroleum. Any product arising at this 

phase will be of minimal quantity. However, whatever product does 

arise will be distributed to the Participants (in proportion to their 

respective Interests) for them to deal with separately. Any income 

received is received separately by the Participants, as is any 

profit. Any expenditure made is incurred separately by the 

Participants, as is any loss. Typically, partners in a partnership 

would jointly sell the production and would divide the net proceeds. 

Income received and expenditure incurred is by the partnership. Any 

net profit is received or any net loss is incurred by the partners; 

7. Numerous principles of partnership law are expressly either 

varied or rejected by the Participants in a typical Joint Operating 

Agreement; and 

8. The courts should recognise that the modern large-scale 

petroleum activity differs from other forms of commercial endeavour 

in several important respects, namely: - 

(i) the enormous sums of capital required; 

(ii) a large percentage of this capital is debt capital 

(secured in part by the Interest of the Participant in the 

activity) and not equity capital; 

(iii) the very long-term nature of the activity; 

(iv) it is often a "one-off" relationship between the 

Participants; 

(v) the structure utilised to undertake the activity requires 

great flexibility so as to be sufficiently adaptable to meet 

the factors peculiar to the Industry and to meet the differing 

requirements of the individual Participants; and 
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(vii) each project has its own, often extremely complex, 

technical, financial, taxation, legal, social and political 

considerations. 

For these reasons, it is submitted that the courts of England and 

Australia would be likely to decide that the typical Joint Operating 

Agreement creates a joint venture and not a partnership. In addition, 

there is the practical point that there are now many billions of 

pounds/dollars invested in, or marked for investment in, petroleum 

projects which are underpinned by typical Joint Operating Agreements. If 

one of these agreements were held to create a partnership, the perceived 

resultant consequences for financiers and Participants alike, could well 

have a severely disruptive effect on the Industry. 
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THIS AGREEMENT is made the day of 198 

BETWEEN: - 

1. BRITOIL LIMITED a company incorporated in Scotland, ("Britoil") 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

NOW IT IS HEREBY AGREED as follows: - 

1. DURATION 

This Agreement shall be deemed to have commenced on the date upon which 
the Licence commenced and shall, subject to clause 17, continue for so 
long as the Licence remains in force and until all Joint Property has been 
disposed of and final settlement has been made between the Participants in 

accordance with their respective rights and obligations hereunder. 

2. SCOPE AND UNDERSTANDING 

2.1 Scope 

2.1.1 The scope of this Agreement shall extend to the exploration 
for and the production of Petroleum under the Licence and, without 
prejudice to clause 16, the consideration of the treatment, storage 
and transportation of the same. 

2.1.2 Notwithstanding the foregoing, this Agreement shall not 
extend to any joint financing arrangements or any joint marketing or 
joint sales of Petroleum. 

2.2 Understanding 

This Agreement and the Petroleum Option Deed represent the entire 
understanding of the Participants in relation to the matters dealt with 
herein. 

Notwithstanding any provision to the contrary contained in this Agreement, 
in the event of any conflict between any provision of this Agreement and 
any provision of the Petroleum Option Deed, the provision in the Petroleum 
Option Deed shall prevail. 
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3. INTERESTS OF THE PARTICIPANTS 

Subject as hereinafter provided, the interests in the Licence, all Joint 
Property, all Joint Petroleum and all costs and obligations incurred in 
the conduct of the Joint Operations shall be owned and borne by the 
Participants in proportion to their respective Percentage Interests which 
at the date hereof are as follows: - 

Britoil 

4. THE OPERATOR 

4.1 Designation 

per cent 

per cent 

per cent 

per cent 

per cent 

per cent 

per cent 

per cent 

per cent 

per cent 

100 per cent 

--------is hereby designated and agrees to act as the Operator under this 

Agreement for the purposes of searching for and boring for Petroleum, and, 

subject to any necessary approval of the Secretary, for the getting of 

Petroleum. 

4.2 Resignation and Removal 

4.2.1 The Operator shall have the right to resign at the end of any 

Month by giving not less than two hundred and seventy (270) days 

notice to the Participants or such shorter period of notice as the 

Joint Operating Committee may agree. 

4.2.2 (A) The Operator may be removed: - 

(i) at the end of any Month by the Joint Operating 
Committee giving not less than ninety (90) days notice 
to it; and 

(ii) forthwith upon the Joint Operating Committee 

giving notice to it if: - 
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(a) a petition is presented to, and agreed 
to be heard by, a court having jurisdiction or 
an order is made or an effective resolution is 
passed or legislation is enacted for the 
dissolution, liquidation or winding up of the 
Operator; or 

(b) the Operator becomes insolvent or makes 
an assignment for the benefit of creditors or 
is deemed for the purposes of section 223 of 
the Companies Act, 1948 to be unable to pay its 
debts as the same become due (or if it is not a 
company to which such section applies would be 
so deemed if it were such a company); or 

(c) a receiver is appointed or an 
encumbrancer takes possession of the whole or a 
material part of the assets or undertaking of 
the Operator; or 

(d) the Operator ceases or threatens to 
cease to carry on its business or a major part 
thereof or a distress, execution or other 
process is levied or enforced or sued out upon 
or against any significant part of the chattels 
or property of the Operator and is not 
discharged within fourteen (14) days; 

provided that in respect of any vote of the Joint 
Operating Committee on any such removal the votes of 
the Participant which is the Operator and the votes of 
any Participant which is an Affiliated party of the 
Operator shall be ignored and the percentage figure 
set out in clause 8.8.2 shall apply to the total votes 
available to the remaining Participants. 

(B) The Operator shall be deemed to be removed forthwith 

upon the Secretary giving notice withdrawing his approval of 
the Operator granted pursuant to model clause 22 of the 
Licence. 

4.2.3 The Operator who has resigned or been removed ("the outgoing 
Operator") shall have no Claim against the Participants as a 
consequence of the resignation or removal of the outgoing Operator 
but such resignation or removal shall be without prejudice to any 
rights, obligations or liabilities which accrued during the period 
when the outgoing Operator acted as such. If the outgoing Operator 
resigns before the completion of all working obligations set out in 

schedule 4 to the Licence, it shall not be entitled to any costs or 
expenses incurred in connection with the change of operatorship but 
if the outgoing Operator resigns thereafter or is removed, it shall 
be entitled to charge to the Joint Account such costs and expenses 
incurred in connection with the change of operatorship as may be 

approved by the Joint Operating Committee (such approval not to be 

unreasonably withheld). 
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4.3 Election of Successor 

As soon as practicable after notice is duly given as to the resignation or 
removal of the Operator under clause 4.2, one of the Non-Operators shall, 
subject to its acceptance of the position under the terms of this 
Agreement and subject to any necessary approval of the Secretary, be 
selected by the Joint Operating Committee to assume the position of the 
Operator upon the effective date of the resignation or removal provided 
that, in the case of a removal of the Operator, if the Participant which 
is the Operator or any Participant which is an Affiliated party of the 
Operator either fails to vote or votes for itself or any of its Affiliated 
parties as successor to the operatorship, those votes shall be ignored and 
the percentage figure set out in clause 8.8.2 shall apply to the total 
votes available to the remaining Participants. 

4.4 Transfer of Responsibilities 

4.4.1 Upon the effective date of resignation or removal of the 
Operator under clause 4.2, the outgoing Operator shall hand or 
deliver to, or relinquish custody in favour of, the Non-Operator 
selected to succeed it as aforesaid or, if no such selection shall 
have been made, the Non-Operator having the largest Percentage 
Interest ("the new Operator"), all funds relating to the Joint 
Account, all Joint Property, all Joint Petroleum and all books, 
records and inventories relating to the Joint Operations other than 
those books, records and inventories maintained by the outgoing 
Operator as the owner of a Percentage Interest. The outgoing 
Operator shall further use its best endeavours to transfer to the 
new Operator, effective as of the effective date of such resignation 
or removal, its rights as the Operator under all contracts 
exclusively relating to the Joint Operations and the new Operator 

shall assume all obligations of the Operator thereunder. Pending 

such transfer and in relation to all other contracts relating to the 
Joint Operations (to the extent such so relate) the outgoing 
Operator shall hold its rights and interests as the Operator from 

such effective date for the account and to the order of the new 
Operator and the Participants shall, from such effective date, 
indemnify and hold harmless the outgoing Operator from all 
obligations thereunder. 

4.4.2 As soon as practicable after the date on which the Operator 
is required to transfer its responsibilities as provided in clause 
4.4.1 the Participants shall audit the Joint Account and conduct an 
inventory of all Joint Property and all Joint Petroleum and such 
inventory shall be used in the return of and the accounting for the 

said Joint Property and Joint Petroleum by the outgoing Operator for 

the purposes of the transfer of responsibilities under this clause 
4.4. All costs and expenses incurred in connection with such audit 
and inventory shall be for the Joint Account. 

5. AUTHORITIES AND DUTIES OF THE OPERATOR 

5.1 Rights 

5.1.1 Subject to this Agreement, the operator has the right and is 

obliged to conduct the Joint Operations by itself, its agents or its 
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contractors under the overall supervision and control of the Joint 
Operating Committee. Such right shall not be assignable without the 
written consent of the Non-Operators and any necessary consent of 
the Secretary provided that the Non-Operators shall not withhold 
their consent in the case of an assignment to an Affiliated party of 
the Operator which enters into a written instrument (in form and 
content satisfactory to the Non-Operators) accepting and assuming 
all of the obligations of the Operator under this Agreement. 

5.1.2 If the Operator does not conduct any of the Joint Operations 
itself, it shall nevertheless remain responsible for such operations 
as the Operator as and to the extent provided under this Agreement. 

5.2 Responsibility 

5.2.1 Subject to the overall supervision of the Joint Operating 
Committee the responsibilities of the Operator shall include, but 

not be limited to: - 

(i) the preparation of Programmes, Budgets and AFEs 

pursuant to the provisions of this Agreement; 

(ii) the implementation of such Programmes and Budgets as 

shall, together with the relevant AFEs, have been approved by 

the Joint Operating Committee; 

(iii) the provision to each of the Participants of reports, 
data and information concerning the Joint Operations pursuant 
to the provisions of this Agreement; 

(iv) the planning for and obtaining of all requisite 

services and Material; 

(v) the direction and control of statistical and 

accounting services; and 

(vi) the provision of all technical and advisory services 

required for the efficient performance of the Joint 

Operations. 

5.2.2 The Operator shall conduct the Joint operations in a proper 

and workmanlike manner in accordance with methods and practices 

customarily used in good and prudent oil and gas field practice and 

with that degree of diligence and prudence reasonably and ordinarily 

exercised by experienced operators engaged in a similar activity 

under similar circumstances and conditions. The Operator shall 

further do or cause to be done, with due diligence, all such acts 

and things within its control as may be necessary to keep and 

maintain the Licence in force and effect and shall conduct the Joint 

Operations in compliance with the requirements of the Acts, the 

Licence and any other applicable law. 

5.2.3 The Operator shall not be liable for any loss or damage which 

results from Joint Operations unless such loss or damage results 
from: - 
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(i) Wilful Misconduct of the Operator; or 

(ii) its failure to obtain or maintain any insurance which 
it is required to obtain and maintain under clause 7.1.1, 

except where the Operator has used all reasonable endeavours 
to obtain or maintain any such insurance but has been unable 
to do so and has promptly notified the Participants 
participating or proposing to participate therein; 

provided that in neither case shall the Operator be responsible or 
liable for any consequential loss or damage including but not 
limited to inability to produce Petroleum, lost production or loss 

of profits. 

5.3 Liens and Encumbrances 

The Operator shall, in so far as it may be within its control, keep all 
Joint Property and all Joint Petroleum free from all liens, charges and 
encumbrances which might arise by reason of the conduct of the Joint 
Operations. 

5.4 Employees and Contractors 

5.4.1 Subject to the provisions of any approved Programme and 
Budget, the number of employees of the Operator employed in 

connection with the Joint Operations shall be determined by the 
Operator. The Operator shall also determine their selection, hours 

of work and remuneration. 

5.4.2 Competitive bidding by sealed tender shall be required in 

respect of all commitments for goods and services to be obtained for 

the Joint Operations. Notwithstanding the generality of the 
foregoing and except as may be necessary in the circumstances 

referred to in clause 5.9.2: - 

(i) Where the Operator determines the circumstances do not 

permit competitive bidding, the Operator may enter into a 

sole source commitment, provided that where the cost thereof 
is likely to exceed one hundred thousand pounds (£100,000), 

or such other amount as may from time to time be determined 

by the Joint Operating Committee, the Operator shall seek the 

prior approval of the Joint Operating Committee that the 

competitive bidding requirement be waived in respect of such 

sole source commitment. 

(ii) In respect of any commitment where the cost thereof is 

likely to exceed two million pounds (£2,000,000) in the case 

of development operations or two hundred and fifty thousand 

pounds (£250,000) in other cases the Operator shall make a 

written tender evaluation and recommendation to the 

Non-Operators stating details of the selected tender and 

obtaining approval of the Joint Operating Committee prior to 

entering any such commitment provided that either or both of 

the amounts specified above in this sub-paragraph (ii) may be 

varied from time to time: - 
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(a) by the Joint Operating Committee in the case of 
a variation in the amount reflecting the fluctuation 
in the Index referred to in clause 13.4.2; or 

(b) by the Participants in the case of a variation 
in the amount otherwise than reflecting fluctuations 
in the said Index 

and following any such variation this sub-paragraph (ii) and 
the revised amounts determined in accordance with this 
sub-paragraph (ii) shall prevail until any further variation 
shall have been determined in accordance with this provision. 

(iii) The operator shall on a timely basis in respect of all 
commitments in (ii) above requiring such approval: - 

(a) consult with the Non-Operators over the 
preparation of both the list of persons to be invited 
to tender (including any nominated sub-contractors) 
and the content of the documents comprising the tender 
package; 

(b) inform the Non-Operators of details of all bids 
received, rebids, amendments to bids and impending 

negotiations with less than all tenderers and consider 
recommendations made by the Non-Operators. 

(iv) The Operator shall in respect of any commitment, for 
which approval of the Joint Operating Committee is required 
in (ii) above, promptly notify the Non-Operators when such 
commitment has been entered into and promptly supply the 
Non-Operators with conformed copies of such commitment 
documentation and any subsequent revisions thereto. 

(v) The provisions of sub-paragraphs (ii), (iii) and (iv) 

above shall also apply to any revision to an approved 
commitment where such revision will either alone or 
cumulatively exceed Elm, or 10% of the original commitment 
value whichever is the lesser in the case of development 

operations; and Elm or 20% of the original commitment 
whichever is the lesser in all other cases. 

(vi) In relation to any claim by a supplier for additional 
consideration which is without the terms of a commitment 
under (iv) or (v) above, the Operator shall proceed with such 
claim in accordance with clause 7.3. 

(vii) The Operator shall provide to Non-Operators procedures 
for the implementation of this clause 5.4.2 of the Agreement, 

which shall provide, inter alia, proper notice of such 
commitments expected to arise within each type of work 
programme, and a reasonable time for Non-Operators to 
consider, and respond to, each commitment proposal. 

5.4.3 In the case of any proposed commitment for the Joint 
Operations, the Operator shall use its best endeavours to ensure 
that any such commitment may be freely assigned to any of the 
Non-Operators in the event of any change of Operator under clause 4. 
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5.4.4 The Operator will act as agent for the Participants except in 
circumstances where the Operator for reasons of commercial necessity 
or practical benefit to the Participants acts expressly as an 
independent contractor and where acting as agent in dealings with 
third parties Operator shall use all reasonable endeavours to 
include in all commitments made pursuant to this Agreement a 
provision which ensures that the Operator makes the agreement on 
behalf of all members of the consortium operating under the relevant 
Licence. Notwithstanding this fact the Operator shall include in 
such provision a requirement that: - 

(i) the supplier agrees to look only to the Operator for 
the due performance of this agreement; 

(ii) the Operator shall be entitled to enforce the 
agreement on behalf of all members of the said consortium as 
well as for itself. 

5.4.5 (i) Unless otherwise directed by the Joint Operating 
Committee the provision by the Operator or by any of its 
Affiliated parties of Material, services and facilities for 
use on the Joint Operations shall not be subject to the 
provisions of clause 5.4.2 provided that the terms, 
conditions and rates have been approved by the Joint 
Operating Committee which approval shall be required 
irrespective of the value of the Material, services or 
facilities to be provided. 

(ii) Notwithstanding the provisions of clause 5.4.2 it is 

expressly acknowledged that if any Participant (or any of its 
Affiliated parties) other than the Operator wishes to carry 
out work or to provide services which would otherwise but for 
the terms of this clause 5.4.5 be the subject of any contract 
which falls within clause 5.4.2, the Joint Operating 
Committee may waive the requirements of that clause and award 
the said contract to such Participant if it is satisfied with 
the terms and conditions of the proposed contract with such 
Participant (or any of its Affiliated parties). 

5.5 Representation of the Participants 

When and as directed by the Joint Operating Committee, the Operator shall 

represent the Participants regarding any matters or dealings with the 
Secretary, any other governmental authorities or third parties in so far 

as the same relate to the Joint Operators, provided that there is reserved 
to each Participant the unfettered right to deal with the Secretary or any 
other governmental authorities in respect of matters relating to its own 
Percentage Interest. 

5.6 Records 

The Operator shall prepare and maintain proper books, records and 
inventories of the Joint Operations which shall be kept in compliance with 
the Accounting Procedure and with due regard to the requirements of the 
Acts and the Licence. 
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5.7 Reports 

The Operator shall: - 

(i) promptly provide each Participant with daily drilling reports 
and Monthly production reports of Joint Petroleum and such other 
reports as the Joint Operating Committee may decide and, at the sole 
cost of the Participant requesting the same, such additional reports 
as such Participant may reasonably request; and 

(ii) timely make all reports concerning the Joint Operations to 
the appropriate governmental authorities as required under the Acts 
and the Licence after review by the Participants unless the Joint 
Operating Committee agrees that such review is not required and, 
concurrently therewith, furnish copies of all such reports to all 
the Participants. 

5.8 Consultation and Information 

5.8.1 The Operator shall freely consult with the Participants and 
keep them informed of matters concerning the Joint Operations. In 
particular the Operator shall ensure that the Participants are 
advised of circumstances which, in the opinion of the Operator, may 
warrant the taking out of insurance either for the Joint Account or 
by the Participants individually. 

5.8.2 Without prejudice to the generality of clause 5.8.1. the 
Operator shall: - 

(i) inform each Participant of all logging, coring, 
testing and such other Joint Operations as the Joint 
Operating Committees may decide with such advance notice as 
is practicable in the circumstances, so that each Participant 
may, subject to clause 6.3, have one or more representatives 
present on location during the conduct of such operations; and 

(ii) provide each Participant with copies of all well logs 

and core analyses and such engineering, geological, 
geophysical, technical and other data and information 

relating to the Joint Operations as the Joint Operating 
Committee may decide and, at the sole cost of the 
Participant requesting same, such additional data and 
information as such Participant may reasonably request. 

5.9 Expenditures and Actions 

5.9.1 The Operator is authorised 
such commitments for expenditures 
authorised by the Joint operating 
clauses 9,10,11 and 12 provided 
clause 5.9.1 shall derogate from 
5.4.2. 

to make such expenditures, incur 

and take such actions as may be 
Committee in accordance with 
that nothing contained in this 

Operator's duties under clause 

5.9.2 The Operator is also authorised to make any expenditure or 
incur commitments for expenditures or take any actions it deems 

necessary in the case of the safeguarding of lives or property or 
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the prevention of pollution. The Operator shall promptly notify all 
the Participants of any such circumstances and the amount of 
expenditures and commitments for expenditures so made and incurred 
and actions so taken. 

5.10 Disposals and Abandonment 

5.10.1 If the Operator shall consider that any item of the Joint 
Property is no longer needed or suitable for the Joint Operations 
the Operator shall, subject to the provisions of the Accounting 
Procedure, dispose of the same. 

5.10.2 If the Participants shall decide to abandon the Joint 
Operations, or any part thereof, the Operator shall recover and 
endeavour to dispose of as much of the Joint Property as the Joint 
Operating Committee directs can economically and reasonably be 
recovered or as may be required to be recovered under the Acts, the 
Licence or any other applicable law, and the net costs or net 
proceeds therefrom shall be charged or credited to the Joint Account. 

5.10.3 Without prejudice to 5.10.2 it is agreed that following any 
proposal made to the Joint Operating Committee for the Operator to 
prepare a development Programme and Budget for a particular 
discovery the Participants will before submission of an Annex 'B' to 
the Department of Energy agree the terms of an Abandonment Agreement 

which should inter alia include an equitable sharing of liabilities 
between the Participants and the provision of security therefor 
provided that in the event of failure to obtain unanimous agreement 
of the Participants to the terms of such Abandonment Agreement the 
provisions of this clause 5.10.3 shall be deemed to have been 

satisfied for the purpose of enabling the submission of an Annex 'B' 
if the Participants who have agreed the terms of such Abandonment 
Agreement hold in aggregate a Percentage Interest not less than that 
specified in clause 8.8.2 and provided further that in such event 
the Participants shall use all reasonable endeavours to obtain 
unanimous agreement to the terms of an Abandonment Agreement as soon 
as practicable after such submission. 

6. RIGHTS OF THE PARTICIPANTS 

6.1 Reservation of Rights 

Subject as otherwise provided in this Agreement, each Participant reserves 
all its rights under the Licence. 

6.2 Inspection Rights 

Without prejudice to the provisions of paragraph 8 of section 1 of the 
Accounting Procedure, each Participant shall have the right to inspect, at 

all reasonable times during usual business hours, all books, records and 
inventories of any kind or nature maintained by or on behalf of the 
Operator and relating to the Joint Operations other than those books, 

records and inventories maintained by the Operator as the owner of a 
Percentage Interest, provided that such Participant gives the Operator not 
less than fourteen (14) days prior notice of the date upon which it 

desires to make such inspection and identifies the person or persons to 

conduct such inspection. 
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6.3 Access Rights 

6.3.1 Each Participant shall have the right, at all reasonable 
times and at its sole risk and expense, of access to the Licence 
Area and/or the Joint Operations provided such Participant gives the 
Operator reasonable notice of the date such access is required and 
identifies the representative or representatives to whom such access 
is to be granted. If any Participant wishes access to be given to 
more than one representative at a time the Operator shall not be 
required to grant such access for the additional representatives if, 
and to the extent that, the granting of such access will interfere 
with the conduct of the Joint Operations. 

6.3.2 In the case of offshore operations the Operator shall, at the 
cost of the Joint Account, provide facilities to gain such access in 
transportation engaged thereon and also provide accommodation 
offshore but so that the provision of such facilities and 
accommodation shall not interfere with the conduct of the Joint 
Operations. 

7. INSURANCE AND LITIGATION 

7.1 Insurance 

7.1.1 (i) The Operator shall obtain and maintain, in respect of 
the Joint Operations and the Joint Property, all insurance 

required under the Acts, the Licence or any other applicable 
law and such other insurance as the Joint Operating Committee 

may from time to time determine provided that, in respect of 
such other insurance, any Participant may elect not to 

participate provided such Participant: - 

(a) gives prompt written notice to that effect to 
the Operator; and 

(b) does nothing which may interfere with the 
Operator's negotiations for such insurance for the 

other Participants; and 

(c) obtains and maintains in respect of its 

Percentage Interest share of all the risks covered by 

such determined insurance, such insurance (in respect 

of which a certificate of adequate cover from a 

reputable insurance broker shall be sufficient 
evidence) or other evidence of financial 

responsibility as the other Participants may determine 

to be acceptable (provided however, that no such 
determination of acceptability shall in any way 
absolve a non-participating Participant from its 

obligation to meet each Cash Call including any Cash 

Call in respect of damages and losses and/or the costs 

of remedying the same in accordance with the terms of 
this Agreement; and provided further that if such 
Participant obtains other insurance such insurance 

shall contain a waiver of subrogation in favour of all 
the other Participants but only in respect of their 
interests hereunder). 
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(ii) The cost of insurance in which all the Participants 
are participating shall be for the Joint Account and the cost 
of insurance in which less than all the Participants are 
participating shall be charged to the Participants so 
participating in proportion to their respective Percentage 
Interests. The Operator shall, in respect of all insurance 
obtained pursuant to this clause 7.1.1: - 

(a) promptly inform the Participants participating 
therein when it is taken out and supply them with 
copies of the relevant policies when the same are 
issued; 

(b) arrange for the Participants participating 
therein, according to their respective Percentage 
Interests, to be named as co-insureds on the relevant 
policies with waivers of subrogation in favour of the 
Participants; and 

(c) duly file all Claims and take all necessary and 
proper steps to collect any proceeds and, if all the 
Participants are participating therein, credit them to 
the Joint Account or, if less than all the 
Participants are participating therein, credit them to 
the participating Participants. 

Subject as provided above, any of the Participants may obtain 
such insurance as it deems advisable for its own account at 
its own expense. 

7.1.2 Each of the Participants shall, in addition to any insurance 

required under clause 7.1.1, obtain and maintain, in respect of its 
Percentage Interest share of any liability to third parties which 
may arise in connection with the Joint Operations, such insurance or 
other evidence of financial responsibility as may from time to time 
be determined by the Joint Operating Committee. Each of the 
Participants shall, as and when required by the Joint Operating 
Committee, produce to it such evidence as it may reasonably require 
to establish that such insurance or other evidence of financial 

responsibility is being maintained. 

7.1.3 The Operator shall take all reasonable steps to ensure that 
all contractors (including sub-contractors) performing work in 

respect of the Joint Operations and the Joint Property obtain and 
maintain all insurance required under the Acts, the Licence or any 
other applicable law and such other insurance as the Joint Operating 
Committee may from time to time determine. The Operator shall in 

respect of all insurance obtained by such contractors (including 

sub-contractors): - 

(i) if requested by any Participant, supply such 
Participant with evidence that it has been effected and is 

being maintained; and 

(ii) take all reasonable steps to arrange for such 
contractors (including sub-contractors) to obtain from their 
insurers a waiver of subrogation in favour of the 
Participants. 
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7.2 OPOL 

7.2.1 The Operator as a party to the Offshore Pollution Liability 
Agreement dated 4th September 1974 as amended ("OPOL"), and as a 
member of the Offshore Pollution Liability Association Limited ("the 
Association"), agrees that it, as the Operator for the Joint 
Operations, will be bound by and will comply with the provisions 
from time to time of OPOL, the memorandum and articles of 
association of the Association and the rules of the Association. 

7.2.2 The Operator intends to make OPOL applicable to such Offshore 
Facilities (as defined in OPOL) as are used for the purpose of the 
Joint Operations. 

7.2.3 Subject as hereinafter provided, any payments made by the 
Operator under clause IV of OPOL and/or under article 7 of the 
articles of association of the Association, as well as under any 
other provisions of either OPOL or of the memorandum or articles of 
association or the rules of the Association ("OPOL payments") which 
arise out of the foregoing provisions of this clause 7.2 and fall 
due while it remains the Operator shall be for the Joint Account 

provided always that no Participant shall be under any obligation to 
reimburse the Operator in respect of payments resulting from a Sole 
Risk Project in which it is not a Sole Risk Participant (as 
hereinafter defined). 

7.2.4 The Non-Operators hereby agree to execute form FR-5 
(Non-Operator's Undertaking) referred to in form B annexed to the 

rules of the Association and to furnish such other forms and 
information as are necessary to establish financial responsibility 
in accordance with the said form B. 

7.2.5 Any release obtained by the Operator from Claimants (as 

defined in OPOL) shall include a release of the Non-Operators as 

well as the Operator. 

7.2.6 The Operator shall promptly give the Non-Operators notice of 

all proposed amendments to OPOL and the memorandum and articles of 

association and the rules of the Association to be considered by the 
Association in general meeting and, in respect of such amendments, 
the Operator shall cast those of its votes which are attributable 

solely to the Joint operations in the manner directed by the Joint 

Operating Committee. 

7.3 Litigation 

7.3.1 The Operator shall promptly notify the Participants of 

(i) any incidents, accidents or circumstance causing 
damage to Joint Property, the cost of which may exceed fifty 

thousand pounds (£50,000); and 

(ii) any Claim relating to the Joint Operations where the 
total amount in dispute and/or the total amount of damages 
together with any costs are estimated to exceed fifty 
thousand pounds (£50,000), or such other amount as may from 
time to time be determined by the Joint Operating Committee. 
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7.3.2 The Operator shall have the authority to pursue, prosecute, 
defend or settle any Claim relating to the Joint Operations (other 
than as between the Participants) provided that: - 

(a) in the case of any litigation (irrespective of the 
estimated amount of damages and costs) to be pursued, 
prosecuted or defended otherwise than in any court in the 
United Kingdom the Operator shall have no such authority 
without the prior approval of all the Participants except 
such authority as may be necessary: - 

(i) to prevent judgement being given against the 
Joint Account while full authority by the Participants 
is being sought; or 

(ii) solely to enable the Operator to contest the 
exercise by the relevant court of jurisdiction in the 
matter, provided that the Operator first obtains legal 
advice in the relevant jurisdiction from an 
appropriate reputable legal practitioner that the 
contest itself would not constitute submission by the 
Operator to such jurisdiction; and 

(b) where the total amount in dispute and/or the total 
amount of damages together with any costs are estimated to 
exceed one hundred thousand pounds (£100,000), or such other 
amount as may from time to time be determined by the Joint 
Operating Committee, the Operator shall have no such 
authority without the prior approval of (subject to 
sub-paragraph (a) above) the Joint Operating Committee. 

7.3.3 Any Non-Operator shall promptly notify the other Participants 
of any Claim relating to or which may affect the Joint Operations 
and in so far as such Claim relates to or affects the Joint 
Operations such Non-Operator shall defend or settle the same in 

accordance with the directions of the Joint Operating Committee and 
such costs, expenses and damages as are payable pursuant to such 
defence or settlement so relating shall be for the Joint Account. 

7.3.4 Notwithstanding clauses 7.3.1 and 7.3.2, each Participant 

shall have the right to participate in any such pursuit, 
prosecution, defence or settlement conducted in accordance with 
clause 7.3.1,7.3.2 or 7.3.3 at its sole cost and expense. 

8. THE JOINT OPERATING COMMITTEE 

8.1 Establishment and Powers 

There is hereby established a Joint Operating Committee which shall 
exercise overall supervision and control of all matters pertaining to the 
Joint Operations. Without limiting the generality of the foregoing, but 

subject as otherwise provided in this Agreement, the powers and duties of 
the Joint Operating Committee shall include: - 

(i) the consideration and determination of all matters relating 
to general policies, procedures and methods of operation hereunder; 
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(ii) the approval of any public announcement or statement 
regarding this Agreement or the Joint Operations; 

(iii) the consideration, revision and approval or disapproval, of 
all proposed Programmes, Budgets and AFEs prepared and submitted to 
it pursuant to the provisions of this Agreement; 

(iv) the determination of the timing and location of all wells 
drilled under the Joint Operations and any change in the use or 
status of a well; 

(v) the determination of whether the Operator will represent the 
Participants regarding any matters or dealings with the Secretary, 
any other governmental authorities or third parties in so far as the 
same relate to the Joint Operations, provided that there is reserved 
to each Participant the unfettered right to deal with the Secretary 

or any other governmental authorities in respect of matters relating 
to its own Percentage Interest; and 

(vi) the consideration and, if so required, the determination of 
any other matter relating to the Joint Operations which may be 

referred to it by the Participants or any of them (other than any 
proposal to amend this Agreement) or which is otherwise designated 

under this Agreement for reference to it. 

8.2 Representation 

The Joint Operating Committee shall consist of one representative 

appointed by each of the Participants provided always that more than one 

of the Participants may appoint the same representative who shall 

represent them separately. Each Participant shall, as soon as possible 

after the date of this Agreement, give notice to all the other 
Participants of the name of its representative and of an alternate on the 

Joint Operating Committee. Such representative may be replaced from time 

to time, by like notice. Representatives may bring to meetings of the 

Joint Operating Committee such advisers as they consider necessary. The 

representative of a Participant or, in the absence of the representative, 
his alternate, shall be deemed authorised to represent and bind such 

Participant with respect to any matter which is within the powers of the 

Joint Operating Committee. 

8.3 Chairman 

The representative of the Participant which is the Operator shall be the 

Chairman of the Joint Operating Committee. 

8.4 Meetings 

8.4.1 The Joint Operating Committee shall hold meetings every 

Quarter (or at such other regular intervals as may be agreed by the 

Joint Operating Committee) at such place as may be determined by the 

Joint Operating Committee. The Operator shall call such meetings 

and shall give at least twenty (20) days notice of the time and date 

of each meeting, together with an agenda and all available data and 
information relating to the matters to be considered at that 
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meeting. By notice to all the other Participants, any Participant 
can advise of additional matters which such Participant desires to 
be considered at the meeting, and provided such notice is given at 
least ten (10) days before the date of the meeting, those matters 
will be considered. 

8.4.2 The Joint Operating Committee shall hold a special meeting 
upon the request of any of the Participants. Such request shall be 
made by notice to all the other Participants and state the matters 
to be considered at that meeting. Upon receiving such request, the 
Operator shall without delay call a special meeting for a date not 
less than seven (7) nor more than ten (10) days after receipt of the 
request. 

8.4.3 For any meeting of the Joint Operating Committee, the period 
of notice stipulated above may be waived with the consent of all the 
Participants. 

8.4.4 Any Participant not represented at a meeting may vote on any 
matter on the agenda for such meeting by either: - 

(i) appointing a proxy in writing or 

(ii) giving notice of such vote to the Operator prior to 
the submission of such matter for vote at such meeting. 

8.5 Minutes 

The Chairman of the Joint Operating Committee shall appoint a secretary 
for each meeting of the Joint Operating Committee, who will record 
resolutions and the result of voting thereon as directed by the meeting or 
any Participant and who will prepare minutes and provide each Participant 
with a copy thereof not more than twenty eight (28) days after the end of 
the meeting. Each Participant shall notify all the other Participants of 
its approval or disapproval of the minutes within fourteen (14) days of 
receipt thereof. A Participant who fails to do so will be deemed to have 

approved the minutes. The approval or disapproval of minutes as aforesaid 
shall not affect the validity of decisions taken by the Joint Operating 
Committee in the meeting to which such minutes relate. 

8.6 Action without a Meeting 

8.6.1 The Participants may vote on and determine by notice to the 
Operator any proposal which is submitted to them by the Operator by 

notice and which they could validly determine at a meeting of the 
Joint Operating Committee if duly held for that purpose. Each 
Participant shall cast its vote within fourteen (14) days after the 

proposal is received by it except that where the Participants are 
requested to vote on and determine any proposal relating to the 
deepening, plugging back or abandonment of a well on which drilling 

equipment is then located or where the matter presented for 

consideration by its nature requires determination in less than 
fourteen (14) days and such fact and lesser period are so stated in 

the notice submitting the proposal, the Participants shall cast 
their votes within such lesser period which shall not be less than 
forty eight (48) hours after receipt of the proposal. Failure by a 
Participant to cast its vote within the relevant period shall be 

regarded as a vote by that Participant against the proposal. 
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8.6.2 The Operator will give prompt notice of the results of any 
such voting to the Participants and any decision so taken shall be 
binding on the Participants notwithstanding that any Participant may 
have requested a special meeting to discuss any such proposal under 
clause 8.4.2. 

8.7 Sub-Committees 

The Joint Operating Committee may establish such advisory sub-committees 
as it considers desirable from time to time. Each sub-committee 
established shall be given written terms of reference and shall be subject 
to such procedures as the Joint Operating Committee may determine. The 
meetings of sub-committees will as far as possible be arranged so that the 
minutes of such meetings can be presented to the Participants in 
sufficient time for consideration before the next following regular 
meeting of the Joint Operating Committee. 

8.8 Voting Procedure 

8.8.1 Each Participant shall have a voting interest equal to its 
Percentage Interest. 

8.8.2 Unless otherwise provided in this Agreement, all decisions of 
the Joint Operating Committee shall be made by the affirmative vote 
of a Participant or Participants having individually or in aggregate 
a Percentage Interest of not less than -------per cent --- M. 

8.8.3 All the Participants shall be bound by each decision of the 
Joint Operating Committee duly made in accordance with the 
provisions of this Agreement. 

8.9 Licence Provisions 

8.9.1 In respect of the working obligations set out in schedule 4 
to the Licence, the Joint Operating Committee shall, unless and to 
the extent that relief from such obligations is sought and obtained 
from the Secretary, determine the location and the time at which 
such obligations are to be discharged provided that, if the Joint 
Operating Committee has not in relation to any obligation well made 
a decision on the location thereof by a date which is two (2) years 
prior to the expiration of the applicable period for the discharge 

of the obligation to drill such well and the obligation has not been 

effectively discharged by a Sole Risk Participant (as hereinafter 
defined), the Operator shall promptly propose to the Participants a 
location for the well. Unless within one (1) Month after such 
proposal the Joint Operating Committee agrees on another location 
(in which case the location so agreed shall be the location at which 
the well shall be drilled), the location proposed by the Operator 

shall be deemed to be the agreed location and the well shall be 
drilled at such location at the time (if any) previously determined 
by the Joint Operating Committee or, if no time has been so 
determined, at a time selected by the Operator, but in any event 
drilling will be commenced not later than a date which will allow 
timely completion of such well before the expiration of the 

applicable period for the discharge of the obligation to drill it. 
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8.9.2 In respect of any decision upon whether to continue the 
Licence under model clause 4 of the Licence upon the expiration of 
the Initial Term, a vote by any Participant against continuation 
shall be ignored and the matter decided, without prejudice to each 
Participant's rights under clause 22.2.1 and subject always to 
clause 13.2.9, according to the wishes of the majority (in terms of 
the percentage figure set out in clause 8.8.2) of those of the 
Participants desiring to continue the Licence who are in agreement 
upon the delineation of the surrendered area to be described in the 
notice to be given under the said model clause 4. 

8.9.3 The affirmative vote of all the Participants shall be 
required to determine the Licence or surrender any part of the 
Licence Area under model clause 6 of the Licence. 

9. EXPLORATION PROGRAMMES AND BUDGETS 

9.1 Annual Programme and Budget 

9.1.1 The Operator shall, in each Year, submit to the Participants 
not later than 1st August a proposed exploration Programme and 
Budget for the next Year showing: - 

(i) the projects and other work to be undertaken; 

(ii) the information required under paragraph 1.1 of 
section IV of the Accounting Procedure; 

(iii) details of the number of employees and contract 
personnel required; and 

(iv) such other information as the Joint Operating 
Committee may have required the Operator to provide. 

9.1.2 The proposed exploration Programme and Budget shall be 

subject to consideration, revision and approval by the Joint 
Operating Committee. The Joint Operating Committee shall consider 
such exploration Programme and Budget and make such revisions 
thereto as may be agreed as soon as practicable but in any event not 
later than 1st October. Not later than 1st December the Joint 
Operating Committee shall approve an exploration Programme and 
Budget and such approval shall, subject to clause 9.2 and 9.3, 

authorise and oblige the Operator to proceed with it. 

9.2 Authorisations for Expenditure 

Except as provided in clause 5.9.2, the Operator shall, before entering 
into any commitment or incurring any expenditure under an approved 
exploration Programme and Budget, submit to the Participants an AFE 
therefor. An AFE shall include the information set out in, and be 

prepared in accordance with, paragraph 6 of section IV of the Accounting 
Procedure. To the extent that the Joint Operating Committee approves an 
AFE, the Operator shall be authorised and obliged, in accordance with the 
said paragraph 6 but subject to clause 9.3, to proceed with such 
commitment or expenditure. Operator shall only be entitled to cash call in 

respect of an approved AFE, or equivalent explicit commitment approval, in 

accordance with Paragraph 2 of Section 1 of the Accounting Procedure. 
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9.3 Amendment 

At any time any Participant may, by notice to all the other Participants, 
propose that an approved exploration Programme and Budget and/or an 
approved AFE be amended. To the extent that an amendment is approved by 
the Joint Operating Committee, the approved exploration Programme and 
Budget and/or AFE shall be deemed amended accordingly provided always that 
any such amendment shall not invalidate any authorised commitment or 
expenditure made by the Operator prior thereto. 

9.4 Working Obligations 

In respect of any obligation well which is to be drilled following the 
procedures laid down in clause 8.9.1 the Operator will include the 
drilling of such well in the relevant exploration Programme and Budget 

and, notwithstanding the foregoing provisions of this clause 9, such 
Programme and Budget and any AFE shall, to the extent that they relate to 
the drilling of such well and unless in either case the Joint Operating 
Committee otherwise decides within twenty eight (28) days of their 
submission to the Participants, be deemed to be approved by the Joint 
Operating Committee. 

10. APPRAISAL PROGRAMMES AND BUDGETS 

10.1 Joint Programme and Budget 

10.1.1 In the event of a Discovery, the Operator shall, if the Joint 
Operating Committee so decides and as soon as practicable after such 
decision, submit to the Participants a proposed appraisal Programme 

and Budget for such Discovery showing: - 

(i) the wells to be drilled and other projects and work to 
be undertaken; 

(ii) the information required under paragraph 1.1 of 

section IV of the Accounting Procedure; 

(iii) details of the number of employees and contract 

personnel required; and 

(iv) such other information as the Joint Operating 

Committee may have required the Operator to provide. 

10.1.2 The proposed appraisal Programme and Budget shall be subject 

to consideration, revision and approval by the Joint Operating 

Committee. The Joint Operating Committee shall as soon as 

practicable consider such appraisal Programme and Budget and make 

such revisions thereto as may be agreed. If the Joint Operating 

Committee approves an appraisal Programme and Budget, such approval 

shall, subject to clause 10.2 and 10.3, authorise and oblige the 

Operator to proceed with it. 

10.2 Authorisations for Expenditure 

Except as provided in clause 5.9.2, the Operator shall, before entering 
into any commitment or incurring any expenditure under an approved 

appraisal Programme and Budget, submit to the Participants an AFE 
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therefor. An AFE shall include the information set out in, and be 
prepared in accordance with, paragraph 6 of section IV of the Accounting 
Procedure. To the extent that the Joint Operating Committee approves an 
AFE, the Operator shall be authorised and obliged, in accordance with the 
said paragraph 6 but subject to clause 10.3, to proceed with such 
commitment or expenditure. Operator shall only be entitled to cash call 
in respect of an approved AFE, or equivalent explicit commitment approval, 
in accordance with Paragraph 2 of Section 1 of the Accounting Procedure. 

10.3 Review and Amendment 

10.3.1 The Operator shall, as and when required by the Joint 
Operating Committee, review the approved appraisal Programme and 
Budget and submit to the Participants a report thereon. 

10.3.2 At any time any Participant may, by notice to the other 
Participants, propose that an approved appraisal Programme and 
Budget and/or an approved AFE be amended. The Joint Operating 
Committee shall consider such proposal and, if the Joint Operating 
Committee so requires, the Operator shall prepare and submit to the 
Participants a revised appraisal Programme and Budget incorporating 

any such amendment and showing the matters listed under clause 
10.1.1 and the information required under paragraph 3 of section IV 
of the Accounting Procedure. To the extent that any such amendment 
or revised appraisal Programme and Budget is approved by the Joint 
Operating Committee, the approved appraisal Programme and Budget 
and/or AFE shall be deemed amended accordingly provided always that 
any such amendment shall not invalidate any authorised commitment or 
expenditure made by the Operator prior thereto. 

11. DEVELOPMENT PROGRAMMES AND BUDGETS 

11.1 Joint Programme and Budget 

11.1.1 The Operator shall, if the Joint Operating Committee so 
decides and as soon as practicable after such decision, submit to 
the Participants a proposed development Programme and Budget for a 
Discovery showing: - 

(i) the projects and other work to be undertaken; 

(ii) the information required under paragraph 1.2 of 
section IV of the Accounting Procedure; 

(iii) the manner in which the development is to be managed 

with details of the number of employees and contract 
personnel required; 

(iv) an estimate of the date of commencement of production 

and of the annual rates of production; and 

(v) such other information as the Joint Operating 
Committee may have required the Operator to provide. 

11.1.2 The proposed development Programme and Budget shall be 

subject to consideration, revision and approval by the Joint 
Operating Committee. The Joint Operating Committee shall meet to 

consider such development Programme and Budget as soon as 



- 963 - 

practicable and to make such revisions thereto as may be agreed. 
Unless the Joint Operating Committee otherwise agrees, the Joint 
Operating Committee shall approve or reject the development 
Programme and Budget within ninety (90) days of its submission by 
the Operator to the Participants provided that, within the said 
period of ninety (90) days (or such other period as the Joint 
Operating Committee may have agreed), any Participant wishing to 
carry out further work or studies in connection with the development 
of the Discovery may, by notice to the other Participants, require 
that the said period be extended up to a maximum total period of: - 

(i) in the case of the carrying out of further appraisal 
drilling of the Discovery, one hundred and eighty (180) days; 
and 

(ii) in all other cases, one hundred and twenty (120) days, 

and in such event the said period shall be so extended. A 
Participant proposing to carry out further appraisal drilling of the 
Discovery shall in its said notice to the other Participants inform 
them of its intention and; 

(a) the Operator shall carry out such drilling at the 
risk, cost and expense of such Participant and the provisions 
of clause 13.2.4,13.2.5,13.2.6 (other than the first 
sentence and the words 'other than as aforesaid' in the 
second sentence) and 13.2.10 shall apply as if such 
Participant was a Sole Risk Participant and such drilling was 
Sole Risk Drilling under that clause; 

(b) such Participant shall not be entitled to any 
reimbursement from the other Participants of the costs and 
expenses thereof, unless as a result of such drilling all the 
Participants decide not to proceed with development of the 
Discovery in which event each of the other Participants shall 
pay to such Participant within twenty eight (28) days of the 
decision not to proceed with the development an amount equal 
to the amount it would have contributed to the Joint Account 
had such drilling been carried out as part of the Joint 
Operations; such amount shall be paid in cash in the currency 
or currencies in which the contributions for such costs and 
expenses would have been made to the Joint Account (assuming 

any approval of the Joint Operating Committee under paragraph 
2.4 of section I of the Accounting Procedure to have been 
forthcoming); and 

(c) all data and information obtained from such drilling 

shall promptly be made available to, and be owned jointly by, 

all the Participants. 

11.1.3 If a development Programme and Budget is approved by the 
Joint Operating Committee, each of the Participants shall decide 

within ninety (90) days of such approval, or such longer period as 
the Joint Operating Committee may agree, whether to participate in 

respect of its Percentage Interest share in the development of the 
Discovery and shall inform the other Participants of its decision by 



- 964 - 

notice to them. If all the Participants decide to participate in 
the development of the Discovery the Operator shall prepare from the 
said development Programme and Budget a Programme for submission to 
the Secretary in accordance with model clause 15 of the Licence. 
Any such Programme shall require the approval of the Joint Operating 
Committee prior to its submission as aforesaid. 

11.1.4 Upon the Secretary authorising (whether by consenting or by 
approving or serving a Programme) under model clause 15 of the 
Licence, the commencement of the development, any of the 
Participants may, if the Programme and Budget approved by the Joint 
Operating Committee under clause 11.1.2, has been or is required to 
be amended (which shall, for the avoidance of doubt include any 
change in the date of commencement of the development), by notice to 
the other Participants given within twenty-eight (28) days following 
the said authorisation elect not to proceed with the development. 
If no Participant is entitled to give such notice, or being 
entitled, no Participant gives such notice, the approved development 
Programme and Budget (with any amendments as aforesaid) shall be 
adopted for the development, the Participants shall be obligated to 
participate in carrying it out and the Operator shall, subject to 
clause 11.2 and 11.3, be authorised and obliged to proceed in 
accordance with it. 

11.2 Authorisation for Expenditure 

Except as provided in clause 5.9.2, the Operator shall, before entering 
into any commitment or incurring any expenditure with respect to the 
preparation of a development Programme and Budget or under an approved 
development Programme and Budget, submit to the Participants an AFE 
therefor. An AFE shall include the information set out in, and be 

prepared in accordance with, paragraph 6 of section IV of the Accounting 
Procedure. To the extent that the Joint Operating Committee approves an 
AFE, the Operator shall be authorised and obliged, in accordance with the 
said paragraph 6 but subject to clause 11.3, to. proceed with such 
commitment or expenditure provided always that an AFE within an approved 
development Programme and Budget shall be deemed to be approved by the 
Joint Operating Committee unless, within twenty-eight (28) days (or such 
other period as may be agreed by the Participants) of its submission to 
the Participants, a Participant or Participants having individually or in 

aggregate a Percentage Interest of not less than ---------per cent ---(%) 
give notice to the Operator that they require such AFE to be formally 

approved by the Joint Operating Committee. Operator shall only be 

entitled to cash call in respect of an approved AFE in accordance with 
Paragraph 2 of Section 1 of the Accounting Procedure. 

11.3 Review and Amendment 

11.3.1 The Operator shall, in each Year, review the approved 
development Programme and Budget and submit to the Participants not 
later than 1st August a report thereon together with an update of 

such development Programme and Budget dealing separately with the 

next Year and the remaining phases of the approved development 
Programme and showing the matters listed under clause 11.1.1 and the 
information required under paragraph 3 of section IV of the 
Accounting Procedure. 
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11.3.2 At any time any Participant may, by notice to all the other 
Participants, propose that an approved development Programme and 
Budget and/or an approved AFE be amended. The Joint Operating 
Committee shall consider such proposal and, if the Joint Operating 
Committee so requires, the Operator shall prepare and submit to the 
Participants a revised development Programme and Budget 
incorporating any such amendment and showing the matters listed 
under clause 11.1.1 and the information required under paragraph 3 
of section IV of the Accounting Procedure. To the extent that any 
such amendment or revised development Programme and Budget is 
approved by the Joint Operating Committee, the approved development 
Programme and Budget and/or AFE shall, subject to obtaining any 
necessary consent of the Secretary, be deemed amended accordingly 
provided always that any such amendment shall not invalidate any 
authorised commitment or expenditure made by the Operator prior 
thereto. 

12. PRODUCTION PROGRAMMES AND BUDGETS 

12.1 Annual Programme and Budget 

12.1.1 The Operator shall not later than 1st August in the Year 
prior to the commencement of production and each subsequent Year, 
submit to the Participants a proposed production Programme and 
Budget for the next Year showing: - 

(i) the projects and other work to be undertaken; 

(ii) the information required under paragraph 1.1 of 
section IV of the Accounting Procedure; 

(iii) details of the number of employees and contract 
personnel required; 

(iv) an estimate of the date of commencement of production 
(if appropriate) and of the total production by Quarters and 
the maximum daily rate to be achieved in each Quarter; and 

(v) such other information as the Joint Operating 

Committee may have required the Operator to provide. 

12.1.2 The proposed production Programme and Budget shall be subject 

to consideration, revision and approval by the Joint Operating 

Committee. The Joint Operating Committee shall consider such 

production Programme and Budget and make such revisions thereto as 

may be agreed as soon as practicable but in any event not later than 
1st October. Not later than 1st December the Joint Operating 

Committee shall approve a production Programme and Budget and such 

approval shall, subject to clause 12.2 and 12.3, authorise and 

oblige the Operator to proceed with it. 

12.2 Authorisations for Expenditure 

Except as provided in clause 5.9.2, the Operator shall, before entering 
into any commitment or incurring any expenditure under an approved 

production Programme and Budget, submit to the Participants an AFE 
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therefor. An AFE shall include the information set out in and be prepared 
in accordance with, paragraph 6 of section IV of the Accounting 
Procedure. To the extent that the Joint Operating Committee approves an 
AFE, the Operator shall be authorised and obliged, in accordance with the 
said paragraph 6 and subject to clause 12.3, to proceed with such 
commitment or expenditure. Operator shall only be entitled to cash call 
in respect of an approved AFE, or equivalent explicit commitment approval, 
in accordance with Paragraph 2 of Section 1 of the Accounting Procedure. 

12.3 Amendment 

At any time any Participant may, by notice to all the other Participants, 
propose that an approved Programme and Budget and/or an approved AFE be 
amended. To the extent that an amendment is approved by the Joint 
Operating Committee, the approved production Programme and Budget and/or 
AFE shall be deemed amended accordingly provided always that any such 
amendment shall not invalidate any authorised commitment or expenditure 
made by the Operator prior thereto. 

13. SOLE RISK 

13.1 Preliminary 

"Sole Risk Project" means drilling or development conducted under the 
provisions of this clause by less than all the Participants and "Sole Risk 
Drilling" and "Sole Risk Development" shall be construed accordingly. 
Save as provided in this clause, no operations under the Licence may be 

conducted other than Joint Operations. 

13.2 General Provisions 

13.2.1 Subject to clause 13.3.1(ii), no Sole Risk Project may be 

carried out if it is substantially similar to or conflicts with all 
or part of any Programme approved by the Joint Operating Committee 

and current at the commencement of the Sole Risk Project. 

13.2.2 The following types, and only the following types, of Sole 

Risk Project may be proposed: - 

(i) subject to clause 13.3, Sole Risk Drilling consisting 

of: - 

(a) the drilling of an exploratory well or the 
deepening or sidetracking of a suspended well neither 

of such wells being inside the interpreted closure of 

any geological structure or stratigraphic trap on 

which a well has been drilled in which Petroleum of 

potentially commercial significance has been found to 
be present; or 

(b) the drilling of an exploratory well or the 
deepening or sidetracking of a suspended well inside 

the interpreted closure of any geological structure or 
stratigraphic trap on which a well has been drilled in 

which Petroleum of potentially commercial significance 
has been found to be present and which well is 
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drilled, deepened or sidetracked to a different 
stratigraphic level to that in which such Petroleum 
was found to be present within that interpreted 
closure and which is not completed in the horizon in 
which such Petroleum was found to be present, provided 
always that the approval of the Joint Operating 
Committee shall be required before any such drilling, 
deepening or sidetracking is carried out; or 

(c) the deepening or sidetracking of a well which 
is in the course of being drilled and which does not 
form part of a development Programme, provided always 
that, unless the Joint Operating Committee otherwise 
agrees, any test programmes by the Participants must 
have been carried out, the Participants informed of 
the results and a decision of the Joint Operating 
Committee taken to abandon the well before any such 
deepening or sidetracking is carried out; or 

(d) the drilling of an appraisal well inside, or 
the carrying out of geophysical work in respect of, 
the interpreted closure of any geological structure or 
stratigraphic trap on which a well has been drilled in 
which. Petroleum has been found to be present; and 

(ii) subject to clause 13.5, Sole Risk Development 
consisting of the development of a Discovery. 

13.2.3 Any Sole Risk Project shall be carried out at the sole risk, 
cost and expense of the Participant proposing such project and any 
other Participant electing to join such project as hereinafter 
provided ("Sole Risk Participant"). If a Sole Risk Project is 

undertaken by more than one Sole Risk Participant the risk and cost 
thereof shall, subject in the case of Sole Risk Development to 
clause 13.5.8, be borne by each Sole Risk Participant in the 
proportion that its Percentage Interest bears to the sum of the 
Percentage Interests of the Sole Risk Participants or in such other 
proportion as the Sole Risk Participants may agree. 

13.2.4 A Sole Risk Participant shall exercise all necessary 
precautions to ensure that a Sole Risk Project does not jeopardise, 
hinder or unreasonably interfere with the Joint Operations provided 
that a Sole Risk Development shall have priority over Joint 
Operations commenced subsequent to the authorisation of such Sole 
Risk Development by the Secretary. 

13.2.5 A Sole Risk Participant shall indemnify and hold harmless the 
other Participants ("Non-Sole Risk Participants") against all 
actions, Claims, demands and proceedings whatsoever brought by any 
third party (including without limitation any employee of the Sole 
Risk Participant) arising out of or in connection with the Sole Risk 
Project, shall insofar as it may be within its control keep the 
Licence free from all liens, charges and encumbrances which might 
arise by reason of the conduct of the Sole Risk Project and shall 
further indemnify the Non-Sole Risk Participants against all 
damages, costs, losses and expenses whatsoever directly or 
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indirectly caused to or incurred by them as a result of anything 
done or omitted to be done in the course of carrying out such Sole 
Risk Project, excepting only damage inflicted to the subsurface 
including any reservoir. The approval of a Non-Sole Risk 
Participant to the conduct of a Sole Risk Project (whether or not 
such approval is required) shall not constitute a waiver of these 
provisions. 

13.2.6 A Sole Risk Participant carrying out Sole Risk Drilling under 
clause 13.2.2(1) (c) shall be entitled to use Joint Property for 
such Sole Risk Drilling unless the Joint Operating Committee 
otherwise decides within the period for response to the notice 
proposing such Sole Risk Drilling provided under clause 13.3.4. A 
Sole Risk Participant wishing to use Joint Property for a Sole Risk 
Project other than as aforesaid shall give notice to all the 
Participants stating the purpose for which the Joint Property is to 
be used. Within twenty eight (28) days after such notice, the Joint 
Operating Committee shall decide whether such Sole Risk Participant 
shall be authorised to so use Joint Property and, if so, the terms 
and conditions upon which it may be used, it being understood that 
the use of Joint Property shall not be unreasonably withheld and 
that the charges for such use shall be on a reasonable and equitable 
basis. 

13.2.7 A Sole Risk Participant shall be entitled to use for a Sole 
Risk Project, any data and information which it owns jointly with 
the Non-Sole Risk Participants. Data and information obtained in 

respect of Sole Risk Drilling shall be made available to the 
Non-Sole Risk Participants but shall remain the property of the Sole 
Risk Participant, until and in the event that one or more of the 
Non-Sole Risk Participants discharges in full its liability to the 
Sole Risk Participant under clause 13.4 when such data and 
information shall become the joint property of the Participants 
discharging such liability and the Sole Risk Participant. 

13.2.8 Subject to any necessary consent of the Secretary, a Sole 

Risk Project will be carried out by the Operator on behalf of the 
Sole Risk Participant under the provisions of this Agreement 

provided always that: - 

(i) if the Operator is not participating in a Sole Risk 

Drilling and if the Secretary will approve the appointment of 

a Sole Risk Participant as operator for the Sole Risk 

Drilling, Operator may decline to carry out the Sole Risk 

Drilling; 

(ii) if the Operator is not participating in a Sole Risk 

Development and such Sole Risk Development does not involve 

the use of Joint Property as provided under clause 13.2.6 the 
Operator shall only carry out the Sole Risk Development with 
the consent of all Participants; 

(iii) if such consent of all Participants is not given the 
Sole Risk Development, subject to any necessary consent of 
the Secretary, will be carried out by the Sole Risk 
Participant or such one of their number appointed by them if 
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there are more Sole Risk Participants than one, and such Sole 
Risk Participant, unless the context otherwise requires, 
shall be deemed to be the Operator in respect of the 
independent application of this Agreement as provided in 
clause 13.2.9. 

13.2.9 Sole Risk Development will in respect of the area comprised 
therein be regarded as creating a Sub-Area and this Agreement shall 
so far as possible apply independently in the manner of a separate 
contract to such Sub-Area and apply mutatis mutandis to the 
interests of the Participants which participate in such Sole Risk 
Development provided always that: - 

(i) the Sole Risk Participant shall have a right of access 
to the Sub-Area; and 

(ii) there shall be no separate right of assignment or 
withdrawal and accordingly clauses 21 and 22 shall not apply 
independently to such separate contract. 

The Participants agree that, in the event of the creation of a 
Sub-Area or Sub-Areas during the Initial Term, the surface area 
above the Sub-Area or Sub-Areas will, to the extent permitted under 
the Licence and subject to the surface area above any area comprised 
in any development carried out under the Joint Operations and 
authorised by the Secretary prior to his authorisation of the Sole 
Risk Development having priority, be included in the part of the 
Licence Area to which the Licence is to continue to apply during the 
Further Term. 

13.2.10 In connection with any Sole Risk Project: - 

(i) the Sole Risk Project will be carried out under the 

overall supervision and control of a committee consisting of 
the Sole Risk Participants in lieu of the Joint Operating 

Committee; provided always that in the case of Sole Risk 

Drilling such committee shall require and each Sole Risk 

Participant shall maintain, in respect of the Sole Risk 

Drilling operations, such levels of insurance cover or 
financial responsibility as shall have been determined by the 

Joint Operating Committee pursuant to clause 7.1.2 in respect 

of Joint Operations; 

(ii) the computation of costs and expenses of the Sole Risk 

Project incurred by the Sole Risk Participant shall be made 
in accordance with the principles set out in the Accounting 

Procedure; 

(iii) the Operator or the Sole Risk Participant carrying out 

the Sole Risk Project shall maintain separate books, records 

and accounts (including bank accounts) for the Sole Risk 

Project which shall be subject to the same right of 

examination and audit by the Sole Risk Participants and, so 
long as they are entitled to elect to participate in the Sole 

Risk Project, the Non-Sole Risk Participants as those 

relating to the Joint Operations; 
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(iv) the costs and expenses of the Sole Risk Project shall 
not be reflected in the statements and billings rendered by 
the Operator for the Joint operations; and 

(v) if the Operator is carrying out a Sole Risk Project on 
behalf of a Sole Risk Participant, the Operator shall be 
entitled to make Cash Calls on the Sole Risk Participant in 
connection with the Sole Risk Project and shall not use Joint 
Account funds or be required to use its own funds for the 
purpose of paying the costs and expenses of the Sole Risk 
Project; furthermore the Operator shall not be obliged to 
commence or, having commenced, to continue the Sole Risk 
Project unless and until the relevant Advances have been 
received from the Sole Risk Participant; 

(vi) for the avoidance of doubt it is declared that in the 
application of clause 7.1 in respect of a Sole Risk Project 
all Non-Sole Risk Participants shall be regarded as third 
parties. 

13.3 Sole Risk Drilling 

13.3.1 No Sole Risk Drilling under clause 13.2.2(i) (a) or (b) may 
be proposed unless: - 

(i) such drilling was proposed to the Joint Operating 
Committee at the time of the consideration of the current 
exploration Programme but was not included in such Programme; 
or 

(ii) having been included in the current exploration 
Programme the Joint Operating Committee has voted against or 
failed to vote in favour of an AFE (or the relevant part 
thereof) relating to such drilling within twenty-eight (28) 
days of submission of such AFE to the Participants provided 
that a decision by the Joint Operating Committee to change 
the timing of such drilling within the Year to which the 
current exploration Programme relates shall not be a vote 
against the AFE for the purpose of this clause 13.3.1(ii); or 

(iii) such drilling was proposed to the Joint Operating 
Committee in reasonably sufficient detail by way of amendment 
to the current exploration Programme and the Joint Operating 
Committee has voted against or failed to vote in favour of 

such drilling within sixty (60) days of submission of such 

amendment to the Participants. 

13.3.2 No Sole Risk Drilling under clause 13.2.2(i) (d) may be 

proposed unless: - 

(i) the Joint Operating Committee has voted against or 
failed to vote in favour of a proposal to instruct the 
Operator to prepare an appraisal Programme in respect of the 
interpreted closure of any geological structure or 
stratigraphic trap on which a well has been drilled in which 
Petroleum has been found to be present or, having so 
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instructed the Operator, has voted against or failed to vote 
in favour of such a Programme within sixty (60) days of its 
submission to the Participants; or 

(ii) the Joint Operating Committee has abandoned or 
completed its appraisal Programme of the interpreted closure 
of any geological structure or stratigraphic trap on which a 
well has been drilled in which Petroleum has been found to be 
present and the Joint Operating Committee has voted against 
or failed to vote in favour of a proposal to instruct the 
Operator to prepare a development Programme in respect 
thereof and no Participant has given notice under clause 
13.5.1 that it intends to prepare such a development 
Programme. 

13.3.3 Subject to clauses 13.3.1 and 13.3.2 if a Participant wishes 
to propose Sole Risk Drilling under clause 13.2.2(i) (a), (b) or(d) 
it shall give notice to the other Participants setting out: - 

(i) the proposed location of such drilling; and 

(ii) all other relevant information including, but not 
limited to, the date on which it proposes that operations 
should be started, such date being not less than sixty (60) 
nor more than one hundred and eighty (180) days from the date 
of the notice. 

Each of the Participants receiving such a notice shall respond to 
it, by notice to the other Participants, within twenty-eight (28) 
days thereof, electing whether or not to participate. Any 
Participant failing to respond within the said twenty-eight (28) 
days shall be deemed to have elected not to participate. 

13.3.4 If a Participant wishes to propose Sole Risk Drilling under 
clause 13.2.2(i) (c), such Participant shall give as much notice as 
possible to the other Participants stating whether it wishes to use 
Joint Property for such Sole Risk Drilling (and, if so, what items 
thereof) and setting out such relevant information as is necessary 
in order to allow the other Participants to consider the proposal 
and elect whether or not to participate within the period 
hereinafter specified. Each of the Participants receiving such a 
notice shall respond to it, by notice to the other Participants, 

within forty-eight (48) hours thereof (or within such longer period 
as may be specified in the notice), electing whether or not to 

participate. Any Participant failing to respond within the said 
period shall be deemed to have elected not to participate. 

13.3.5 If the Percentage Interests of the Participants electing to 

participate together with the Percentage Interest of the Participant 

proposing the Sole Risk Drilling are not less than the percentage 
provided under clause 8.8.2, the operations shall be carried out, in 

accordance with the said notice, by the Operator as part of the 
Joint operations as if determined by the Joint Operating Committee 

and, if appropriate, the current relevant Programme shall be deemed 

amended accordingly and the Operator shall promptly notify the 
Participants of the consequential amendments to the current relevant 
Budget. 
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13.3.6 If the Percentage Interests of the Participants electing to 
participate together with the Percentage Interest of the Participant 
proposing the Sole Risk Drilling are less than the percentage 
provided under clause 8.8.2, such Participant together with any 
other Participants which have elected to participate may, subject to 
the provisos to clause 13.2.2(1) (b) or (c) in the case of Sole Risk 
Drilling thereunder, within twenty-eight (28) days following the 
expiration of the said notice, require the Operator (subject to 
clause 13.2.8) to undertake the Sole Risk Drilling. In such event, 
if the same arose as a result of the Joint Operating Committee 
voting against or failing to vote in favour of an AFE under a 
current exploration Programme, such Programme shall be deemed 
amended accordingly and the Operator shall promptly notify the 
Participants of the consequential amendments to the current 
exploration Budget. In the case of a notice given under clause 
13.3.3, the Sole Risk Drilling may not be commenced later than one 
hundred and eighty (180) days following such notice and, in the case 
of a notice given under clause 13.3.4, the Sole Risk Drilling may be 
commenced as soon as it is possible to do so without interference to 
the Joint Operations on that well. 

13.4 Sole Risk Payments 

13.4.1 If Sole Risk Drilling carried out under clause 13.2.2(i) (a), 
(b) or (c) has resulted in a particular Discovery or Sole Risk 
Drilling has been carried out under clause 13.2.2(1) (d) in respect 
of a particular Discovery and any Participant which was a Non-Sole 
Risk Participant in all or part of such Sole Risk Drilling wishes to 
participate in appraisal drilling or a development Programme 
relating to that Discovery, then in respect of any such Sole Risk 
Drilling: - 

(i) in which such Participant was a Non-Sole Risk 
Participant; and 

(ii) to the cost and expense of which such Participant has 
not previously contributed pursuant to the provisions of this 
clause 13.4, 

such Participant shall pay to the respective Sole Risk Participant 
(if more than one Participant, in proportion to their respective 
Percentage Interests in the Licence or in such other proportion as 
they may have agreed under clause 13.2.3) an amount equal to the 
amount it would have contributed to the Joint Account had such Sole 
Risk Drilling been carried out as part of the Joint Operations. 
Such amount shall be paid, in cash in the currency or currencies in 

which the contributions for the costs and expenses would have been 
made to the Joint Account (assuming any approval of the Joint 
Operating Committee under paragraph 2.4 of section I of the 
Accounting Procedure to have been forthcoming), before the 
commencement of the appraisal drilling or development Programme in 

question. 

13.4.2 Upon the Secretary authorising (whether by consenting or by 
approving or serving a Programme) under model clause 15 of the 



- 973 - 

Licence the commencement of the development of a Discovery in 

respect of which Sole Risk Drilling has been carried out, then any 
Participant which participates in such development and was required 
to make one or more payments under the provisions of clause 13.4.1 
to one or more Sole Risk Participants in respect of that Discovery 
shall in addition be liable to pay to each of such Sole Risk 
Participants as are also participating in the development an amount 
in Sterling in respect of each Sole Risk Drilling operation in which 
it did not participate which shall be calculated in accordance with 
the following formula: - 

A=BX C/D X 10 

where: - 

A= the amount to be paid to a Sole Risk Participant in respect 
of a Sole Risk Drilling operation; 

B= the amount paid to that Sole Risk Participant in respect of 
such Sole Risk Drilling operation pursuant to clause 
13.4.1(any payment made pursuant to clause 13.4.1 in a 
currency other than Sterling being translated to Sterling at 
the Conversion Rate on the date of payment by the Non-Sole 
Risk Participant); 

C= the value of the Index on the date on which the Secretary 
authorised commencement of the development; 

D= the value of the Index on the date of termination of such 
Sole Risk Drilling operation 

and where "the Index" means the index number of wholesale prices - 
output of broad sectors of industry - home sales - products of 
manufacturing industries other than food, drink and tobacco as 
published by the Central Statistical Office in their publication 
Monthly Digest of Statistics, provided that: - 

(i) if the factor C/D is less than one (1), then the 
figure one (1) shall be substituted; and 

(ii) if the Index shall cease to be published, then the 
nearest equivalent index shall be used in lieu thereof with 
any adjustments thereto as may be appropriate. 

13.4.3 Any liability which is calculated under clause 13.4.2 shall 
be satisfied by the Non-Sole Risk Participant paying to the Sole 
Risk Participant (if more than one Non-Sole Risk Participant, in 

proportion to the liability of each such Participant) amounts equal 
to the amounts of the Percentage Interest share of the Sole Risk 
Participant of the Advances paid or payable under the relevant 
approved development Programme and Budget until the liability of the 
Non-Sole Risk Participant has been extinguished and such amounts 
shall be paid in Sterling to the Sole Risk Participant: - 

(i) within thirty five (35) days of the date of the said 
authorisation in the case of Advances paid prior to such 
date, and for the purpose of calculating the amount payable 
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under this sub-paragraph any Advance paid in a currency other 
than Sterling shall be translated to Sterling at the 
Conversion Rate on the date of the said authorisation; and 

(ii) not less than two (2) Working Days before the due 
dates for payment of the Advances in the case of Advances to 
be paid subsequent to the date of the said authorisation, and 
for the purpose of calculating the amounts payable under this 
sub-paragraph any Advance to be paid in a currency other than 
Sterling shall be translated to Sterling at the Conversion 
Rate on the fourth (4th) Working Day before the due date for 

payment thereof. 

13.4.4 Notwithstanding any of the foregoing provisions of this 
clause 13.4 the Non-Sole Risk Participant on becoming a Sole Risk 
Participant shall assume and maintain responsibility for all royalty 
and operating costs attributable to its Percentage Interest share in 

the development. 

13.5 Sole Risk Development 

13.5.1 In the event that a proposal is made to the Joint Operating 
Committee that a development Programme and Budget should be prepared 
for a particular Discovery, pursuant to clause 11.1.1 and such 
proposal is rejected then, provided that any appraisal Programme 

approved by the Joint Operating Committee and relating to that 
Discovery has been completed (but excluding any appraisal work 
included in an appraisal Programme if an AFE therefor has been 

submitted to the Participants under clause 10.2 and the Joint 
Operating Committee has voted against or failed to vote in favour of 
the same within twenty-eight (28) days after submission), any 
Participant may give notice to the other Participants that it 
intends to prepare a development Programme and Budget for that 
Discovery. Such Participant, together with such of the other 
Participants as within twenty-eight (28) days of such notice give 
counter-notice of their wish to participate therein, shall be 
entitled to proceed with the preparation thereof and to submit the 
same for approval by the Joint Operating Committee in accordance 
with clause 11.1.2. 

13.5.2 If a development Programme and Budget, prepared in accordance 
with clause 13.5.1 or a revised form thereof, is approved by the 
Joint Operating Committee in accordance with clause 11.1.2, then the 
Participant or Participants which prepared the development Programme 

and Budget shall be entitled to charge all reasonable costs incurred 
in the preparation thereof to the Joint Account together with 
interest calculated on a day to day basis at the rate of five (5) 

per cent above Base Rate from time to time from the date on which 
the costs were incurred to the date of repayment. 

13.5.3 In the event that, following the submission to the Joint 
Operating Committee of a proposed development Programme and Budget 
for a particular Discovery in accordance with clause 11.1.2, the 
Joint Operating Committee does not approve such development 
Programme and Budget within the period therein provided, then any 
Participant may serve notice on the other Participants of its 
intention to develop the Discovery at sole risk. Such notice shall 
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be accompanied by details of its proposed development Programme and 
Budget. The other Participants may give counter-notice that they 
wish to participate in the development: - 

(i) within twenty-eight (28) days of such notice if the 
proposed development Programme and Budget is the same as, or 
substantially similar to, that which was not approved by the 
Joint Operating Committee; or 

(ii) within ninety (90) days of such notice if the proposed 
development Programme and Budget is substantially different 
from that which was not approved by the Joint Operating 
Committee. 

If all the other Participants elect to participate the Participants 
shall proceed with the development in accordance with such 
development Programme and Budget and the provisions of clause 11.1.4 

shall apply upon the Secretary authorising the commencement of the 
development. 

13.5.4 If the development of a Discovery is carried out in 

accordance with the provisions of clause 13.5.3, then the 
Participants which prepared the development Programme and Budget 
shall be entitled to charge all reasonable costs incurred in the 
preparation thereof to the Joint Account relating to that Discovery 
together with interest thereon calculated on a'day to day basis at 
the rate of five (5) per cent above Base Rate from time to time from 
the date on which the costs were incurred to the date of repayment. 

13.5.5 In the event that, following approval by the Joint Operating 
Committee of a development Programme and Budget pursuant to clause 
11.1.2 or following any notice served under clause 13.5.3 less than 
all the Participants, or in the case of clause 13.5.3 less than all 
the Non-Sole Risk Participants, elect to participate in the 
development of a Discovery within the periods therein respectively 
provided, those Participants which elected to participate, or in the 
case of clause 13.5.3 the Sole Risk Participant and those Non-Sole 
Risk Participants which elected to participate, shall be entitled to 
proceed with the development of the Discovery at sole risk in 

accordance with the relevant development Programme and Budget 

provided that if, upon the Secretary authorising (whether by 

consenting or by approving or serving a Programme) under model 
clause 15 of the Licence the commencement of the development, such 
development Programme and Budget has been or is required to be 

amended (which shall for the avoidance of doubt include any change 
in the date of commencement of the development) then the 
Participants participating in the development shall as soon as 
practicable following such authorisation give notice to the other 
Participants of such amendments and within twenty-eight (28) days of 
such notice: - 

(i) any of the Participants participating in the 
development of the Discovery may, by notice to all the other 
Participants, elect not to proceed with the development; 
and/or 
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(ii) any of the Participants not participating in the 
development of the Discovery may, by notice to all the other 
Participants elect to do so. 

Those Participants which, at the expiry of the said period of 
twenty-eight (28) days, are participating in the development shall 
be obligated to carry it out. 

13.5.6 In the event that, following the Secretary authorising 
(whether by consenting or by approving or serving a Programme) under 
model clause 15 the commencement of a development in which all the 
Participants are participating, any of the Participants elects not 
to proceed with the development under clause 11.1.4 the other 
Participants shall be entitled to proceed with the development in 

accordance with the approved development Programme and Budget (as 

amended) and, if they do so proceed, shall be obligated to carry out 
the development. 

13.5.7 In the event that less than all the Participants participate 
in the development of a Discovery in respect of which no Sole Risk 
Drilling has been carried out then, unless the Participants 

participating in such development unanimously agree otherwise, the 
Percentage Interest of each Participant in such development shall be 
in proportion to its Percentage Interest in the Licence. 

13.5.8 In the event that less than all the Participants participate 
in the development of a Discovery in respect of which Sole Risk 
Drilling has been carried out then, unless the Participants 
participating in such development unanimously agree otherwise: - 

(i) if the Participant which participated in the first 

such Sole Risk Drilling (for the purposes of this clause 
13.5.8 "Original Sole Risk Participant") or if more than one 
such Participant, all such Participants participate in the 
development, then the Percentage Interest of each Participant 

which was not an Original Sole Risk Participant in such 
development shall equal its Percentage Interest in the 
Licence, and the remaining Percentage Interest in the 
development shall be held by the Original Sole Risk 
Participant (if more than one, in proportion to their 
Percentage Interests in the Licence or in such other 
proportion as they may have agreed under clause 13.2.3); or 

(ii) if less than all the Original Sole Risk Participants 

participate in the development, then the calculation under 
(i) above shall first be performed as though all the Original 
Sole Risk Participants were participating. The Percentage 
Interests in such development of those Original Sole Risk 
Participants who do not participate shall then be allocated 
to all participating Participants, in proportion to the 
Percentage Interests obtained in such preliminary calculation. 

13.5.9 Any Participant which does not participate in the development 

of a Discovery shall have no further rights in such development. 
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14. COSTS AND ACCOUNTING 

The Accounting Procedure 

The Accounting Procedure is hereby made part of this Agreement. In the 
event of any conflict between any provision in the main body of this 
Agreement and any provision in the Accounting Procedure, the provision in 
the main body shall prevail. 

15. DEFAULT 

15.1 Failure to Pay 

If any Participant ("Defaulting Participant") fails to pay in full its 

share of any Advance by the due date in accordance with paragraph 2.6 of 
section I of the Accounting Procedure: - 

(i) the Operator shall as soon as practicable notify by telex all 
the Participants of such default; 

(ii) with the exception of the Defaulting Participant each 
Participant ("Non-Defaulting Participant") shall contribute, as 
hereinafter provided, a share of the amount in default in the 
proportion that its Percentage Interest bears to the total of the 
Percentage Interests of the Non-Defaulting Participants and pending 
receipt of such additional contributions the Operator shall make 
arrangements to meet any commitments falling due by borrowing the 
necessary finance from outside sources or by making the necessary 
finance available itself and all costs of any such finance shall be 

charged to the Non-Defaulting Participants; finance made available 
by the Operator shall bear interest calculated on a day to day basis 

at a rate equal to two (2) per cent above Base Rate from time to 
time; 

(iii) within three (3) Working Days following the notification by 
the Operator under (i) above, the Operator shall notify all the 
Participants of the liability of each of the Non-Defaulting 
Participants to contribute to the amount in default and shall make a 
further Cash Call accordingly to take effect on the expiry of the 
six (6) Working Days specified in (iv) below; and 

(iv) if such default continues for more than six (6) Working Days 

after the date of notification by the Operator each of the 
Non-Defaulting Participants shall on the Working Day next following 

such sixth Working Day pay the amount notified under (iii) above, 
and thereafter shall continue to pay, in addition to its share of 
subsequent Advances, the same proportion of that part of all such 
subsequent Advances attributable to the Defaulting Participant until 
such time as the Defaulting Participant has remedied its default in 
full or until forfeiture, as hereinafter provided, and failure by 

any Participant to make such payments shall likewise and with the 
same results render that Participant in default. 

15.2 Remedy of Default 

The Defaulting Participant shall have the right to remedy the default at 
any time prior to forfeiture, as hereinafter provided, by payment in full 
to the Operator or, if the Non-Defaulting Participants have paid any 
amounts under clause 15.1 (iv), the Non-Defaulting Participants, in 
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proportion to the amounts so paid by them, of all amounts in respect of 
which the Defaulting Participant is in default together with interest 
thereon calculated on a day to day basis at the rate of five (5) per cent 
above Base Rate from time to time, from and including the due date for 

payment of such amounts until the actual date of payment. 

15.3 Continuation of Default 

15.3.1 If any default continues for more than six (6) Working Days 
after the date of notification by the Operator under clause 15.1(i) 
then, for so long as the default so continues, the Defaulting 
Participant shall not be entitled to its Substance Entitlement of 
Petroleum which shall instead be owned by Non-Defaulting 
Participants in the proportions in which their respective Percentage 
Interests bear to the total of the same. 

15.3.2 During the continuation of any default the Defaulting 
Participant shall not be entitled to be represented at meetings of 
the Joint Operating Committee or any sub-committee thereof nor to 
vote thereat (so that the voting interest of each Participant other 
than the Defaulting Participant shall be in the proportion which its 
Percentage Interest bears to the total of the Percentage Interests 
of such Participants) and shall have no further access to any data 

and information relating to the Joint Operations. The Defaulting 
Participant shall be bound by decisions of the Joint Operating 
Committee made during the continuation of the default. 

15.3.3 (i) In the event that the default continues for more than 
sixty (60) days then each of the Non-Defaulting Participants 

shall have the right to have forfeited to it and to acquire, 
by notice to the other Participants given thirty (30) days 

after such period of sixty (60) days, the interest of the 
Defaulting Participant in the Licence and in and under this 
Agreement or, if more than one Non-Defaulting Participant 

exercises such right, its proportionate share of the interest 

of the Defaulting Participant in the Licence and in and under 
this Agreement, such share being the proportion in which its 
Percentage Interest bears to the total Percentage Interests 

of such Non-Defaulting Participants; 

(ii) if none of the Non-Defaulting Participants exercises 
such right as is mentioned in clause 15.3.3 (i) then, without 
prejudice to any rights of the Non-Defaulting Participants, 

the Participants shall be deemed to have decided to abandon 
the Joint Operations and each Participant, including the 
Defaulting Participant, shall pay its Percentage Interest 

share of the costs of abandoning the Joint Operations. 

15.3.4 With respect to clause 15.3.3, any such forfeiture and 
acquisition of the Interest of the Defaulting Participant in the 
Licence and in and under this Agreement shall be: - 

(i) subject to any necessary consent of the Secretary; 

(ii) without prejudice to any other rights of each 
Participant other than the Defaulting Participant; 
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(iii) so forfeited and acquired as beneficial owner or 
owners free of any charges and encumbrances (other than rent 
and royalty under the Licence); 

(iv) subject to the Defaulting Participant remaining liable 

and obligated for its Percentage Interest share of all net 
costs and obligations that in any way relate to abandonment 
of Joint Operations; and 

(v) effective as of the date of default 

and the Defaulting Participant shall promptly join in such actions 
as may be necessary or desirable to obtain any necessary consent of 
the Secretary and shall execute and deliver any and all documents 

necessary to effect any such forfeiture and acquisition, and all 
costs and expenses pertaining to any such forfeiture and acquisition 
(including for the avoidance of doubt any stamp duty incurred on the 
documents executed to effect such forfeiture and acquisition) shall 
be the responsibility of the Defaulting Participant. 

15.4 Remedy for Default in Respect of a Development (Alternative 1) 

15.4.1 This clause 15.4 shall have effect in a case where the 
interest of the Defaulting Participant in a Development has been 
forfeited to and acquired by the Non-Defaulting Participants. 

15.4.2 The Defaulting Participant may, at any time within one (1) 
Year after such forfeiture, give notice to the Non-Defaulting 
Participants ("the Resumption Notice") that it is prepared to remedy 
the default and resume responsibility for a percentage share of all 
Advances in respect of that Development to become due after a date 
("the Resumption Date") specified in the notice being a date not 
less than twenty-eight (28) days not more than fifty-six (56) days 

after the service of the notice. 

15.4.3 Before the Resumption Date the Defaulting Participant shall 
pay to the Non-Defaulting Participants (in the same proportions as 
those in which they made good the default) a sum ("the Reimbursement 
Sum") calculated in accordance with the following formula: 

z=PXQ 

where: - 

Z= the Reimbursement Sum; 

P= the total amount of Cash Call as established by the Joint 
Account in the conduct of Joint Operations attributable to 
the Development between the date of the default and the 
Resumption Date; 

Q= the Substitute Percentage Interest as defined in clause 
15.4.4 below. 

The Defaulting Participant shall also pay to the Non-Defaulting 
Participants interest on the Reimbursement Sum at the rate of 5%0 

above Base Rate calculated on a day to day basis from time to time 
from the date of default to the Resumption Date. 
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15.4.4 Subject to any necessary consent of the Secretary, from the 
Resumption Date the Percentage Interest of the Defaulting 
Participant in the Development shall, in lieu of its Percentage 
Interest prior to default, be the Substitute Percentage Interest 
which shall be calculated in accordance with the following formula: 

X=YXA 
A+2B 

where: - 

X= the Substitute Percentage Interest; 

Y= the Percentage Interest which the Defaulting Participant 
would have had at the Resumption Date if it had not defaulted; 

A= the total amount of expenditures as established by the Joint 
Account in the conduct of Joint Operations attributable to 
the Development as at the date of default; and 

B= the total amount of expenditures as established by the Joint 
Account in the conduct of Joint Operations attributable to 
the Development as at the Resumption Date, less a sum equal 
to A above. 

15.4.5 On delivery of the Resumption Notice, the Participants shall 
promptly join in such actions as may be necessary or desirable to 
obtain any necessary consent of the Secretary and subject to such 
consent being obtained shall execute and deliver any and all 
documents necessary to effect any such recovery of interest by the 
Defaulting Participant. 

15.5 Cash Adjustments 

In the event that either: - 

(a) less than all of the Non-Defaulting Participants acquire the 
interest of the Defaulting Participant in the Licence and in and 
under this Agreement or in a Development by forfeiture and 
acquisition in terms of clause 15.3.3 or 

(b) Non-Defaulting Participants acquire such interest otherwise 
than in proportion to their respective Percentage Interests, 

then not later than the hundredth (100) day after the date of default the 
Non-Defaulting Participants shall make such cash adjustments between 
themselves as may be required to ensure that all amounts paid by them 
under clause 15.1 (iv) and interest payable thereon under clause 15.1 (ii) 

are borne and the amounts (if any) recouped from the Defaulting 
Participant are recouped by the Non-Defaulting Participants in proportion 
to the Percentage Interests of the Non-Defaulting Participants subsequent 
to forfeiture and acquisition in terms of clause 15.3.3. In the event that 
Substance Entitlement to Petroleum shall have accrued to the 
Non-Defaulting Participants in terms of clause 15.3.1, such cash 
adjustments shall take into account: - 
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(i) the value of Substance Entitlement derived by Non-Defaulting 
Participants from the Defaulting Participant's interest in terms of 
clause 15.3.1; and 

(ii) the Market Price received by Non-Defaulting Participants from 
BNOC (as defined in the Petroleum Option Deed) for the Petroleum 
which but for the provisions of the Petroleum Option Deed would have 
been attributable to the Defaulting Participant's interest 

in respect of the period from the date of default to the date of such 
adjustment. 

15.6 "Development" in this clause 15 means all works pursuant to a 
Development Programme approved by the Secretary under model clause 15 of 
the Licence and includes that part of the Licence Area being delimited by 
surface area but applying only to that interpreted closure of any 
geological structure or stratigraphic trap in which a petroleum reservoir 
exists which is the subject of the Development Programme. 

Alternative Default Clause 

15.1 Failure to Pay 

If any Participant ("Defaulting Participant") shall fail to pay in full 
its share of any Advance by the due date in accordance with the Accounting 
Procedure or otherwise fail to pay its share of costs and expenses as 
provided under this Agreement after rendition of a statement for the same, 
or shall fail to fulfil its royalty obligations as provided in clause 
----- as necessary to maintain the Licence: 

(a) Operator shall as soon as practicable notify by telex all the 
Participants of the default and of the date thereof; 

(b) with the exception of the Defaulting Participant, each 
Participant ("Non-Defaulting Participant") shall contribute, as 
hereinafter provided, a share of the amount in default such share 
being the proportion that its Percentage Interest bears to the total 
of the Percentage Interests of the Non-Defaulting Participants and 
pending receipt of such additional contributions the Operator shall 
make arrangements to meet any commitments falling due by borrowing 
the necessary finance from outside sources or by making the 
necessary finance available itself and all costs of any such finance 

shall be charged to the Non-Defaulting Participants; any such 
finance made available by the Operator shall bear interest 

calculated on a day to day basis at a rate equal to two (2) per cent 
above the Sterling Base Rate for lending as set from time to time by 

the London head office of Barclays Bank; 

(c) within three (3) Worki: 
the Operator under (a) above, 
Participants of the liability 
Participants to contribute to 
same time make a further cash 
expiry of the six (6) Working 

ng Days following the notification by 

the Operator shall notify all the 
of each of the Non-defaulting 
the amount in default and shall at the 

call accordingly to take effect on the 
Days specified in (d) below; and 
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(d) If such default continues for more than six (6) Working Days 
after the notification by the Operator under (a) above each of the 
Non-Defaulting Participants shall on the Working Day pay the amount 
notified under (c) above and thereafter shall continue to pay, in 
addition to its share of subsequent advances, the same proportion 
determined pursuant to (b) above of that part of all such subsequent 
advances attributable to the Defaulting Participant until such time 
as the Defaulting Participant has remedied its default in full or 
until forfeiture, as hereinafter provided, and failure by any 
Participant to make such payments shall likewise and with the same 
results render that Participant in default. 

15.2 The Defaulting Participant shall have the right to remedy the 
default at any time prior to forfeiture, as hereinafter provided, by 
payment in full to the Operator of all amounts in respect of which the 
Defaulting Participant is in default together with interest thereon 
calculated on a day to day basis at the rate of five (5) per cent above 
the Sterling Base Rate for lending as set from time to time by the London 
head office of Barclays Bank, from and including the due date for payment 
by the Defaulting Participant of such amounts until the actual date of 
payment by the Defaulting Participant. Such payment shall be applied for 
the account of such of the Operator and the Non-Defaulting Participants as 
have made finance available or made payments in respect of the amount in 
default pursuant to clause 15.1 and shall be dealt with in accordance with 
Section ----------, paragraph ---------of the Accounting Procedure. 

15.3 In the event that the default continues for a period ("the Remedy 
Period") of more than sixty (60) days where the default is the first 
default by Defaulting Participant, or more than thirty (30) days where the 
default is the second default of the Defaulting Participant, or more than 
fifteen (15) days where the default is the third default of the Defaulting 
Participant, or more than seven (7) days where the default is the fourth 

subsequent default of the Defaulting Participant then the right to remedy 
the default under clause 15.2 shall cease and: - 

(a) If the default has occurred prior to Commencement of 
Commercial Production: - 

(i) Each of the Non-Defaulting Participants shall have an 
option exercisable by notice given to the other Participants 

within thirty (30) days after the expiry of the Remedy 
Period, to acquire the whole or part of the Percentage 
Interest of the Defaulting Participant at Book Value. For 
the purpose of this clause 15, "Book Value" shall mean the 
total amount contributed to the Joint Account in respect of 
the Defaulting Participant's Percentage Interest to the date 

of default, plus interest calculated on a day to day basis on 
the amounts contributed from the dates of contribution at a 
rate equal to two (2) per cent above the Sterling Base Rate 
for lending as set out from time to time by the London head 

office of Barclays Bank. Each Non-Defaulting Participant 

giving such notice shall indicate the maximum share of the 
Defaulting Participant's Percentage Interest that such 
Non-Defaulting Participant wishes so to acquire. In the 
event that the total of the shares which the Non-Defaulting 
parties wish to acquire is less than or equal to the whole of 
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the Defaulting Participant's Percentage Interest, then each 
Non-Defaulting Participant shall be entitled to acquire the 
share indicated in this notice and the remainder of the 
Defaulting Participant's Percentage Interest ("the 
Remainder") shall be dealt with in accordance with the 
procedure outlined in (ii) and (iii) below. In the event 
that the total of the shares which the Non-Defaulting 
Participants wish to acquire is greater than the whole of the 
Defaulting Participant's Percentage Interest, the 
Non-Defaulting Participants shall endeavour to agree upon the 
division of the Defaulting Participant's Percentage Interest, 
failing which each Non-Defaulting Participant wishing to 
acquire part of the Non-Defaulting Participant's Percentage 
Interest shall be entitled to acquire a share of the 
Defaulting Participant's Percentage Interest up to that 
proportion which its Percentage Interest bears to the total 
of the Percentage Interests of all Non-Defaulting 
Participants wishing to take up a share of the Defaulting 
Participant's Percentage Interest plus, if the whole of the 
Defaulting Participant's Percentage Interest is not so 
allocated, a further share allocated in the same manner until 
the whole of the Defaulting Participant's Percentage Interest 
is so allocated. Each of the Non-Defaulting Participants so 
wishing and entitled to acquire a share of the Defaulting 
Participant's Percentage Interest shall subject to clause 
15.5 acquire such share and shall pay to the Defaulting 
Participants the Book Value of such share upon completion of 
the transfer thereof, which shall subject to any delay 

arising from the provisions of clause 15.5 be completed 
within thirty (30) days of the end of the period for serving 
notices to acquire such share. Immediately following 

completion, the acquiring Non-Defaulting Participant shall 
remedy upon the terms of clause 15.2 the portion of the 
default attributable to the portion of the Defaulting 
Participant's Percentage Interest acquired by such 
Non-Defaulting Participant. 

(ii) Following the end of the thirty (30) day period 
provided for in (i) above, the Remainder, if any, of the 
Defaulting Participant's Percentage Interest, shall be 
forfeited to and acquired by the Non-Defaulting Participants 

each Non-Defaulting Participant's share being the proportion 
which its Percentage Interest at the time bears to the total 
Percentage Interest of the Non-Defaulting Participants. Such 
forfeiture and acquisition shall be subject to the option of 
the Defaulting Participant, exercisable with effect not later 
than thirty (30) days after the Commencement of Commercial 
Production to re-acquire a portion of the Remainder from each 
of the Non-Defaulting Participants, in proportion to their 
receipts of the Remainder pursuant to this clause 
15.3(a)(ii), such portion being a Percentage Interest to be 
determined according to the following formula: - 

E=0.9 RX 
Where: - 

"E" is the Percentage Interest to be re-acquired; 
"R" is the Remainder; 
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"X" is a fraction, the numerator of which is the 
amount the Defaulting Participant had actually paid to 
the Joint Account at the date of default and the 
denominator of which is the amount paid to the Joint 
Account by all Participants (including the Defaulting 
Participant) up to the effective date of exercise of 
the Defaulting Participant's option under this clause 
15.3(a)(ii), in respect of the Defaulting 
Participant's Percentage Interest as it existed 
immediately prior to the exercise of the 
Non-Defaulting Participants' options under clauses 
15.3(a)(i) 

(b) If the default has occurred after Commencement of Commercial 
Production: - 

(i) The defaulting Participant's Percentage Interest shall 
be forfeited to and acquired by the Non-Defaulting 
Participants, each Non-Defaulting Participant's share being 
in the proportion that its Percentage Interest bears to the 
total of the Percentage Interests of the Non-Defaulting 
Participants, and subject to the right of the Defaulting 
Participant to re-acquire the whole of its Percentage 
Interest at any time (provided however that in the case of 
any second or further default by the same Defaulting 
Participant, a minimum forfeiture period may be determined by 
the Operating Committee as provided below) by remedying the 
default upon the terms of clause 15.2; provided however that 
that Substance Entitlement accrued to the Non-Defaulting 
Participants by virtue of the forfeited Percentage Interest 
during the forfeiture period as well as liability to pay to 
the Joint Account in respect of costs incurred for the Joint 
Account during the forfeiture period by virtue of the 
forfeited Percentage Interest shall remain with the 
Non-Defaulting Participants and shall not be required by the 
Defaulting Participant. In the event that the Defaulting 
Participant defaults more than once, the Operating Committee 

may determine a minimum forfeiture period which shall be: - 

on the second default, not longer than 3 months; and 

on the third and any subsequent default, not longer 
than 6 months. 

(ii) The Operating Committee may at the time it adopts, 
reviews or amends any Programme and Budget involving major 
capital expenditure provide that until such Programme and 
Budget, or any portion thereof so designated by the Operating 
Committee, is accomplished clause 15.3(a) shall apply as if 

there were no Commencement of Commercial Production, provided 
however that the formula in clause 15.3(a)(iii) shall be 

substituted by the following formula: - 

E=0.5 RX 

in which "E", "R" and "X" have the same meanings as in clause 
15.3(a)(iii). 
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15.4 With respect to clause 15.3 any forfeiture and acquisition of the 
interest of the Defaulting Participant in the Licence and in and under the 
Agreement shall be: - 

(a) subject to any necessary consent of the Secretary of State; 

(b) without prejudice to any other rights of each Participant 
other than the Defaulting Participants; 

(c) so forfeited and acquired as beneficial owner free of any 
charges and encumbrances (otherwise than as provided under this 
Agreement and other than periodic payments and royalty under the 
Licence); and the Participant's shall promptly join in such actions 
as may be necessary or desirable to obtain any necessary consent of 
the Secretary of State and shall execute and deliver any and all 
documents necessary to effect any such forfeiture and acquisition. 

15.5 In the event that development of a Field is contemplated after 
Commencement of Commercial Production of another Field, the Participants 
participating in development of the Field to be developed shall prior to 
commencement of development of the Field to be developed agree upon 
default procedures appropriate to the circumstances. 

16. DISPOSAL OF PETROLEUM 

16.1 Right and Obligation 

Subject to clause 15 and to the provisions hereinafter contained in 

respect of the development of any Discovery: - 

(i) each of the Participants shall have the right to take in kind 
and separately dispose of its Substance Entitlement in the total 
quantities of Petroleum available under this Agreement, provided 
always that the Operator shall have the right to use in any 
operations relating thereto as much of such Petroleum as may be 
needed by it therefor and the quantities to be so used shall be 

excluded from the estimates to be provided by the Operator; and 

(ii) each of the Participants shall have the obligation to lift 

and separately dispose of its Substance Entitlement in all Petroleum 

produced and/or stored at such times, in such quantities and in 

accordance with such procedures as may be agreed by all Participants 

which have or may have Substance Entitlements in respect of such 
development prior to the commencement of production but so that the 
rights of each of such Participants to lift Petroleum to which it is 

entitled shall not be prejudiced. 

16.2 Failure to Lift Crude Oil 

In the event that any of the Participants having a Substance Entitlement 
in any development shall find itself unable for any reason to lift such 
quantities of Crude Oil as are to be lifted by it in accordance with 
agreed offtake procedures it shall forthwith notify the other Participants 
having Substance Entitlements in such development to that effect. Such 
offtake procedures shall either: - 
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(i) provide that such quantities of Crude Oil shall be deemed not 
to have been produced and shall remain and accrue for and to the 
benefit of all Participants having Substance Entitlements in such 
development (including the Participant unable to lift as aforesaid) 
according to their respective Substance Entitlements; or 

(ii) make such provisions as the Participants may agree provided 
that such provisions shall not permit a Participant to delay the 
lifting of any quantities of Crude Oil not so lifted to a later 
period. 

Provided that in the event of the issue of an Election Notice pursuant to 
the Petroleum Option Deed the provisions set out in sub-paragraph (ii) 

above shall apply in respect of each Participant having a Substance 
Entitlement which is not equal to its Percentage Interest. 

16.3 NGLs and Natural Gas 

The Participants recognise that, in the event of the production of NGLs or 
Natural Gas, it may or will be or become desirable for them to enter into 

special arrangements for the disposal of the same and they agree that, in 

such event and upon the request of any of them, their respective 
representatives shall meet together as necessary to consider their entry 
into such arrangements and that, if and to the extent that any such 
arrangements are agreed, they will adopt and undertake the same. 

17. CONFIDENTIALITY 

17.1 Confidential Data and Information 

All data and information acquired or received by any Participants under 
this Agreement shall be held confidential during the continuance of this 
Agreement and for a period of five (5) year thereafter and shall not be 
divulged in any way to any third party, without the prior written approval 
of all the Participants provided that: - 

(i) any Participant may, without such approval, disclose such 
data and information: - 

(a) to any Affiliated party or bona fide intending 

assignee of such Participant upon obtaining a similar 
undertaking of confidentiality from such Affiliated party or 
assignee; or 

(b) to any outside professional consultants, upon 
obtaining a similar undertaking of confidentiality from such 
consultants provided that such Participant shall promptly 
inform the other Participants of the name of such consultants 
and the data and information disclosed to them; or 

(c) to any bank or financial institution from whom such 
Participant is seeking or obtaining finance, upon obtaining a 
similar undertaking of confidentiality from such bank or 
institution; or 

(d) to the extent required by the Acts, the Licence, any 
other applicable law or the regulations of any recognised 
stock exchange; or 
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(e) to the extent that the same has become generally 
available to the public; and 

(ii) the Operator may disclose such data and information to such 
persons as may be necessary in connection with the conduct of the 
Joint Operations upon obtaining a similar undertaking of 
confidentiality from such persons provided that the Operator shall 
promptly inform the other Participants of the names of such persons 
and the data and information disclosed to them. 

In the event of any Participant ceasing to hold a Percentage Interest, 
such Participant shall nevertheless remain bound by this clause 17.1. 

17.2 Trading Rights 

The Operator may, with the prior written approval of all the Participants 
and on such terms and conditions as they may determine, exchange any such 
data and information for other similar data and information and the 
Operator shall promptly provide all the Participants with a conformed copy 
of the agreement relating to such exchange and all such data and 
information. 

18. PUBLIC ANNOUNCEMENTS 

18.1 Subject to clause 18.2, the Operator shall be responsible for the 
preparation and release of all public announcements and statements 
regarding this Agreement or the Joint Operations provided always that no 
such public announcement or statement shall be issued or made unless prior 
thereto all the Participants have been furnished with a copy thereof and 
the approval of the Joint Operating Committee has been obtained. 

18.2 If any Participant shall itself wish to issue or make any public 
announcement or statement regarding this Agreement or the Joint Operations 
it shall not do so unless prior thereto it furnishes all the Participants 

with a copy of such announcement or statement and obtains the approval of 
the Joint Operating Committee provided that, notwithstanding any failure 
to obtain such approval, no Participant or any Affiliated party of such 
Participant shall be prohibited from issuing or making any such public 
announcement or statement if it is necessary to do so in order to comply 
with any applicable law or the regulations of a recognised stock exchange. 

19. OUTGOINGS AND GRANTS 

19.1 Outgoings 

The Participants shall be liable for the payment of their respective 
Percentage Interest shares of all sums which may be properly payable under 
the Acts and the Licence provided that to the extent permitted by the Acts 

and the Licence, the Operator shall pay all such sums excepting royalties 
for the Joint Account. 

19.2 Grants 

Grants received by any of the Participants from any governmental agency or 
body in the United Kingdom or of the European Economic Community in 

respect of their respective expenditures made pursuant to this Agreement 
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will be retained by the Participant receiving the same. The Operator 
shall supply to any Participant applying for a grant, at the sole cost of 
the Participant requiring the same, all requisite data and information 
which such Participant may reasonably require for the purpose. 

20. COVENANT, UNDERTAKING AND RELATIONSHIP 

20.1 Covenant and Undertaking 

Without prejudice to the overriding responsibility of the Operator under 
clause 5.2.2, each Participant hereby covenants and undertakes with each 
other Participant that it will comply with all the applicable provisions 
and requirements of the Acts and the Licence and will do all such acts and 
things within its control as may be necessary to keep and maintain the 
Licence in force and effect. 

20.2 Relationship 

20.2.1 The liability of the Participants hereunder shall be several 
and not joint or collective and each Participant shall be 
responsible only for its individual obligations hereunder. It is 

expressly agreed that it is not the purpose or intention of this 
Agreement to create, nor shall the same be construed as creating, 
any mining partnership, commercial partnership or other partnership. 

20.2.2 Subject to clause 5.2.3, each Participant, to the extent of 
its Percentage Interest share, agrees to indemnify each other 
Participant, for any Claim by or liability to (including any costs 
and expenses necessarily incurred in respect of such Claim or 
liability) any person not being a Participant hereto, arising from 

or in connection with the Joint Operations. 

21. ASSIGNMENT AND ENCUMBRANCE 

21.1 Restriction 

No assignment or transfer of any interest under the Licence or this 
Agreement shall be made by any Participant otherwise than in respect of an 
undivided interest in all or part of its interest in the Licence and in 

and under this Agreement (so that any such assignment shall include all or 
a corresponding part of any interest of such Participant in a Sole Risk 
Project) in accordance with the following provisions of this clause or the 
provisions of clause 22. 

21.2 Right 

21.2.1 Each of the Participants may, subject to any necessary 
consent and approval of the Secretary and to the provisions 
hereinafter contained, at any time upon notice to the other 
Participants assign all or part of its said interest to an 
Affiliated party of such Participant which has demonstrated to the 

satisfaction of the other Participants its financial capability to 

meet its prospective obligations hereunder. 

21.2.2 (i) If any Participant (in this clause 21.2.2 "the 
Assignor") at any time desires to dispose of all or part of 
its said interest otherwise than as provided in clause 21.2.1 
it shall give written notice to each of the other 
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Participants of its desire to dispose stating proposed terms 
and conditions of disposal. Within the period of seven (7) 
days of receipt of such notice, any Participants wishing to 
negotiate shall give counter-notice to that effect to the 
Assignor and such Participants shall be entitled to negotiate 
in good faith for the period of thirty (30) days following 
receipt by the Assignor of such counter-notice with a view to 
making, prior to the expiry of such period, a proposal, 
subject to contract, setting out the material terms for the 
acquisition of the said interest in the proportions that 
their respective percentage interests shall bear to the total 
of the same or in such other proportions as the negotiating 
Participants may agree. 

(ii) If such a proposal is made and is acceptable to the 
Assignor the Assignor and the proposing Participants shall 
use their best endeavours to prepare final documentation for 
the assignment of such interest and to apply to the Secretary 
for any necessary consent and approvals within sixty (60) 
days after the date of such proposal. 

(iii) If no such counter-notice is given or if no such 
proposal is made then, subject to any necessary consent and 
approval of the Secretary and to the provisions hereinafter 

contained, the Assignor shall be entitled to assign such 
interest to a third party provided: - 

(a) that such assignment shall be on terms and 
conditions which are no less favourable to the 
Assignor than those originally notified to the other 
Participants; and 

(b) that application shall be made to the Secretary 
for all necessary consents and approvals relating to 

such assignment within the period of one hundred and 

eighty (180) days after the expiry of the relevant 
period of seven (7) or thirty (30) days as the case 

may be. 

(iv) If such a proposal is made but is not acceptable to 

the Assignor then, subject to any necessary consent and 

approval of the Secretary and to the provisions hereinafter 

contained, the Assignor shall be entitled to assign such 
interest to a third party provided: - 

(a) that such assignment shall be on terms and 

conditions which are more favourable to the Assignor 

than those set out in such proposal; and 

(b) that application shall be made to the Secretary 

for all necessary consents and approvals relating to 

such assignment within the period of one hundred and 

eighty (180) days after the expiry of the said period 

of thirty (30) days. 
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21.2.3 No assignment other than as provided in clause 21.2.1 shall 
be effective or binding upon the Participants unless: - 

(i) any necessary consent and approval of the Secretary to 
such assignment shall have been obtained; and 

(ii) the remaining non-assigning Participants shall have 
consented to such assignment in writing (which consent may 
only be withheld on grounds of lack of financial 
responsibility and capability of the proposed assignee to 
discharge the obligations under this Agreement as they relate 
to the interest to be assigned). 

21.3 Effective Date 

No such assignment shall be effective or binding upon the Participants 
until the date upon which the assignor or assignee furnishes all the 
Participants with: - 

(i) an executed or photostatic copy of all documents relating to 
such assignment, together with any necessary consent and approval of 
the Secretary; and 

(ii) a written instrument (in form and content satisfactory to the 
Participants and duly executed by the assignee) accepting and 
assuming all of the obligations under this Agreement in so far as 
the interest assigned is concerned. 

21.4 Continuing Obligations 

A Participant so assigning all or part of its said interest shall remain 
liable to the other Participants for all obligations attaching to the 
interest assigned pursuant to this clause 21 which are incurred prior to 
the effective date of such assignment and such obligations shall in 

addition become the obligations of the assignee. 

21.5 Consent 

The Participants shall promptly join in such reasonable actions as may be 

necessary or desirable to obtain any consent and approval of the Secretary 
in connection with, and shall execute and deliver any and all documents 

reasonably necessary to effect, any such assignment. 

21.6 Costs 

All costs and expenses pertaining to any such assignment (including for 

the avoidance of doubt any stamp duty incurred on the documents executed 
to effect such assignment) shall be the responsibility of the assignor. 

21.7 Encumbrance 

Nothing contained in this clause 21 shall prevent a Participant from 
mortgaging, pleading or otherwise encumbering all or part of its interest 
in the Licence and in and under this Agreement for the purpose of security 
relating to finance provided that: - 
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(i) such Participant shall remain liable for all obligations 
relating to such interest; and 

(ii) the encumbrance shall be subject to any necessary approval of 
the Secretary and be expressly subordinated to the rights of the 
other Participants under this Agreement. 

22. WITHDRAWAL 

22.1 Restriction 

No Participant may withdraw from the Licence or this Agreement otherwise 
than in accordance with the following provisions of this clause. 

22.2 Right 

22.2.1 Any Participant may, subject to clauses 22.2.3 and 22.3 and 
always provided that all working obligations set out in schedule 4 
to the Licence have been completed, at any time prior to five (5) 
Months before the expiration of the Initial Term, give notice to the 
other Participants that it wishes to withdraw from the Licence and 
this Agreement. Within thirty (30) days of receipt of such notice, 
any of the other Participants may similarly give notice that it 

wishes to withdraw from the Licence and this Agreement. If all the 
other Participants give such notice no assignment shall take place, 
the Participants shall be deemed to have decided to abandon the 
Joint Operations and the Licence shall be surrendered on the 
earliest possible date. If less than all the other Participants 
give such notice the withdrawing Participants shall withdraw from 
the Licence and this Agreement on the earliest possible date and 
shall assign their respective interests in the Licence and in and 
under this Agreement to the non-withdrawing Participants in 

accordance with clause 22.3 without any compensation whatsoever. 

22.2.2 In the event that the Licence is continued for a Further Term 

any Participant may, subject to clauses 22.2.3 and 22.3 at any time 
thereafter give notice to the other Participants that it wishes to 
withdraw from the Licence and this Agreement. Within thirty (30) 
days of receipt of such notice, any of the other Participants may 
similarly give notice that it wishes to withdraw from the Licence 

and this Agreement. If all the other Participants give such notice 
no assignment shall take place, the Participants shall be deemed to 
have decided to abandon the Joint Operations and the Licence shall 
be surrendered on the earliest possible date. If less than all the 
other Participants give such notice the withdrawing Participants 

shall withdraw from the Licence and this Agreement on the earliest 
possible date and shall assign their respective interests in the 
Licence and in and under this Agreement to the non-withdrawing 
Participants in accordance with clause 22.3 without any compensation 
whatsoever. 

22.2.3 No Participant participating in a development Programme which 
the Secretary has authorised under model clause 15 of the Licence 

may withdraw from the Licence and this Agreement prior to the 
completion of the relevant works (as defined in the model clause) 
comprised in such development Programme. 
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22.3 Conditions 

With respect to clause 22.2: - 

(i) a withdrawing Participant shall assign all of its said 
interest to the non-withdrawing Participants, which interest shall 
(unless otherwise agreed by such non-withdrawing Participants) be 
allocated to them in the proportion in which their respective 
Percentage Interests prior to the effective date of withdrawal (as 
hereinafter defined) bear to the total of the same; 

(ii) a withdrawing Participant shall promptly join in such actions 
as may be necessary or desirable to obtain any consent of the 
Secretary in connection with, and shall execute and deliver any and 
all documents necessary to effect, any such assignment and a 
withdrawal shall not be effective and binding upon the Participants 
until the date upon which the same shall have been done ("the 

effective date of withdrawal") and all costs and expenses pertaining 
to any such assignment (including for the avoidance of doubt any 
stamp duty incurred on the documents executed to effect such 
assignment) shall be the responsibility of the withdrawing 
Participant; 

(iii) without prejudice to sub-clause (ii) above if the 
Participants holding in aggregate Percentage Interests amounting to 
or exceeding the percentage specified in clause 8.8.2 decide to 
withdraw from the Licence and this Agreement then the Participant or 
Participants deciding against such decision shall be entitled to 
require the withdrawing Participant to promptly join in such actions 
as may be necessary or desirable to obtain any consent of the 
Secretary in connection with and shall execute and deliver any and 
all documents necessary to effect, any such assignment and a 
withdrawal shall not be effective and binding upon the Participants 

until the date upon which the same shall have been done ("the 

effective date of withdrawal") and all costs and expenses pertaining 
to such assignment (including for the avoidance of doubt any stamp 
duty incurred on the document executed to effect such assignment) 
shall be the responsibility of the non-withdrawing Participant; 

(iv) a withdrawing Participant shall promptly join in all actions 
required by the other Participants for the maintenance of the 
Licence provided that its participation in such actions shall not 
cause it to incur after the date on which notice of withdrawal is 

given any financial obligations except as provided in this clause 22; 

(v) a withdrawing Participant shall pay all fines and penalties 
which may be prescribed by the Secretary and all costs and expenses 
incurred by the other Participants in connection with such 
withdrawal; 

(vi) a withdrawing Participant shall not be allowed to withdraw 
from the Licence and this Agreement if its said interest is subject 
to any liens, charges or encumbrances other than rent and royalty 
under the Licence, unless the other Participants are willing to 
accept the assignment subject to such additional liens, charges or 
encumbrances; 
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(vii) unless the Participant or Participants acquiring its said 
interest agree to accept the withdrawing Participant's liabilities 
and obligations, a withdrawing Participant shall remain liable and 
obligated for its Percentage Interest share of all expenditure 
accruing to the Joint Account under any Programme and Budget 

approved by the Joint Operating Committee and authorised by AFE 
prior to the date on which notice of withdrawal is given even if the 
operations concerned are to be implemented thereafter provided 
always that this sub-paragraph (vii) shall not render a withdrawing 
Participant liable for any amounts which such Participant would not 
have been obliged to pay had it not withdrawn; and 

(viii) a withdrawing Participant shall remain liable and obligated 
for its share of all net costs and obligations that in any way 
relate to the abandonment of Joint Operations or a Sole Risk Project 
in which such withdrawing Participant participated. Such share 
shall be the proportion which the withdrawing Participant's 

cumulative liftings of Petroleum up to the effective date of 
withdrawal bears the aggregate cumulative liftings of Petroleum of 
all the Participants up to the occurence of abandonment, and prior 
to withdrawal such withdrawing Participant shall provide the other 
Participants with such security therefor as is acceptable to all 
such other Participants based upon the then best estimate of 
aggregate cumulative liftings. 

--------------------------- 
(vii) a withdrawing Participant shall remain liable and obligated 
for its Percentage Interest share of all net costs and obligations 
that in any way relate to the abandonment of Joint Operations or a 
Sole Risk Project in which such withdrawing Participant participated 
if abandonment occurs within five (5) Years after the effective date 

of withdrawal and, prior thereto, such withdrawing Participant shall 
provide the other Participants with such security therefor as is 

acceptable to all such other Participants. 

------------------------------ 

23. FORCE MAJEURE 

23.1 The obligations of each of the Participants hereunder, other than 
the obligations to make payments of money, shall be suspended during the 
period and to the extent that such Participant is prevented or hindered 
from complying therewith by "Force Majeure" (as hereinafter defined). In 

such event, such Participant shall give notice of suspension as soon as 
reasonably possible to the other Participants stating the date and extent 
of such suspension and the cause thereof. Any of the Participants whose 
obligations have been suspended as aforesaid shall resume the performance 
of such obligations as soon as reasonably possible after the removal of 
the cause and shall so notify all the other Participants. 

23.2 In this clause 23 "Force Majeure" means any cause beyond the 
reasonable control of such Participant including (in so far as beyond such 
control but without prejudice to the generality of the foregoing 
expression) strikes, lock-outs, labour disputes, but such Participant 
shall not be obliged to settle any labour dispute except in such manner as 
it shall in its judgement consider fit, and compliance with any law or 
governmental order, rule, regulation or direction but solely restricted to 
laws, orders, rules, regulations or directions of government agencies or 
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bodies in the United Kingdom or of the European Economic Community or of 
any other organisation binding within the United Kingdom, provided that a 
lack of funds shall not constitute "Force Majeure". 

24. APPLICABLE LAW 

This Agreement shall be governed by and construed in accordance with 
English law and each of the Participants hereby submits to the 
jurisdiction of the High Court of England. 

25. ARBITRATION 

Any dispute between the Participants concerning any of the provisions of 
this Agreement or the rights or liabilities of the Participants hereunder 

shall, unless otherwise provided herein, be settled by arbitration in 

accordance with the rules then obtaining of the London Court of 
Arbitration before a board of one (1) or more arbitrators appointed in 

accordance with the said rules. Arbitration shall be held in London and 
any award rendered shall be binding on the Participants. Costs of 
arbitration shall follow the event. Judgement upon the award rendered may 
be entered in any court or other authority having jurisdiction or 
application may be made to the said court or other authority for a 
judicial acceptance of the award and an order of enforcement, as the case 
may be. 

26. NOTICES 

Any notice to be served under this Agreement shall be in writing and may 
be delivered by hand at, or sent by prepaid first class post, telex, 
telegram or cable to the relevant address set out below or such other 
address as any Participant may notify to all the other Participants from 
time to time. 

Any such notice given as aforesaid shall be deemed to have been given or 
received at the time of delivery if delivered by hand or the first Working 
Day next following the day of sending if sent by telex, telegram or cable 
or the second Working Day next following the day of sending if sent by 

post. Without prejudice to the foregoing provisions of this clause, if a 
Participant to which a notice is given does not acknowledge the same by 

the end of the third Working Day next following the day of delivery or 
sending, the Participant giving the notice shall communicate with the 
Participant which has not so acknowledged and, if necessary, re-delivery 
or re-send the notice. 

Britoil, 150 St. Vincent Street, Glasgow, G2 5LJ, Telex: 777633. 

27. DEFINITIONS AND INTERPRETATION 

In this Agreement: - 

(i) "Accounting Procedure" means the procedure set out in the 
Schedule hereto; 

(ii) "Acts" means the Petroleum (Production) Act, 1934, the 
Continental Shelf Act, 1964 and the Petroleum and Submarine Pipe 
Lines Act, 1975; 
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(iii) "Advance" means each payment of cash required to be made 
pursuant to a Cash Call; 

(iv) "AFE" means authority for expenditure; 

(v) "Affiliated party' means, in relation to any Participant, any 
company which is a Subsidiary of such Participant or a company of 
which such Participant is a Subsidiary or a company which is another 
Subsidiary of a company of which such Participant is a Subsidiary; 

(vi) "Base Rate" shall mean the Minimum Lending Rate of the Bank 
of England as posted from day to day provided that in relation to 
such day or days in respect of which a Bank of England Minimum 
Lending Rate be not posted, the above reference to such rate shall 
be construed as if it were a reference to the Daily Sterling Base 
Rate as set by Barclays Bank Limited, Lombard Street, London, EC3, 
for the day or days in question or such other UK clearing bank as 
the Operator may nominate; 

(vii) "Budget" means any budget in respect of a Programme; 

(viii) "Claim" means any statement whether written or oral of an 
entitlement to redress, relief, reparation, property or remedy 
including without limitation such a statement based on contract or 
founded in tort or equity; 

(ix) "Crude Oil" means crude liquid petroleum which is stable or 
has been stablised and, if necessary, otherwise treated to render it 

suitable for transportation by conventional crude oil tankship; 

(x) "Conversion Rate" means the mean of the spot selling and 
buying rates for transaction between the two currencies in question 
as openly quoted by National Westminster Bank Limited (53 
Threadneedle Street, London, EC2 branch) at 10.30am London time on 
the relevant date (or, if no such rates were quoted on that date, on 
the next following date on which such rates are quoted); 

(xi) "Discovery" means any discovery of reserves of Petroleum; 

(xii) "Dollars" or "$" means dollars of the United States of 
America; 

(xiii) "Further Term" means the term of years specified in the 
Licence as being the period for which the Licence may be continued 
next after the "surrender date" (as defined in the Licence); 

(xiv) "Initial Term" has the meaning assigned to it under the 
Licence; 

(xv) "Joint Account" means the account established and maintained 
by the Operator to record all Advances, expenditures and receipts in 
the conduct of the Joint Operations; 

(xvi) "Joint Operations" means all operations approved, or deemed 
to be approved, by the Joint Operating Committee and conducted in 

accordance with this Agreement after the date of commencement of 
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this Agreement as provided in clause 1 and in the case of operations 
under a development Programme and Budget means all operations in 
which all Participants are obliged to participate; 

(xvii) "Joint Operating Committee" means the committee established 
pursuant to clause 8; 

(xviii) "Joint Petroleum" means all Petroleum won and saved 
under the Joint Operations; 

(xix) "Joint Property" means all property acquired or held for use 
in connection with the Joint Operations; 

(xx) "Licence" means the production licence number P... bearing 
event date herewith and issued by the Secretary to the Participants 
and shall include any other licence issued to the Participants in 

substitution or partial substitution therefor; 

(xxi) "the Licence Area" means the area for the time being covered 
by the Licence; 

(xxii) "Material" means personal property, equipment or supplies; 

(xxiii) "Month" means a calendar month; 

(xxiv) "Natural Gas" means methane and any other hydrocarbons not 
extracted by artificial means and therefore forming part of the 
methane stream; 

(xxv) "NGLs" means any hydrocarbon or mixture of hydrocarbons other 
than Crude Oil and Natural Gas; 

(xxvi) "Non-Operator" means a Participant other than the Operator; 

(xxvii) "Operator" means the Participant for the time being 
designated as such under clause 4, acting in that capacity and not 
as the owner of a Percentage Interest; 

(xxviii) "Participants" means the parties to this Agreement and 
their respective successors and assigns; 

(xxix) "Percentage Interest" means for each of the Participants the 
undivided percentage interest held from time to time by it pursuant 
to this Agreement in the Licence or, where the context so requires, 
in any Sole Risk Development, and includes its entitlement for the 
time being to Petroleum won and saved under the Licence; 

(xxx) "Petroleum" has the meaning assigned to it under the Licence; 

(xxxi) "Petroleum Option Deed" means a deed dated ------------- 
entered into by the Participants with the Secretary and BNOC (as 

therein defined) which (inter alia) provides that at the request of 
the Secretary certain rights be granted to BNOC (as therein defined) 
in respect of Petroleum won and saved from the Licence Area; 

(xxxii) "Programme" means any programme of operations; 
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(xxxiii) "Quarter" means a period of three Months ending on 
31st March, 30th June, 30th September or 31st December in any Year; 

(xxxiv) "Secretary" means the Secretary of State for Energy; 

(xxxv) "Sterling" or "£" means pounds sterling of the United Kingdom; 

(xxxvi) "Sub-Area" means, at any given time, any part of the 
Licence Area, being delimited by surface area but applying only to 
that interpreted closure of any geological structure or 
stratigraphic trap in which the reservoir or reservoirs exist, which 
is subject to development by less than all Participants and in which 
the entire Percentage Interest therein is owned by those of the 
Participants carrying out the development; 

(xxxvii) "Subsidiary" has the meaning assigned to it under 
section 154 of the Companies Act, 1948; 

(xxxviii) "Substance Entitlement" subject to the Petroleum 
Option Deed, means in relation to any Participant and after taking 
into account the quantity of the Crude Oil, NGLs or Natural Gas (as 
the case may be) required to be delivered to the Secretary as 
royalty in kind pursuant to model clause 11 of the Licence, the 
Percentage Interest entitlement of that Participant in the 
development; 

(xxxix) "Wilful Misconduct" means, in relation to the 
Operator, an intentional and conscious, or reckless, disregard of: - 

(a) any provision of this Agreement; or 

(b) any Programme, not justifiable by any special 
circumstances; 

but shall not include any error of judgement or mistake made by any 
director, employee, agent or contractor of the Operator in the 

exercise, in good faith, of any function, authority or discretion 

conferred upon the Operator; 

(xl) "Working Day" means a day on which banks in the cities of 
both London and Glasgow are normally open for business; 

(xli) "Year" means a calendar year; 

(xlii) reference to any statute, statutory provision or statutory 
instrument includes a reference to that statute, statutory provision 
or statutory instrument as from time to time amended, extended or 
re-enacted; 

(xliii) reference to the singular includes a reference to the 

plural and vice versa; 

(xliv) reference to any gender includes a reference to all other 
genders; 

(xlv) unless the context otherwise requires, reference to any 
clause is to a clause of this Agreement; and 



- 998 - 

(xlvi) the headings are used for convenience only and shall not 
affect the construction or validity of this Agreement. 

IN WITNESS whereof the Participants have caused this Agreement to be 
executed by their duly authorised representatives the day and year first 

above written. 
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THE SCHEDULE 

THE ACCOUNTING PROCEDURE 

SECTION I 

GENERAL PROVISIONS 

1. DEFINITIONS AND PURPOSE 

1.1 In this Schedule: - 

(i) "Accruals" means the difference in any period between costs 
and benefits computed on the Cash Basis and costs and benefits 
computed on the Accrual Basis and shall include such items as 
contract retentions and pre-payments; 

(ii) "Accrual Basis" means that basis of accounting under which 
costs and benefits are regarded as applicable to the period in which 
the liability to the cost is incurred or the right to the benefit 
arises regardless of when invoiced, paid or received; 

(iii) "the Agreement" means the Agreement of which this Schedule 
forms part; 

(iv) "Billing Schedule" has the meaning given to that expression 
in paragraph 4.2; 

(v) "Billing Statement" has the meaning given to that expression 
in paragraph 4.2; 

(vi) "Cash Basis" means that basis of accounting under which only 
costs actually paid in cash and benefits actually received are 
included for any period; 

(vii) "Cash Reconciliation" has the meaning given to that 

expression in paragraph 5; 

(viii) "Major Service" has the meaning given to that expression in 

paragraph 4.2 of section III; 

(ix) "Major Surplus Item" has the meaning given to that expression 
in paragraph 2.1 of section III; 

(x) "Receipts" includes, but is not limited to, repayments of 
Advances, grant for the Joint Account received from any governmental 
agency or body in the United Kingdom or of the European Economic 
Community and monies (or the monetary value of other consideration) 
arising from the sale of Joint Property; 

(xi)words and expressions defined in the Agreement have the meanings 
therein ascribed to them; 

(xii) reference to any section is to a section of this Schedule; and 

(xiii) unless the context otherwise requires, reference to any 
paragraph is to a paragraph of the section in which the reference is 

made. 
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1.2 The purpose of the Accounting Procedure is to establish the 
principals of accounting which shall truly reflect the Operator's actual 
cost to the end that the Operator shall, subject to the provisions of the 
Agreement, neither gain nor lose by reason of the fact that it acts as the 
Operator. It is the intention of the Participants that there shall be no 
duplication of items charged to the Joint Account. Each of the 
Participants is responsible for maintaining its own accounting records to 
comply with all legal requirements and to support all fiscal returns or 
any other accounting reports required by any governmental authority in 
regard to the Joint operations, except those (if any) which it is the 
statutory obligation of the Operator to prepare and submit on behalf of 
the Participants. To enable each Participant to maintain such accounting 
data and information as may be necessary to enable such Participant to 
fulfil any statutory obligation to which it may be subjected, to the 
extent that such data and information could reasonably be expected to be 
available from the accounting records maintained by the Operator, and the 
cost thereof shall be for the Joint Account. 

1.3 With the agreement of all Participants the reporting requirements 
specified in the Accounting Procedure may be temporarily waived or varied 
to take account of the level of activity on the licence. 

2. BANK ACCOUNTS, CASH CALLS AND ADVANCES 

2.1 The Operator shall open and maintain separate current and interest 

earning deposit accounts in respect of funds in Sterling and any other 
currency in which Cash Calls are made from time to time at a properly 
constituted bank recognised as a bank by the Bank of England under Section 
3 of the Banking Act 1979, in order to deposit and hold the funds of the 
Participants for the Joint Operations. Upon opening the bank accounts the 
Operator shall notify to the Participants the name of the bank and the 
account numbers. Thereafter the Operator shall notify any changes to the 
Participants. The Operator shall at the request of any Participant 
furnish it with copies of bank statements and bank mandates in respect of 
any of the separate current or interest bearing deposit accounts. Except 
as provided in paragraph 2.7 the Operator shall not, without the prior 
approval of the Joint Operating Committee, transfer amounts between any of 
the bank accounts for the Joint Account held for different currencies. 
The Operator may transfer amounts from the separate bank accounts to its 

central disbursements accounts for expenditures to be borne by the 
Participants. Such transfers shall only be made in respect of payments 
already made by the Operator. 

2.2 Not less than ten (10) days prior to the beginning of each Month, 
the Operator shall furnish the Participants with a Cash Call requesting an 
Advance or Advances for such Month. The amount requested in a Cash Call 

shall be the Operator's estimate of the amount required from the 
Participants to enable the Operator to defray the net cash payments, being 

cash payments less cash receipts, due in the relevant Month under 
obligations authorised by the Participants and properly incurred by the 
Operator in connection with the Joint Operations. Such payments and 
receipts shall include value added tax and other taxes recoverable by the 
Operator for the benefit of the Participants. 

2.3 Each Cash Call shall specify, in respect of each Advance, the 
currency required, the bank account to which payment is to be made and the 
due date on which payment is required. The due date or dates on which 
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payment of an Advance or Advances is or are required shall be the date or 
dates on which the Operator estimates that it will be making a substantial 
amount of the net cash payments described in paragraph 2.2. Each Cash 
Call shall show the total sum required analysed by Participant. The 
amount requested in each such Advance shall be the Operator's estimate of 
the aggregate of the relevant net cash payment or payments to be made on 
each such date and any smaller sums which it estimates will be payable 
between the due date for payment of such Advance and the due date on which 
payment of the next Advance has been or will be required. Such estimate 
shall be based on the latest information available to the Operator at the 
time the Cash Call is made. If it become necessary to change the amount 
or the due date of any Advance, the Operator shall provide at least five 
(5) Working Days prior notice to the Participants. 

2.4 Cash Calls shall be made in Sterling but may, with the prior 
approval of the Joint Operating Committee, be made in a currency other 
than Sterling to the extent only that expenditure is contractually 
required to be paid in such currency and to the extent only that such 
expenditure is in excess of a sum to be determined by the Joint Operating 
Committee from time to time. Except as provided above, where payment is 
contractually required to be made in a currency other than Sterling, the 
Operator shall purchase the appropriate amount of the required currency 
with Sterling. The Operator shall keep the Participants informed of 
expenditures which are contractually required to be paid in currencies 
other than Sterling. 

2.5 The Operator shall supply with each Cash Call a Statement indicating 
the AFEs (or main groupings of AFEs in the case of an approved development 
Budget) for which the funds are required and the amounts attributable to 
each such AFE. 

2.6 Following a Cash Call the Participants shall make payments to the 
appropriate bank account maintained by the Operator for the Joint Account 

as specified in Paragraph 2.1 above. 

All such payments shall be made in sufficient time to ensure that they 
will each be credited to the appropriate bank account on the due date 

specified in the Cash Call. If any Participant fails to pay in full its 

share, calculated as above, of any Advance by the due date, the provisions 
of clause 15 shall apply. 

2.7 The Operator shall restrict the funds held in the bank accounts for 
the Joint Operations to a level consistent with that required for the 
conduct of the Joint Operations and, if circumstances occur so that funds 

are not required for immediate disbursement, shall either: - 

(i) deposit them as soon as possible in the interest earning bank 

accounts until they are required for disbursement; or 

(ii) promptly repay them to the Participants entitled thereto, 
subject to giving the notice as required below. 

Notwithstanding the foregoing, if on any day there exists a balance of 
cash which exceeds that which is required to enable the operator to make 
the net cash payments due between such day and the due date for payment of 
the next Advance, the Operator shall, provided such excess is greater than 
an amount which the Joint Operating Committee may from time to time 
determine as being significant, immediately provide the Participants 

entitled thereto with five (5) Working Days notice of repayment and shall 
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repay such excess to such Participants on the sixth Working Day. In the 
event that such a balance of cash remains from Advances made in a currency 
other than Sterling and is not repaid to the Participants entitled thereto 
pursuant to this paragraph, the Operator shall, except where an Advance in 
such currency is required pursuant to the next Cash Call, convert such a 
balance to Sterling. 

2.8 Any interest received by the Operator under paragraph 2.6 shall be 
repaid to the Participants entitled thereto upon receipt and any interest 

received by the Operator under paragraph 2.7 shall be credited to the 
Participants entitled thereto upon receipt. Any interest received in 

respect of funds held in central disbursement accounts shall be equitably 
apportioned between the operations using such central disbursements 

account. 

3. ACCOUNTING RECORDS 

3.1 The Operator shall open and maintain such separately identifiable 

accounting records as may be necessary to record'in a full and proper 
manner all Advances received by the Operator from the Participants and all 
expenditure incurred and all receipts obtained by the Operator in 

connection with the Joint Operations. 

3.2 The Joint Account shall be maintained in Sterling. Advances made by 
the Participants, expenditures and receipts in currencies other than 
Sterling shall be translated into Sterling using translation rates in 

accord with accounting practice approved by the Joint Operating 
Committee. Where expenditure is made in any currency other than Sterling 

and is met out of Advances made in Sterling, the sum charged to the Joint 
Account shall be the actual cost in Sterling of the other currency 
purchased. Any gain or loss resulting from the reconversion of any part 
of such currency to Sterling shall be for the Joint Account. 

4. BILLING STATEMENTS AND SCHEDULES 

4.1 The Operator shall send a report to the Participants within twenty 
five (25) days following the end of each Month on all payments made and 
all receipts obtained by the Operator in connection with the Joint 
Operations during such Month. Notwithstanding the provisions of this 
paragraph 4, interest received pursuant to paragraph 2 shall not be 
included in receipts for the purposes of such report, but shall be 

reported separately to the Participants in a statement accompanying the 
Billing Statement. 

4.2 Such report shall be made on a "Billing Statement" which shall be a 
statement showing the net total of all payments (less all receipts) 
relating to the Joint Operations and the amount thereof paid by or repaid 
to each Participant and shall be accompanied by "Billing Schedules" which 
shall be Schedules, dividing such payments and receipts into main 
classifications of expenditure indicative of the nature thereof within 
each approved AFE. The Billing Schedules shall also show cumulative net 
totals of all payments (less all receipts). In addition, unusual payments 
and receipts and also adjustments arising from audit reports submitted in 

accordance with paragraph 8.3 shall be indicated separately. 
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4.3 All Billing Statements and Billing Schedules shall give totals in 
Sterling. All payments made and receipts obtained in currencies other 
than Sterling and the rates used for their translation to Sterling as 
provided in paragraph 3.2 shall be identified in the Billing Schedules. 

4.4 The Cash Basis rather than the Accrual Basis shall be used in 
Billing Statements and Billing Schedules. Nevertheless for the 
Participants' internal accounting purposes the Operator shall show its 

estimate of Accruals for each AFE additionally and separately in the 
Billing Schedules each Month. The Operator shall also provide the 
Participants with its estimate of Accruals applicable to the Joint Account 
as at the end of each Year, as soon as possible and in any event not later 
than the following 15th January. 

4.5 In addition to its obligations under clause 7 the Operator shall 
within twenty five (25) days following the end of each Quarter provide the 
Participants with a list of insurance and other Claims, and litigation 

outstanding as at the end of that Quarter. 

5. MONTHLY CASH RECONCILIATION 

At the end of each Month the Operator shall prepare a reconciliation (a 
"Cash Reconciliation") consisting of a statement in each currency in which 
Advances have been made of: - 

(i) the total of Advances received in such. currency during the 
Month and the balance, if any, brought forward from previous Months; 

and 

(ii) the total of cash payments, net of receipts other than 
interest, made in such currency by the Operator during the Month as 
reflected in the Billing Statement for such Month and the net 
transfers, if any, during the Month to other currencies held for the 
Joint Account. 

(iii) the balances per the bank statements at the month-end. 

If any Cash Reconciliation shows a difference between (i) and (ii) above, 
the Operator shall, subject to giving notice as required under paragraph 
2.3 and to the extent that such difference has not been or will not be 

repaid under the provisions of paragraph 2.7, adjust the amounts in the 
Advance or Advances next due for payment, and, if part of such difference 

still remains, shall take such part into account in fixing the amount of 
Advances in subsequent Cash Calls. The Cash Reconciliation for any Month 

shall show separately the funds employed at the end of such Month on value 
added tax and other taxes recoverable by the Operator for the benefit of 
the Participants. The Cash Reconciliation shall be sent by the Operator 
to the Participants within twenty five (25) days following the end of each 
Month. 

6. INVENTORIES OF MATERIAL 

6.1 Periodic Inventories, Notice and Representation 

At reasonable intervals, and at least annually for warehouse stocks, a 
complete inventory shall be taken by the Operator of all controllable 
Material forming part of Joint Property, in accordance with the Operator's 

standard Materials procedure in force from time to time, a copy of which 



- 1005 - 

shall be supplied to any Non-Operator on request. Notice of intention to 
take a complete inventory shall be given by the Operator at least thirty 
(30) days before any such inventory is to be taken, so that each 
Non-Operator may be represented when any such inventory is taken. 
Alternatively, if the Operator maintains a system of checking Material by 
taking an inventory on a continuous basis the Operator may notify the 
Non-Operators whereupon the taking of a complete inventory shall not be 
required, and in such case the Non-Operators shall have the right to 
attend the Operator's premises to observe any part of such continuous 
check upon giving at least thirty (30) days notice to the Operator and the 
other Non-Operators. Failure of any of the Non-Operators to be 

represented at the taking of any complete inventory or any part of an 
inventory taken on a continuous basis shall bind such Non-Operator to 
accept any such inventory taken by the Operator which shall in any event 
furnish the Non-Operators with copies of all inventories. 

6.2 Reconciliation and Adjustment of Inventories 

At reasonable intervals, and at least annually for warehouse stocks, a 
reconciliation shall be made between an inventory list and the records of 
stocks held on the Joint Account and a list of surpluses and shortages 
shall be determined by the Operator and notified promptly to the 
Participants. Inventory adjustments shall be made by the Operator to the 
Joint Account for surpluses and shortages, with relevant explanations 
where available. 

6.3 Special Inventories 

Special inventories may be taken whenever there is any assignment under 
clause 21 or 22. In such cases, both the assignor and the assignee shall 
be entitled to be represented and shall be bound by the inventory so 
taken. Each Non-Operator shall be entitled at its own expense to require 
the Operator to take a special inventory of the Material forming part of 
Joint Property at any reasonable time. A special inventory shall be taken 
upon any change of the Operator. 

7. ADJUSTMENTS 

Payment of any Advance shall not prejudice the right of any of the 
Participants to protest or question the correctness of any amount included 
in a Billing Statement or a Building Schedule. Subject to the right of 
audit under paragraph 8, all Billing Statements and Billing Schedules 
rendered to the Participants by the Operator in relation to any Year shall 
conclusively be presumed to be true and correct after twenty four (24) 
Months following the end of such Year unless within the said twenty four 
(24) Month period any Participant takes written exception thereto and 
makes claim on the Operator for adjustment. Similarly adjustments 
favourable to the Operator shall only be made if written notice is given 
to the Participants within the aforesaid twenty four (24) Month period. 
The provisions of this paragraph shall not prevent adjustments resulting 
from physical inventories of the property as provided in paragraph 6 nor 
any claims involving a third party or adjustments required as a result of 
any statutory provisions. 
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$. AUDITS 

8.1 All the Non-Operators shall have the right to audit the accounts and 
records of the Joint Account for each Year including the Billing 
Statements and Billing Schedules relating thereto and to obtain all 
necessary information for such purposes, before the end of the twenty 
fourth (24th) Month following the end of such Year. The Non-Operators 
shall give at least thirty (30) days notice to the Operator of their 
intention to conduct an audit. The right of audit includes the right of 
access at all reasonable times during normal business hours to all 
accounts and records, pertaining to the Joint Account, maintained by the 
Operator and its Affiliated parties. The Operator may require that audits 
of accounts and records pertaining to the Joint Account which include 
information generally accepted as proprietary and confidential or are 
maintained by Affiliated parties of the Operator, other than any 
Affiliated party of the Operator which is conducting a substantial part of 
the Joint operations on behalf of the Operator, be conducted either by the 
Operator's statutory auditors working to the instruction of the 
Non-Operators (provided such appointment is accepted by the statutory 
auditors), or by an external auditor of international standing, to be 

appointed by the Non-Operators. Unless Operator elects to adjust Overhead 
Rates under Section II paragraph 3.6 the Overhead Rates will not be 

subject to audit, except as to their application in calculating sums 
charged to the Joint Account under that paragraph. In respect of 
contracts entered into by the Operator on behalf of the Parties, the 
Operator shall use reasonable endeavours to obtain audit rights for all 
Non-Operators in all contracts of a "cost-plus" nature and any other 
contracts where the Operator obtains audit rights. The Non-Operators 

shall endeavour normally to carry out audits of contractors jointly with 
the Operator. 

8.2 The Non-Operators shall make every reasonable effort to conduct 
audits jointly in a manner which will result in a minimum of inconvenience 
to the Operator. The Operator shall make every reasonable effort to 
co-operate with the Non-Operators and, where appropriate, under the 
provisions of paragraph 8.1 its statutory auditors or the external auditor 
and will provide reasonable facilities and assistance. 

8.3 At the conclusion of each audit, the Participants shall endeavour to 
settle outstanding matters and a written report will be circulated to all 
the Participants within three (3) Months of the conclusion of each audit. 
The report shall include all claims arising from such audit together with 
comments pertinent to the operation of the accounts and records. The 
Operator shall reply to the report in writing as soon as possible and in 

any event not later than three (3) months following receipt of the 
report. Should the Non-Operators consider that the report or reply 
requires further investigation of any item therein, the Non-Operators 
shall have the right to conduct further investigation in relation to such 
matter notwithstanding that the said period of twenty-four (24) Months may 
have expired. Such further investigation shall be commenced within thirty 
(30) days and be concluded within sixty (60) days of the receipt of such 
report or reply. 

8.4 Notwithstanding that the said period of twenty-four (24) Months may 
have expired, if evidence exists that the Operator has been guilty of 
Wilful Misconduct, the Non-Operators shall have the right to conduct 
further audits in respect of any earlier periods. 
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8.5 All adjustments resulting from an audit agreed between the Operator 
and the Non-Operator conducting the audit shall be rectified promptly in 
the Joint Account by the Operator and reported to the other 
Non-Operators. If any dispute shall arise in connection with an audit, it 
shall be discussed by the Joint Operating Committee and, if a settlement 
between the Participants is not unanimously agreed, the item or items in 
dispute shall be referred to arbitration as provided in clause 25. 

8.6 Costs incurred by the Non-Operators in connection with paragraphs 
8.1 to 8.5 inclusive shall not be charged to the Joint Accounts. Such 
audit costs shall normally be borne by all Non-Operators in the ratio of 
their Percentage Interests. 

9. BUDGETING, FORECASTING AND REPORTING 

The Operator shall furnish the Participants with Budgets, forecasts and 
reports in accordance with the procedures described in section IV. All 
Budgets shall be in Sterling. 

10. COST CONTROL 

The Operator shall control costs in accordance with the procedures 
described in section V. 

11. MODIFICATION AND REVISIONS 

The Accounting Procedure may be revised or amended from time to time by 
agreement of all Participants or, where expressly so provided, by 

agreement of the Joint Operating Committee and, if required, the Operator. 
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SECTION II 

CHARGEABLE EXPENDITURE 

Subject to the limitations hereinafter set out and to other relevant 
provisions of the Agreement the Operator shall charge the Joint Account 
with the following items of expenditure insofar as they relate to and are 
necessary for the conduct of the Joint Operations: - 

1. LICENCE PAYMENTS 

Licence rentals and licence fees of whatever nature paid by the Operator 
on behalf of the Participants in connection with the Joint Operations. 

2. PERSONNEL COSTS 

Actual cost of salary and related benefits of all personnel who work on 
the Joint Operations, as set out below. 

2.1 Time Sheets 

2.1.1 All personnel, other than those described in paragraph 2.1.2, 
who work on the Joint Operations under the direct control of the 
Operator will maintain time sheets for the purpose of charging 
salary and related benefits direct to the Joint Account. Time 
sheets will record time worked on the Joint Operations and all other 
operations whether such personnel are engaged full time or part time 
on the Joint Operations and will show the time worked on the various 
projects and other classifications of cost to enable personnel costs 
to be allocated to AFE's and shown separately within each AFE for 
Budget and cost control purposes. 

2.1.2 (BNOC Operator) 

Notwithstanding the foregoing and with the exception of personnel in 

a management area (as defined in 3.2(iii)) dedicated to AFE's within 
a development project budget, time sheets will not be maintained for 

such purpose by the following personnel owing to the impractibility 

of doing so: - 

(i) administrative support personnel (secretaries, 

typists, filing clerks, commissionaires, receptionists, 
cleaners, security staff, office services staff, travel 

staff); 

(ii) technical support personnel (librarians, print room 
operators, computer operators, data co-ordinators, 
stratigraphers, geochemists, palynologists, 
micro-palaeontologist, sedimentologists, core store 
attendants, chemical technicians, technicians, secretaries, 
typists); 

(iii) HQ finance, treasury and tax, operator accounting, 
financial planning, partner liaison and exploration finance; 

(iv) general and divisional management personnel (including 

executive secretaries); 
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(v) purchasing procurement and contracts staff; 

(vi) personnel of personnel units pension services and 
medical services; 

(vii) communications personnel; 

(viii) personnel of public affairs and information services, 
planning and economic units, and 

(ix) legal department. 

2.1.2 (BNOC Non-Operator) 

Notwithstanding the foregoing time sheets will not be maintained for 
such purpose by the following personnel owing to the 
impracticability of doing so: - 

(i) 

(ii) 
(This section to be completed by Operator 

(iii) based on its organisation but subject to the 
agreement of the Participants) 

(iv) 

(v) 

2.2 Personnel Employed by the Operator or any of its Affiliated Parties 

2.2.1 The amount to be charged to the Joint Account for each person 
who is employed by the Operator or by any of its Affiliated parties, 
other than any such person who is: - 

(i) described in paragraph 2.1.2; or 

(ii) involved in providing specific services under 
paragraph 7.2 or 

(iii) working in a location for which the cost of salary and 
related benefits is to be charged direct under paragraph 12; 

and who is working on the Joint Operations under the direct control 
of the Operator shall be the proportion of the Operator's or any of 
its Affiliated parties' actual cost of salaries and related benefits 
for each such person that the time worked by such person on the 
Joint Operations bears to the total time worked by such person as 
shown on the time sheets provided that payments in respect of 
retirement and severance and other like items shall be allocated 
equitable to the Joint Operations and other operations of the 
Operator and its Affiliated parties which have benefited from the 
services of the staff involved. For the purpose of this paragraph 
the Operator's or any of its Affiliated parties' actual cost of 
salary and related benefits will comprise: - 
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(i) gross salary plus allowances and benefits payable 
generally by the Operator or any of its Affiliated parties as 
part of its standard terms of employment in force in the 
relevant period; 

(ii) pension cost (assessed as a percentage of the salary 
cost for all the Operator's or any of its Affiliated parties' 
employees from time to time); 

(iii) National insurance cost; and 

(iv) any governmental tax or other such charges that may be 
levied upon the Operator or any of its Affiliated parties in 
respect of personnel. 

The Operator shall charge tnchargeable time such as annual holidays, 
public holidays, sickness, staff training and other like items both 
to Joint Operations and to other operations, conducted each Year on 
an equitable basis. 

2.2.2 The cost of the personnel described in paragraph 2.1.2 which 
is applicable to their work on the Joint Operations shall be deemed 
to be covered by the percentage charge for administrative overheads 
in paragraph 3. 

2.3 Personnel Seconded to the Operator or any of its Affiliated Parties 
from any Non-Operator or Hired by the Operator or any of its Affiliated 
Parties from Third Party Agencies. 

2.3.1 The amount to be charged to the Joint Account for each person 
who is working on the Joint Operations under the direct control of 
the Operator in an office or at a site which is controlled by the 
Operator other than any such person who is: - 

(i) described in paragraph 2.1.2; or 

(ii) involved in providing specific services under 
paragraph 7.2; or 

(iii) working in a location for which the cost of such 
seconded or hired personnel is to be charged direct under 
paragraph 12; 

and who is either seconded to the Operator or any of its Affiliated 

parties from any Non-Operator or hired from any third party agency 
shall be the proportion of the actual cost of salary and related 
benefits and where appropriate overheads charged to the Operator or 
any of its Affiliated parties by such Non-Operator or third party 
agency that the time worked on the Joint Operations by such person 
bears to the total time worked by such person as shown on the time 
sheets. 

The Operator shall take all reasonable steps to ensure that 
unchargeable time such as annual holidays, public holidays, 

sickness, staff training and other like items, if any, charged by a 
Non-Operator or a third party agency is charged both to Joint 
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Operations and to other operations served during the period of the 
secondment on an equitable basis. 

2.3.2 The cost of the personnel described in paragraph 2.1.2 which 
is applicable to their work on the Joint Operations shall be deemed 
to be covered by the charge for administrative overheads in 
paragraph 3. 

3. ADMINISTRATIVE OVERHEAD COSTS 

3.1 Administrative overhead costs incurred by the Operator or any of its 
Affiliated parties in relation to personnel who work on the Joint 
Operations under the direct control of the Operator shall be charged, 
subject to paragraph 3.5 or 3.6, as appropriate, by way of a fixed 
overhead rate or rates as set out under 3.2 below. 

3.2 (BNOC Operator) 

The administrative Overhead Rate shall be charged as a fixed percentage of 
the amount charged each Month under paragraph 2.2.1, (excluding therefrom 
any governmental tax or other such charges that may be levied upon the 
Operator or any of its Affiliated parties in respect of personnel) or 
under paragraph 2.3.1 as appropriate. Subject to paragraph 3.5 below, the 
percentage rates shall be as follows: - 

(i) for each person employed by the Operator or any of its 
Affiliated parties and working within the following management 
areas: - 

(a) for each such person working within the Exploration 

management area at any UK office of the Operator ----- % of 
the amount calculated under paragraph 2.2.1 (excluding as 
aforesaid) which relates to such person; and 

- for each such person working within the 
Operations management area at any UK office of the 
Operator ----- % of the amount calculated under 
paragraph 2.2.1 (excluding as aforesaid) which 
relates to such person; and 

- for each such person working within the 
Petroleum Engineering management area of any UK 

office of the Operator ----- 7 of the amount 
calculated under paragraph 2.2.1 (excluding as 
aforesaid) which relates to such person; and 

- for each such person working within the 
General Engineering management area at any UK office 
of the Operator ----- % of the amount calculated 
under paragraph 2.2.1 (excluding as aforesaid) which 
relates to such person; and 

(b) for each such person working on site or offshore 
within the Operations management area, ----- h0 of the 

amount calculated under paragraph 2.2.1 (excluding as 
aforesaid) which relates to such person; and 
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- for each such person working on site or 
offshore within the Construction management area, 
----- h of the amount calculated under paragraph 
2.2.1 (excluding as aforesaid) which relates to such 
person; and 

(ii) subject to paragraph 3.3, for each person either seconded 
from any Non-Operator to the Operator or any of its Affiliated 

parties for the Joint Operations or hired from third party agencies 
for the Joint Operations: - 

(a) for each such person working within the Operations 

management area at any UK office of the Operator ----- % of 
the amount calculated under paragraph 2.3.1 which relates to 
such person; and 

(b) for each such person working on site within the 
Operations management area, ----- % of the amount 
calculated under paragraph 2.3.1 which relates to such person 

(iii) a management area is defined as an area designed under the 
responsibility of a Director/General Manager which consists of costs 
centres under his control. The Operator may, as part of the review 
procedure under paragraph 3.5 below, vary the content of, or 
introduce additional, management areas. 

3.2 (BNOC Non-Operator) 

(This section dealing with the calculation and specification of the 
Overhead Rates shall be based upon Operators existing system but subject 
to the agreement of the Participants). 

3.3 No charge shall be made for the Operator's or any of its Affiliated 

parties' administrative overheads for personnel seconded from any 
Non-Operator other than an Affiliated party of the Operator or for 

personnel hired from a third party agency if such personnel are working on 
site or at offices other than those of the Operator or any of its 

Affiliated parties, if the costs thereof are charged under paragraph 12. 

3.4 (i) The said Overhead Rates shall be deemed to cover the 
following (insofar as such costs are not recovered in the charges 
for providing specific services under paragraph 7.2): - 

(a) the salaries and related benefits of personnel 
described in paragraph 2.1.2; 

(b) the costs of maintaining the offices referred to in 

paragraph 3.2; 

(c) routine computer applications such as invoicing and 

payroll which, by their nature, cannot be charged direct to 
individual operations; 
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(d) administrative services provided by Affiliated 
parties of the Operator, such as general administration, 
finance, legal, tax and treasury; and 

(e) all other costs of the Operator and any of its 
Affiliated parties not specifically provided as chargeable 
to the Joint Account elsewhere in this section II, other 
than any other type of expenditure which may be specifically 
approved by the Joint Operating Committee under paragraph 13 
as being separately chargeable; and 

3.5 Without prejudice to 3.6 below the following review procedure shall 
apply to the Overhead Rates: - 

(i) The said Overhead Rates, and/or the categories of personnel 
listed in paragraph 2.1.2 shall be subject to review by the Joint 
Operating Committee at the request of any Participant made by 1st 
August in any Year. If the Joint Operating Committee and the 
Operator approve any change to any of the Overhead Rates and/or the 
categories of personnel listed in paragraph 2.1.2 which approval 
shall not be unreasonably withheld, the new Overhead Rates and/or 
the revised categories of personnel listed in paragraph 2.1.2 shall 
be applied to charges made under paragraph 3.2 for periods 
commencing Ist January in the following Year. The charge made under 
paragraph 3.2 for any period ending 31st December shall not be 

affected by any change of Overhead Rates which may be agreed to be 

effective from the following Ist January. 

(ii) In respect of any management area, the costs of which are 
chargeable under an approved Development Budget or an approved 
Production Budget, or in respect of a Project management area, the 
costs of which are chargeable under any approved Budget the said 
percentage rates shall further be subject each calendar half year to 
a reassessment of the manning levels and associated office occupancy 
costs inherent in the Overhead Rate calculation. Based upon this 
review Operator shall re-calculate the Rate and estimate the charge 
arising out of applying such Rate for the ensuing half year. Should 

such charge vary significantly from the charge calculated using the 
existing Rate Operator shall propose to the Joint Operating 
Committee that the Rate be changed. 

In this context a "significant variance" shall be as determined by 
the Joint Operating Committee, but shall be as a minimum 10% of the 
charge for the next half year as calculated or £100,000, whichever 
is the greater. 

The review shall be carried out, and recommendations made, by 28th 
February and 31st August for the first and second half respectively 
of each calendar year. 

The charges made under paragraph 3.2 for the previous half year 
shall not be affected by the change of Overhead Rate which may be 

agreed to be effective from the first day of the following half year. 

3.6 Notwithstanding 3.5 above the Operator may elect for any budget year 
to vary the fixed Overhead Rates during such year to reflect cumulative 
costs incurred subject to: - 
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(i) Making such election by 1st August of the preceding year. 

(ii) Cumulative adjustments for each year to any overhead Rate 
not exceeding plus or minus ten percent of the initial Rate approved 
by the Joint Operating Committee. 

(iii) Notification of adjustments given to the Participants by the 
31st March in the following year. 

Each adjustment made to an Overhead Rate shall be notified to Participants 
in the Billing Statement wherein it is first charged. 

4. EXPENSES INCURRED BY PERSONNEL 

All direct expenses reasonably and necessarily incurred by personnel who 
work under the direct control of the Operator or of its Affiliated parties 
on the Joint Operations including: - 

(i) travelling and relocation expenses; and 

(ii) living allowance (when paid in lieu of hotel expenses for 

visits to site). 

All expenses charged to the Joint Account under this paragraph shall be in 

accordance with the Operator's standard terms of employment in force in 
the relevant period and shall include those incurred in connection with 
the families of personnel where appropriate. Relocation expenses at the 
termination of a period of work on the Joint Operations will be on the 
basis of a return to domicile within the United Kingdom unless the 
personnel involved return to a location outside the United Kingdom from 

which they have been drawn for work on the Joint Operations when the 
relocation expenses shall be on the basis of a return to that location. 
Where an employee is relocated for the Operator's sole benefit, the costs 
of such relocation shall not be charged to the Joint Account. Direct 

expenses charged under the provisions of this paragraph will be charged on 
an equitable basis taking into consideration time spend by personnel on 
both the Joint Operations and on other operations of the Operator or its 
Affiliated parties. 

5. MATERIAL 

5.1 General 

Material purchased by the Operator from third parties or transferred from 
the Operator or any of its Affiliated parties for use in connection with 
the Joint Operations, including Material purchased or transferred for 
warehouse stock, at values provided in paragraphs 5.2 and 5.3 unless 
otherwise chargeable under this Section II. So far as is reasonably 
practical and consistent with efficient and economical operation and 
provision for emergencies, only such Material shall be purchased as or 
transferred to Joint Property as may be required for immediate use, and 
the accumulation of surplus stocks of Joint Property shall be avoided. 

5.2 Material Purchased from Third Parties 

Material purchased from third parties for use on the Joint Operations at 
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cost which shall mean net invoice price (after deducting all trade and 
cash discounts actually received) together with any transport costs, 
forwarding and documentation fees, packing costs, duties, licence fees, 

non-recoverable taxes and like items chargeable against the goods. 

5.3 Material Transferred from the Operator or any of its Affiliated 
Parties 

5.3.1 No charge shall be made for Material transferred from the 
Operator or any of its Affiliated parties for use on the Joint 
Operations whether wholly or partly owned by them except as provided 
in this paragraph 5.3. 

5.3.2 The Joint Operating Committee may agree at the 
recommendation of the Operator that specified Material wholly or 
partly owned by the Operator or any of its Affiliated parties be 
transferred for use on the Joint Operations on a continuing basis 

upon stated terms and conditions including the method of determining 

the value to be charged and any overall monetary limitation on the 

aggregate of transfers. 

5.3.3 Material with an aggregate value of less than fifty thousand 

pounds Sterling (£50,000) in any calendar year may be transferred 
from the Operator or any of its Affiliated parties for use on the 
Joint Operations without prior approval of the Joint Operating 
Committee and the value to be charged therefore shall be determined 

as follows: - 

(i) New Material (Condition "A") 

New Material shall be classified as condition "A" and shall, 
unless otherwise agreed by the Joint Operating Committee, be 

charged at the lower of cost to the Operator or any of its 

Affiliated parties or the current market value. 

(ii) Used Material (Conditions "B" and "C") 

Material which is in sound and serviceable condition and is 

suitable for re-use without reconditioning shall be 

classified as condition "B" and priced at seventy five per 
cent (75%) of the value determined in accordance with 
paragraph 5.3.3(i). Material which is not in sound and 

serviceable condition but which is suitable for re-use after 

reconditioning shall be classified as condition "C" and 

priced at fifty per cent (50%) of the value determined in 

accordance with paragraph 5.3.3(i). 

5.3.4 Material transferred from the Operator or any of its 

Affiliated parties for use on the Joint Operations in the 

safe-guarding of lives or property or the prevention of pollution 
under clause 5.9.2 shall be charged at current market values. 

5.4 Warranty of Material 

The Operator does not warrant the Material charged to the Joint Account 

under paragraph 5.2 beyond the manufacturer's or supplier's guarantee, 



- 1016 - 

express or implied. In the case of any such Material which is defective a 
credit shall not pass to the Joint Account until an adjustment has been 
received by the Operator from the manufacturer or supplier. The Operator 
will promptly credit the Joint Account in respect of all other Material 
which is defective at the time when it is transferred from the Operator or 
any of its Affiliated parties. 

6. TRANSPORT 

The cost of transport to move personnel and Material necessarily incurred 
by the Operator or any of its Affiliated parties in connection with the 
Joint operations, unless otherwise chargeable in this Section II. 

7. SERVICES 

7.1 Services Provided by Non-Operators and Third Parties 

The cost of consultants' and other services and facilities provided by 
Non-Operators and third parties for the Joint Operations, unless otherwise 
chargeable in this Section II. 

7.2 Services provided by the Operator or by any of its Affiliated Parties 

7.2.1 Material, services and facilities for use on the Joint 
Operations, owned, partly owned or leased by the Operator or any of 
its Affiliated parties, at the following rates: - 

(i) water, fuel, power, compressor and other auxiliary 
services at rates commensurate with the cost, including 
interest, of providing and furnishing such services to the 
Joint Operations but not exceeding rates currently 
obtainable from third parties for like services and 
equipment on comparable terms in the area where the Joint 
Operations are located; 

(ii) automotive equipment at rates commensurate with 
cost, including interest, of ownership and operation. 
Automotive rates shall include cost of oil, petrol, repairs, 
insurance and other operating expenses and normal 
depreciation. Charges to the Joint Account shall be based 

on actual cost of use in service on, or in connection with, 
the Joint Operations. Truck and tractor rates may include 

wages and expenses of a driver. All rates shall not exceed 
those currently prevailing for like services and equipment 
on comparable terms in the area where the Joint Operations 

are located; 

(iii) a rate commensurate with the cost, including 
interest, of ownership and maintenance for the use of 
drilling and clean-out tools and any items of the Operator's 

or any of its Affiliated parties machinery or equipment 
furnished for the Joint Operations including computer for 

routine applications which can be charged direct to 
individual operations provided that such charges shall not 
exceed those currently prevailing for like services and 
equipment on comparable terms in the area where the Joint 
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Operations are located. The rate for use of computer may 
include the salaries of personnel; 

(iv) a fair rate, which may include the salaries of 
personnel, for laboratory services performed by the Operator 
or any of its Affiliated parties for the benefit of the 
Joint Operations, such as gas, water, core and any other 
analyses and tests, provided such charges shall not exceed 
those currently prevailing for like services on comparable 
terms if performed by outside service laboratories; and 

(v) a fair rate, which may include the salaries of 
personnel and handling and storage charges (other than those 
charged under paragraph 12), for services rendered by the 
Operator or any of its Affiliated parties in the purchase of 
Material for the benefit of the Joint Operations, provided 
such charges shall not exceed those currently prevailing for 
like services on comparable terms if performed by outside 
purchasing agents. 

(vi) a rate commensurate with cost of salary, related 
benefits and associated administrative overhead costs for 
technical services provided by specialist staff employed by 
Affiliated parties. 

(vii) rates commensurate with cost, including financing 
and handling for use of common facilities including but not 
limited to, supply boats and helicopters. Such rates to 
represent the equitable cost sharing of such facilities 
between all operations using such facilities. 

Before performing any such services, the Operator shall obtain the 
approval of the Joint Operating Committee for the terms of use, 
basis of allocation or the rates it or any of its Affiliated parties 
proposes to charge and such rates may be revised and adjusted from 
time to time, with the approval of the Joint Operating Committee. 

7.2.2 The terms of use, basis of allocation or the rates which the 
Operator or any of its Affiliated parties propose to charge for the 
use of any other Material, services or facilities, such as drilling 

rig and computer (other than routine applications) owned, partly 
owned or leased by them to be used on the Joint Operations shall, be 

subject to the prior approval of the Joint Operating Committee. 

8. DAMAGE AND LOSSES 

All costs and expenses necessary for the repair or replacement of Joint 
Property because of fire, flood, storm, theft, accident or any other cause 
except insofar as such costs and expenses are the liability of the 
Operator under the Agreement. The Operator shall furnish the 
Non-Operators with a notice of any damage or loss incurred in excess of 
Ten Thousand Pounds (£10,000) for each incident as soon as practicable 
after a report thereof has been received by the Operator. The Operator 

shall also furnish to any Non-Operator, in respect of any damage or loss, 

such information and documentation as may be reasonably requested. 
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9. LEGAL EXPENSES 

All costs and expenses of litigation subject to clause 7.3.1 and other 
legal service necessary or expedient in connection with the Joint 
Operations (other than those incurred in relation to claims made by the 
Non-Operators against the Operator or vice versa). 

10. TAXES 

All taxes and other governmental levies of every kind and nature (other 
than those on profits or income of the Participants) assessed or levied 
upon or in connection with the Joint Operations which have been paid by 
the Operator for the benefit or on behalf of the Participants and which 
are not recoverable by the Operator. If the Operator demonstrates that 
any tax which is normally recoverable cannot be so recovered, such tax 
will be chargeable under this paragraph. 

11. INSURANCE AND CLAIMS 

11.1 Premiums paid for insurance carried for the benefit of all the 
Participants in connection with the Joint Operations pursuant to clauses 
7.1 and 7.2. 

11.2 Expenditures made in settlement of any Claims, damages judgements 

and other such expenses, in connection with the Joint Operations. 

12. FIELD EXPENSES 

The cost including/excluding salary and related benefits of personnel 
employed by the Operator or by any of its Affiliated parties and 
including/excluding the cost of personnel seconded to the Operator or any 
of its Affiliated parties from any Non-Operator or hired from any third 
party agency, of establishing and maintaining shore bases, warehouses, 
camps and other field facilities used in connection with the Joint 
Operations. If such facilities are used in connection with other 
operations the cost charged to the Joint Account shall be a proportion 
calculated on an equitable basis and approved by the Joint Operating 
Committee. The cost of establishing and maintaining any shore base, 

warehouse, camp or other field facility used in connection with Joint 
Operations shall not include any allocation of costs in respect of any 
other location of the Operator or any of its Affiliated parties. 

13. OTHER TYPES OF EXPENDITURE 

Any type of expenditure not covered by the types of expenditure described 
in paragraphs 1 to 12 incurred by the Operator which is necessary and 
proper for the Joint Operations, provided it is approved by the Joint 
Operating Committee. 
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SECTION III 

RECEIPTS 

1. GENERAL 

The Operator shall promptly credit to the Joint Account all sums received 
in connection with the Joint Operations as a result of: - 

(i) sale of Material and other Joint Property as provided in 

paragraphs 2 and 3; 

(ii) services provided to third parties or individual 
Participants by the Operator on behalf of the Participants whether 
using Material, other Joint Property, facilities, expertise or 
otherwise as provided in paragraph 4; 

(iii) reimbursement by third parties of any sums expended by the 
Operator on behalf of the Participants; 

(iv) insurance claims made by the Operator in respect of 
insurance carried for the benefit of all the Participants; 

(v) claims made by the Operator on behalf of the Participants; 

(vi) Material returned to the Operator or any of its Affiliated 

parties from the Joint Operations as provided in paragraph 5; and 

(vii) any other event giving rise to a receipt (including 
interest) by the Operator on behalf of the Participants. 

2. DISPOSAL OF MATERIAL 

2.1 General 

If the Operator shall consider that any items of Material having an 
original unit cost to the Joint Account of more than five thousand pounds 
Sterling (£5,000) or aggregate of original unit costs totalling more than 
twenty thousand pounds Sterling (£20,000) ("Major Surplus Items") are no 
longer needed or suitable for the Joint Operations it shall give notice to 
the Participants accompanied by details of the Major Surplus Items and the 

applicable price under paragraph 2.2.3 and obtain the prior approval of 
the Joint Operating Committee before disposing of the same in the manner 
hereinafter provided. 

2.2 Material Purchased by the Participants 

2.2.1 The Operator shall have a prior right to purchase any 
surplus Material, other than Major Surplus Items, but is under no 
obligation to do so. In the case of Major Surplus Items, the 
disposal of which has been approved by the Joint Operating 
Committee, each of the Participants (including the Operator) shall 
be entitled for a period of thirty (30) days from the date of such 
approval to purchase such Major Surplus Items by giving notice to 
the Operator. 
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2.2.2 If more than one Participant has indicated within the said 
period of thirty (30) days its wish to acquire the same Major 
Surplus Items then the Operator shall promptly, in respect of each 
such item, give notice to each such Participant of the name of the 
other Participants which wish to acquire that item. The 
Participants concerned shall be allowed fourteen (14) days from the 
date of such notification to agree upon a division or allocation of 
each such item between themselves. If the Participants concerned 
are unable to agree upon the division or allocation of any Major 
Surplus Item the Operator shall request competitive bids from the 
Participants concerned in respect of that item and shall accept the 
highest bid. Where the Operator bids in competition with other 
Participants it shall arrange the bidding procedure so that it gains 
no advantage from acting as the Operator. 

2.2.3 Unless otherwise agreed by the Joint Operating Committee, 

all items of surplus Material to be sold under paragraph 2.2.1 or 
2.2.2, shall be so sold at prices determined by the Operator in 

accordance with the following bases, except that any Major Surplus 
Items sold in consequence of a competitive bid by any Participants 

may be at higher but not lower prices: - 

(i) New Material 

New Material (condition "A") being new Material never used, 
at one hundred per cent (100%) of the cost thereof to the 
Joint Account; 

(ii) Good Used Material 

Good used Material (condition "B") being used Material in 

sound and serviceable condition, suitable for re-use without 
reconditioning, at seventy five per cent (75%) of the cost 
thereof to the Joint Account; 

(iii) Other Used Material 

Used Material (condition "C") being used Material which is 

not in sound and serviceable condition but suitable for 

re-use after reconditioning at fifty per cent (50%) of the 

cost thereof to the Joint Account; 

(iv) Bad-Order Material 

Material (condition "D") which is no longer suitable for its 

original purpose without excessive repair but usable for 

some other purpose, at an appraised value; and 

(v) Junk Material 

Junk Material (condition "E") being obsolete and scrap 
Material, at prevailing prices. 

2.3 Material Purchased by the Participants and Others 

If no Participant has advised the Operator of its wish to purchase any or 
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all Major Surplus Items within thirty (30) days after the said approval of 
the Joint Operating Committee or if the Operator does not exercise its 
option to purchase any other items of surplus Material, then the Operator 
shall, unless the nature or value of an items makes tendering 
impracticable or uneconomic, prepare a list of the items for sale and 
competitive bids shall be requested from third parties and from the 
Participants. The Operator will ordinarily accept the highest bid but 
shall reserve the right to accept or refuse any offer. In the event that 
the higher offer is not accepted the Operator will inform the Participants 
in advance of refusing such offer giving its reason therefore. All 
documentation concerned with such competitive bids and all subsequent 
sales shall be retained as part of the records available for audit. 

2.4 Alternative Methods of Disposals 

In the event that no such bids for items of surplus Materials are received 
or if the nature or value of an item makes tendering impracticable or 
uneconomic, the Operator shall dispose of the same as it thinks fit other 
than to itself or its Affiliated parties provided that, if any Major 
Surplus Item is involved, the Operator shall make a recommendation to the 
Joint Operating Committee for an alternative method of disposal and shall 
obtain the approval of the Joint Operating Committee thereto prior to 
implementation. 

3. DISPOSAL OF JOINT PROPERTY OTHER THAN MATERIAL 

If the Operator shall consider that any item of Joint Property other than 
Material is no longer needed or suitable for the Joint Operations it shall 
inform the Joint Operating Committee and the Joint Operating Committee 

shall decide whether such items shall be disposed of and, if so, the terms 
and conditions of disposal. 

4. SERVICES PROVIDED TO THIRD PARTIES OR INDIVIDUAL PARTICIPANTS BY THE 
OPERATOR ON BEHALF OF THE PARTICIPANTS 

4.1 General 

Services using Material, other Joint Property, facilities, expertise or 
other resources available to the Joint Operations may be rendered to third 
parties or individual Participants as provided in this paragraph 4, except 
that in no instance shall the provision of such service jeopardize, hinder 

or unreasonably interfere with the Joint operations or any Sole Risk 
Project. The provisions of this paragraph 4 shall not apply to the 
provision of services to a third party in an emergency, nor to services 
rendered by the Operator in accordance with paragraphs 5.3,7.2 and 12 of 
section II. 

4.2 Major Service 

If the Operator shall consider that the Material, other Joint Property, 
facilities, expertise or other resources available to the Joint Operations 

which is required to fulfil any request for a service made by a third 
party or a Participant has an original cost to the Joint Account of more 
than fifty thousand pounds Sterling (£50,000) ("Major Service"), the 
Operator shall give notice to the Participants accompanied by details of 
the Major Service requested, the identity of the third party or 
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Participant making such request and the Operator's recommendation as to 
the terms and conditions on which the Major Service should be provided and 
obtain the prior approval of the Joint Operating Committee before 
rendering such Major Service to such third party or Participant. 

4.3 Services other than a Major Service 

Unless otherwise agreed by the Joint Operating Committee, services other 
than a Major Service shall be provided at rates which are not less than 
those charged by third parties for like services on comparable terms in 
the area where the Joint Operations are located. Where applicable the 
rates shall include interest and depreciation. 

4.4 Priorities 

The Joint Operating Committee shall decide any necessary order of priority 
when several conflicting requests for the same service are made. 

5. MATERIAL RETURNED TO THE OPERATOR'S WAREHOUSE FROM THE JOINT 
OPERATIONS 

Material returned to the Operator or any of its Affiliated parties from 
the Joint Operations shall be priced in accordance with paragraphs 
2.2.3(1) to (v) inclusive. 
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SECTION IV 

BUDGETARY, FORECASTING AND REPORTING PROCEDURE 

1. BUDGET PREPARATION 

1.1 Exploration and Appraisal Budgets 

Each exploration, and each appraisal Budget required under clauses 9 and 
10 shall include: - 

(i) an estimate in Sterling of the total cost of the relevant 
Programme and a sub-division of such total into each main 
classification and sub-classification of cost as provided in 

paragraph 5. The estimates of each such classification and 
sub-classification of cost shall be phased on an Accrual Basis for 

each of the Quarters of the relevant Year or Years and the Accruals 
for each such main classification in each Year shall be separately 
identified. 

(ii) a programme for seeking all Joint Operating Committee/ 
Participants approvals expected to be required during the budget 

year including but not limited to: - 

(a) Contracts coming within the provisions of clause 
5.4.2. 

(b) Materials coming within the provisions of section II 

paragraph 5.3.2 of the Accounting Procedure. 

(c) Details of any Affiliated party conducting a 
substantial part of the Joint Operations. 

(d) Services to be provided by Operator under section II 

paragraph 7.2 of the Accounting Procedure. 

(iii) an estimate of the amount of each currency in which such 
total cost is to be paid. Such estimate shall be phased for each of 
the Quarters of the relevant Year or Years; 

(iv) a schedule of estimated Joint Property warehouse stock 
movement; 

(v) the amount of any escalation allowance added in accordance 
with the statement provided under paragraph 3(iii) of section V; 

(vi) the amount of any contingency allowance added in accordance 
with the statement provided under paragraph 3(ii) of section V; 

(vii) a statement indicating which budget items, if any, are 
contingent upon the outcome of other budget items such as the 
testing of exploration wells and related salaries and overheads; 

(viii) an estimate of the timing and value of the commitments 
(being contracts or other orders placed or goods purchased) to be 

made under the Budget, identifying main commitments separately; 
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(ix) an estimate of the cost and number of all employees and 
contract personnel (such details to include the total number of man 
days budgeted) analysed by function. 

1.2 Development Budgets 

Each development Budget required under clause 11 shall include: - 

(i) an estimate in Sterling of the total cost of the development 
and a sub-division of such total into each main classification and 
sub-classification of cost as provided in paragraph 5. The estimate 
for each such classification and sub-classification of cost shall be 
phased on an Accrual Basis and shall be shown by Quarter for the 
first Year and by year for each subsequent Year of the development, 
and the Accruals of each such main classification in each Year shall 
be separately identified; 

(ii) the items detailed in paragraphs 1.1(ii) to (vii) inclusive; 

(iii) an estimate of the Accruals outstanding at the end of each 
Year; 

(iv) an estimate of the timing and value of the AFEs and 
commitments to be made under the Budget identifying the total 
commitments under each main classification of cost as provided in 

paragraph 5 in each Quarter of the first Year and in each of the 
subsequent Years; 

(v) an estimate of annual operating costs for the first five 
Years of production subdivided into appropriate classification of 
cost; 

(vi) an estimate of the cost and number of all employees and 
contract personnel (such details to include the total number of man 
days budgeted) analysed by function. 

1.3 Production Budgets 

Each production Budget required under clause 12 shall be divided into the 
following sections: - 

(i) capital expenditure 

(ii) operating expenses 

(iii) extraordinary expenditure 

Each production Budget shall include the items details in paragraphs 
1.1(i) to (ix) inclusive. 

2. BUDGET APPROVAL 

The procedure for approval of exploration, appraisal, development and 
production Budgets is provided in clauses 9,10,11 and 12. 
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3, BUDGET REVIEW AND AMENDMENT 

Each review of or amendment to an exploration, appraisal, development or 
production Budget as provided in clauses 9,10,11 and 12 shall include: - 

(i) actual cash payments, net of receipts and accruals to date; 

(ii) actual commitments to date; 

(iii) full revised estimates of all items detailed in paragraph 
1.1(i) to (ix) inclusive or paragraph 1.2(i) to (vi) or paragraph 
1.3 inclusive as the case may be. 

4. BUDGET APPROVAL AND AFE APPROVAL 

Approval of Budgets for exploration, appraisal, development and production 
provides the Operator with general approval of the proposals but does not, 
subject to clause 5.9.2, permit the Operator to enter into commitments or 
incur any expenditures for any item included in the said Budgets until an 
AFE is approved by the Joint Operating Committee as provided in clauses 
9.2, ' 10.2,11.2 and 12.2 or deemed to be approved under clause 9.4 and 
11.2. 

The Operator may deem the production Budget for Operating Expenses to be 
the AFE and approval of that Budget will constitute approval of the AFE in 

accordance with paragraph 6 below. 

5. SUB-DIVISION OF BUDGETS FOR APPROVAL BY AFE AND FOR CONTROL 

5.1 Exploration, appraisal, development and production Budgets shall be 
divided into separately numbered classifications and sub-classifications 
of cost to provide a breakdown of the project into work elements in 

sufficient detail to allow adequate cost allocation and control. AFEs 

will be required for each such classification or sub-classification. 
Where individual items of expenditure are attributable to more than one 
such classification or sub-classification such items shall be apportioned 
on an equitable basis. The classification and sub-classification of the 
Budget shall require the approval of the Joint Operating Committee before 
the approval of such Budgets. 

5.2 Notwithstanding the above, AFEs for wells included in an exploration 
or an appraisal Budget shall be issued on a dry hole basis. 

5.3 The Operator may not, without the prior approval of the Joint 
Operating Committee, transfer sums between Budget classifications or 
sub-classifications after Budgets have been approved. 

6. AUTHORISATION FOR EXPENDITURE 

6.1 The Operator shall request approval of an AFE at a time when the 
main details of the relevant commitment of expenditure can be ascertained 
but consistent with giving the Participants at least twenty eight (28) 
days to consider the matter. In circumstances beyond its control the 
Operator may give the Participants less than twenty eight (28) days notice 
to consider the matter. 
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6.2 The AFE will describe the project, give the estimate of the items of 
expenditure necessary to complete the project, give the estimated timings 
of such expenditures and show the Operator's internal approvals. Each AFE 
shall show separately the Base Cost, (being the Operator's estimate of the 
likely cost at prices current at the time of preparation of the AFE) and 
Escalation (being the Operator's provision for increases in expenditure 
due to increases in unit cost of labour, materials or services arising 
from factors not foreseeable at the time of preparation of the AFE, if 

any). The total of the Base Cost and Escalation shall be the "Estimated 
Target Cost". Necessary further details to support the Estimated Target 
Cost of the project will be included as attachments to the extent required 
by the Joint Operating Committee. 

6.3 (i) Any Participant which has voted in favour of an AFE which 
has been approved by the Joint Operating Committee shall sign an AFE 
Form indicating its authorisation thereof. After approval by the 
Joint Operating Committee the Operator shall promptly notify the 
Participants indicating the identity of those Participants whose 
authorisation have formed part of such approval. 

(ii) The Operator shall notify the Participants of a deemed 

approval of an AFE by the Joint Operating Committee as soon as such 
has become effective and shall promptly distribute copies of the 
relevant AFE Form which shall give full details thereof and be 

clearly marked to the effect that approval has been deemed to have 
been given. 

6.4 Approval, or where permitted deemed approval, of an AFE by the Joint 
Operating Committee constitutes, subject to clause 5.4.2, authority for 
the Operator to enter into any commitment or incur any expenditure 
properly made in relation to any approved AFE whether or not payments in 

respect of such commitments and expenditure will result in the final cost 
of such commitments and expenditure exceeding the Estimate Target Cost of 
the AFE, provided that if at any time it becomes apparent that: - 

(i) commitments yet to be made will or are likely to cause the 
Estimated Target Cost to be exceeded; or 

(ii) expenditure to be incurred under commitments already made 
will cause the Estimated Target Cost to be exceeded by more than 10% 

or one million pounds (£1,000,000) (whichever is the lower); 

the Operator shall immediately notify the Participants and shall without 
delay prepare a revised AFE giving the reasons for the increased cost, and 
shall request approval of the revised AFE and shall not enter into any new 
commitment in relation to such AFE until the revised AFE has been 

approved, or where permitted deemed to be approved, by the Joint Operating 
Committee. 

7. COMMITMENT REPORT 

The Operator shall furnish the Participants on the twenty fifth (25th) day 

of the last month of each Quarter with a statement of the time and value 
of the commitments in excess of Two Hundred and Fifty Thousand Pounds 
(£250,000) that it has made or intends to make over the period of each 
approved Budget (a "Commitment Forecast"). The Operator shall also 
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furnish the Participants on or before the twenty fifth (25th) day of each 
Month with an estimate of major commitments (being two million pounds 
(E2,000,000) or more or such other amount as may from time to time be 
determined by the Joint Operating Committee) to be made during each of the 
following three Months under an approved development Budget (a "Commitment 
Report"). 

$. CASH FORECASTS 

The Operator shall furnish the Participants on or before the twenty fifth 
(25th) day of each Month with a revised and updated forecast of cash 
requirements analysed by AFE and by currency for each approved Budget (a 
"Cash Forecast"). 

9. COST CONTROL REPORTS 

The Operator will closely control all costs for each approved Budget and 
will furnish the Participants on or before the twenty fifth (25th) day of 
each Month with a Cost Control Report being a comparison of the latest 

estimated final cost for each AFE with the approved Budget cost for such 
AFE. In the case of an approved development Budget, where any major 
contract (being a contract of two million pounds (£2,000,000) or more or 
such other amount as may be determined by the Joint Operating Committee) 
is not separately identifiable on a Cost Control Report it shall be added 
as a memorandum item on such AFE cost control report with a comparison 
being made between the latest estimated final cost for such contract and 
the appropriate proportion of the approved Budget cost of the relevant AFE 

or AFEs. In the Cost Control Report the Operator shall report its 

estimate of the consequential effect of physical progress on the cost of 
Budget items for which contracts remain to be placed. 

10. BILLING STATEMENT AND BILLING SCHEDULE 

The Billing Statement and the Billing Schedules shall be in the detail as 
agreed by the Participants. 

11. CASH RECONCILIATIONS 

The Cash Reconciliations shall be in the detail as agreed by the 
Participants. 

12. PRODUCTION REPORT 

The Operator shall send a report to the Participants within twenty-five 
(25) days following the end of each month on the production during the 

month. The report shall detail, as a minimum, the following: - 

(i) Total wellhead production, by category, of all hydrocarbons. 

(ii) Reconciliation of production showing: - 

(a) Opening stock (if any) 

(b) Production 
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(c) Consumption on platform (e. g. re-injection or power 
generation) 

(d) liftings or exports 

(e) Closing stock (if any) 

(iii) Reconciliation of Participants equity share of production/ 
offtake. 

13. REVIEW 

After a development decision has been made the Joint Operating Committee 

shall review the budgetary, forecasting and reporting procedures specified 
in this section and with the agreement of all Participants make such 
amendments as are appropriate for the particular development. 
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THIS AGREEMENT is made the day of 198 

BETWEEN ,a company incorporated 
in and having its principal place of business in 
Australia at 
(" ") of the first part 

,a company incorporated in 
and having its principal place of business in 

Australia at 
(" ") of the second part 

a company incorporated in 31 

and having its principal place of business in 
Australia at 
(" ") of the third part 

Australia at 
CH 

,a company incorporated in 

and having its principal place of business in 

") of the fourth part 

,a company incorporated in 

and having its principal place of business in 
Australia at 
(" ") of the fifth part 

,a company incorporated in 

and having its principal place of business in 
Australia at 
(" ") of the sixth part 

WHEREAS: 

A. The Parties are registered as the holders, or are entitled so to be, 

of the petroleum exploration tenement more particularly described in the 
First Schedule. 

B. The Parties desire to make provision for the conduct of exploration 
operations in, or in relation to, the area the subject of the said 
tenement, and to record their agreement as to the relationship one with 
the other. 

NOW THIS AGREEMENT WITNESSES that, in consideration of the mutual 
covenants and undertakings hereinafter contained, the parties hereby agree 
each with the other as follows: 

ARTICLE 1- DEFINITIONS AND INTERPRETATION 

1.1 In this Agreement, except to the extent that the context otherwise 
so requires, the following terms shall have ascribed to them respectively 
the following meanings: 

(a) "Accounting Procedure" means the method of accounting to be 

applied in recording debits and credits to the Joint Account, which 
Accounting Procedure is set forth in the Second Schedule; 
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(b) "AFE" means an authorisation for the Operator to incur 
expenditure which is approved, or deemed to have been approved, in 
accordance with this Agreement; 

(c) "Affiliate" means, in relation to any Party: 

(i) the ultimate holding company of the Party; 

(ii) each other company controlled by such ultimate holding 
company; and 

(iii) if the Party does not have an ultimate holding 
company, each company controlled by such Party. 

For the purposes of this definition: 

(i) one company shall be regarded as being controlled by 
another if the latter controls, either directly or 
indirectly, the composition of the board of directors of the 
first mentioned company or not less than fifty per cent (50%) 

of the issued share capital of the first-mentioned company, 
or of the votes entitled to be cast at general meetings of 
the former; and 

(ii) one company shall be regarded as the ultimate holding 

company of another if, at the relevant time, the former 

controls the latter but itself is not controlled by another 
company; 

(d) "Area" means the area for the time being the subject of the 
Permit, which Area is, at the date of this Agreement, that more 
particularly described in the First Schedule; 

(e) "Blocks" means: 

(i) the graticular sections of the Earth into which the 
Area is deemed to be divided; and 

(ii) if only a part of such a graticular section is 
included in the Area, includes each such part; 

(f) "Determined Insurance" means such insurances (other than 
Required Insurances) as the Parties from time to time determine that 

the Operator shall effect and maintain for the purposes of this 
Agreement; 

(g) "Electing Party" means each Party which elects in accordance 
with Clause 12.16 to join in applying for renewal of the Permit or 
for a Related Tenement; 

(h) "Establish Trapping Unit" means a Trapping Unit: 

(i) which, on the basis of the results of work previously 

completed in respect of such Trapping Unit, the Operating 

Committee has reserved for additional appraisal work; 



- 1034 - 

(ii) which is the subject of a development feasibility 
study; 

(iii) which is the subject of a development plan; or 

(iv) which is in production; 

(i) "Exploratory Well" means a well, including a confirmation, 
evaluation, step-out or appraisal well, drilled into an area outside 
the known, or reasonably projected, limits of a Joint Trapping Unit; 

M "Gross Negligence" means such wanton and reckless conduct as 
constitutes, or raises the belief that it constitutes, an utter 
disregard for the harmful foreseeable and avoidable consequences 
which result from it; 

(k) "Holiday" means a public holiday recognized and celebrated as 
such by a Party which is not open for business at its address for 
the service of notices hereunder; 

(1) "In Complete Form" means that the proposal is in writing and 
contains such details as are appropriate to the particular project 
proposed, including (without limitation) the estimated costs, 
location, depth, objective formation and other relevant data; 

(m) "Joint Account" means the set of accounts maintained by the 
Operator and to which debits and credits are made pursuant to this 
Agreement; 

(n) "Joint Operations" means all such activities as are necessary 
or desirable in order to implement and give full effect to the 
provisions and purposes of this Agreement, but excludes those 
activities which are related to Sole Risk Projects; 

(o) "Joint Trapping Unit" means: 

(i) A Trapping Unit into which the Operating Committee has 

approved the drilling of a well which has not been completed 
or abandoned unless, in the case of an Exploratory Well 

Specified in paragraph (b) of Clause 11.4, abandonment is 
imminent; or 

(ii) an Established Trapping Unit; 

(p) "Majority Vote" means the affirmative vote of Parties owning, 
in the aggregate, not less than per cent (_%) of the 
Participating Interests of those Parties then entitled to vote; 

(q) "Minimum Expenditure Commitment" means the amount (if any) 
which the registered holder of the Permit is obligated to expend in 

performing the Minimum Work Programme in each Permit Year; 

(r) "Minimum Work Programme" means the approved works or approved 
exploration, development or production operation (if any) which the 
registered holder of the Permit is obligated to perform in, or in 

relation to, the Area in each Permit Year; 
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(s) "Non-Consent Party" means either: 

(i) a Party which voted against an operating programme and 
budget adopted under Clause 6.3; or 

(ii) a Party which voted in favour of an operating 
programme and budget adopted pursuant to Clause 6.3, but 
which gives notice pursuant to Clause 6.8 that it will not 
contribute to such operating programme and budget; 

(t) "Non-Electing Party" means each of the Parties which is not 
an Electing Party; 

(u) "Non-Participating Party" means each Party which is not a 
Sole Risk Party; 

(v) "Non-Operator" means each of the Parties, other than the 
Operator; 

(w) "Operating Committee" means the committee established in 

accordance with Clause 5.1; 

(x) "Operator" means the Party appointed from time to time to 

conduct Joint Operations as provided in Article IV, when acting in 
its capacity as the Operator; 

(y) "Participant-Owned Assets" means collectively: 

(i) the Permit, all production therefrom and the proceeds 
of sale thereof; 

(ii) all other property of whatsoever nature or kind, 

whether real or personal (including, without limitation, any 

chose in action and any estate or interest therein), acquired 
by the Parties in the conduct, or for the purposes, of Joint 

Operations; and 

(iii) all other estate, right, title or interest of the 

Parties arising under or by virtue of this Agreement; 

(z) "Participating Parties" means those Parties participating in 

an operating programme and budget adopted pursuant to Clause 6.3; 

(aa) "Participating Interest" means the undivided share (expressed 

as a percentage) for the time being of each of the Parties in the 

Participant-Owned Assets and all other rights, interests and 

obligations arising under or by virtue of this Agreement; 

(bb) "Party" means a signatory to this Agreement or the successor 

or permitted assignee of the signatory; 

(cc) "Permit" means the petroleum exploration tenement referred to 

in Recital A, as varied, amended, extended and renewed from time to 

time, and (where the sense or context permits such a construction) 
includes all Related Tenements; 
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(dd) "Permit Year" means a period of twelve (12) calendar months 
commencing on the date of commencement of the term of the Permit and 
expiring on each anniversary of such date; 

(ee) "Petroleum" shall have the same meaning as is ascribed to it 
in the Petroleum Legislation; 

(ff) "Petroleum Legislation" means the Act of Parliament pursuant 
to which the Permit was granted or, in the future, may be or be 
deemed to have been granted, and all other legislation relevant to 
the conduct of Joint Operations; 

(gg) "Related Tenements" means all petroleum exploration, 
development, production, transportation and retention tenements (by 

whatsoever name called) granted in substitution for the Permit or as 
an adjunct thereto; 

(hh) "Relevant Authority" means the Minister of the Crown in whom 
responsibility for administration of the Petroleum Legislation is 

vested; 

(ii) "Required Insurance" means all such insurances pertaining to 

operations conducted and materials acquired under this Agreement 

which are now or at any time hereafter required by virtue of any 
applicable Act of Parliament or by the terms of any contract 
relating thereto; 

(jj) "Sole Risk Notice" means a notice of intention to conduct a 
proposed project as a Sole Risk Project, which notice shall specify 
the proposed project, state that is given in accordance with Article 

XI and state the appropriate time within which each other Party's 

election whether or not to participate is required; 

(kk) "Sole Risk Party" means a Party participating in a Sole Risk 

Project; 

(11) "Sole Risk Production" mean per cent (-%) of the 
Petroleum produced and saved (but not lost or used in operations) 
from the Trapping Unit discovered by the Sole Risk Project; 

(mm) "Sole Risk Project" means an Exploratory Well drilled 

pursuant to paragraph (a) or (b) of Clause 11.4 and includes all 

other work specified in the proposal submitted by the Sole Risk 

Party to the Operating Committee for its consideration; 

(nn) "Sole Risk Project Costs" means all costs incurred by a Sole 

Risk Party in order to commence, conduct, complete and, if 

necessary, finalise all operations under the work programme, or 

portion of it, which incorporates a Sole Risk Project, and includes 

such cost overruns as are authorised by Sole Risk Party; 

(oo) "Trapping Unit" means the smallest volume which includes the 

known, or reasonably projected, limits of a potential producing area 

within the interpreted closure; 
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(pp) "Wilful Misconduct" means such acts or omissions as are done, 
or omitted to be done, intentionally and so as to raise the belief 
that they were the result of a conscious indifference to the right 
or welfare of those who are or may be thereby affected. 

1.2 In this Agreement, except to the extent that the context otherwise 
required, words denoting: 

(a) the masculine shall include the feminine and neuter; 

(b) the singular number shall include the plural; 

(c) individuals shall include corporations; and 

(d) any gender shall include each other gender, 

and vice versa. 

1.3 All references in 

specified, be construed 
sum of money to be paid 
effectually paid or ten 
address of the intended 

notice and if made: 

this Agreement to dollars shall, unless otherwise 
as references to the currency of Australia. Any 
or tendered by the Parties shall be validly and 

dered if such payment or tender is made at the 
recipient herein appointed for the service of 

(a) in legal currency; 

(b) by bank cheque; or 

(c) by the Party's own cheque after acceptance on presentment. 

1.4 The paragraph headings in this Agreement have been inserted for the 

purpose of reference only and shall have no effect whatsoever on the 

meaning, interpretation or construction of the provisions hereof. 

1.5 Each reference in this Agreement or its Schedules or Annexures, to 

an Act of Parliament, regulation or ordinance, or to any section or 

provision thereof, shall be read as though the words "or any statutory 
modification or re-enactment thereof or any statutory provision 
substituted therefor, and regulations, ordinances, by-laws and other 

statutory instruments promulgated or issued thereunder" were added to such 

reference. 

1.6 All references in this Agreement to Parties, Recitals, Articles, 
Clauses, Schedules and Annexures (if any) shall, unless otherwise 
expressly provided, be to the Parties for the time being to this Agreement 

and to the Recitals, Articles, Clauses, Schedules and Annexures of or to 

this Agreement. 

1.7 Where, by virtue of the provisions of this Agreement, the day on or 
by which any act, matter or thing is to be done is a Saturday, a Sunday or 

a Holiday in the place in which the act, matter or thing is to be done, it 

may (except in the cases mentioned in Clause 5.12) be done on the next 

succeeding day which is not a Saturday, a Sunday or a Holiday. 
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1.8 This Agreement and the Schedules and Annexures (if any) constitute 
the entire agreement between the Parties with respect to the subject 
matter thereof and contain all of the representations, warranties, 
covenants and agreements of such Parties. This Agreement supersedes all 
prior negotiations, contracts, arrangements, understandings and agreement 
with respect to such subject matter. There are no representations, 
undertakings, covenants or agreement between the Parties, express or 
implied, except as are therein contained. 

ARTICLE II - SCOPE, EFFECTIVE DATE AND TERM 

2.1 It is the intention of the Parties that this Agreement shall be 
limited in scope to the exploration for Petroleum in the Area and, without 
derogating from the generality of the foregoing, shall not extend to the 
production (save as provided in Article X), treatment, storage or 
transportation of Petroleum discovered in the Area, nor to any joint 
financing or marketing arrangements. 

2.2 This Agreement is entered into subject to 
Relevant Authority and registration or noting a 
Legislation and, upon approval and registration 
to relate back to and take effect from the date 
date as the Parties unanimously shall agree and 
the first meeting of the Operating Committee. 

the approval of the 
s required by the Petroleum 

or noting, shall be deemed 
hereof or such earlier 
record in the minutes of 

2.3 This Agreement shall remain in force for as long as there are two or 
more Parties with Participating Interests and for so long thereafter as it 

may take to dispose of all Participant-Owned Assets and to settle finally 

all accounts outstanding among the Parties. 

ARTICLE III - PARTICIPATING INTERESTS OF THE PARTIES 

3.1 As at the date of this Agreement, the respective Participating 
Interests of the Parties are as follows: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

per cent (-%); 

per cent (-%); 

per cent (_%) ; 

per cent (-%); 

per cent (-%); and 

per cent (-%). 

3.2 The respective Participating Interests of the Parties may be 

adjusted or varied from time to time in accordance with this Agreement. 

3.3 Unless the other Parties unanimously agree, no Party shall hold a 
Participating Interest of less than per cent (_%). 

ARTICLE IV - OPERATOR 

4.1 shall be initially the Operator. 
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4.2 The Operator may assign the operatorship to an Affiliate by giving 
prior notice thereof to each of the other Parties. As a condition 
precedent to the assignment taking effect, the Operator shall procure that 
such Affiliate has done all such acts and executed all such documents as 
may be necessary to ensure that the Affiliate shall be bound by the 
provisions of this Agreement. 

4.3 The Operator may resign at any time by notice to each of the 
Parties. The Parties shall then proceed to elect from among themselves a 
successor Operator. 

4.4 The Operator may be removed by the affirmative vote of those 
Non-Operators (excluding each Affiliate of the Operator) holding in the 
aggregate, at least per cent (_%) of the Participating 
Interests of all Non-Operators (excluding each said Affiliate) if: 

(a) the Operator becomes bankrupt or insolvent, goes into 
liquidation or commits or suffers any act of bankruptcy or 
insolvency, other than for the purposes of amalgamation or 
reconstruction on terms first approved by the other Parties (which 

approval shall not unreasonably be withheld); 

(b) the Operator defaults in the performance of its duties or 
obligations hereunder and, in the case of a default susceptible of 
remedy, does not commence to rectify the default within 
(_) days of notification by such Non-Operators of the alleged 
default; 

(c) the Operator sells or otherwise disposes of more than 

per cent (%) of its Participating Interest (other than to an 
Affiliate), unless the Participating Interest retained is not less 

than the Participating Interest held by any other Party; or 

(d) the Operator, having received an assignment of the 
Operatorship pursuant to Clause 4.2, ceases to be an Affiliate of 
the assignor. 

4.5 Resignation of the operator shall not become effective until 
(_) days after the date of the notice of such resignation, and 

removal of the Operator shall not become effective until (_) 

days after the date of notice of such removal, unless, prior thereto, a 

successor Operator assumes the conduct of the operations hereunder: 

(a) in the case of removal, on a date decided by the Operating 

Committee; or 

(b) in the case of resignation, on a date agreed by the outgoing 
Operator, the new Operator and the Operating Committee. 

4.6 Upon resignation or removal of the Operator, another Party willing 
to serve as such may be elected as the successor Operator by the 

affirmative vote of Parties holding, in the aggregate, at least per 

cent (%) of the Participating Interests. The Party which has resigned 
or has been removed may not, in voting for its successor as the Operator, 

vote to reinstate itself or to elect any of its Affiliates. 
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4.7 A Party resigning or removed as the Operator shall not be relieved 
of its duties and obligations as Operator until its resignation or removal 
becomes effective, at which time it shall deliver to the successor 
Operator all Participant-Owned Assets and all records and documents 
pertaining to operations under this Agreement in its possession or custody 
or under its control. Upon such delivery and subject to the obligation to 
do all such things and sign all such documents as shall be necessary to 
vest in the successor Operator the available benefit of all contracts and 
arrangements made by the retiring Operator, with respect to the Joint 
Operations, the retiring Operator thereupon shall be released and 
discharged from all obligations and liabilities, and shall surrender all 
rights, as Operator, but without prejudice to such obligations, rights or 
liabilities as have accrued prior thereto. All costs and expenses 
reasonably incurred by a Party resigning or removed as the Operator, as a 
consequence of such resignation or removal, shall be payable by the 
Parties pro rata according to their respective Participating Interests. 

4.8 In accordance with agreed programmes and budgets and subject to 

whatever instructions may be given from time to time by the Operating 
Committee, the Operator shall have exclusive charge of, and shall conduct, 
all Joint Operations. Notwithstanding the foregoing, the Operator shall 
be entitled to select and engage all such employees, agents and 
independent contractors as are necessary or desirable for the conduct of 
Joint Operations. 

4.9 The number, selection, hours or work, compensation to be paid and 
conditions of employment of employees employed in connection with Joint 
Operations shall be determined by the Operator. From time to time as the 

need arises, the Operator will notify the Parties of its requirements of 
manpower (describing the qualifications of the personnel required) for 

Joint Operations. If a Party desires to do so it shall, promptly upon 

receipt of such notification, notify the Operator which of such 

requirements it is able to satisfy. Such notice shall provide a 
description of the qualifications of the personnel available and the 
Operator shall make reasonable efforts to utilise the services of such 

personnel on terms and conditions to be mutually agreed. 

4.10 The Operator shall: 

(a) use all reasonable efforts to conduct efficiently, 

economically and diligently all Joint Operations in accordance with 

good oilfield and engineering practices and generally accepted 

conservation principles; 

(b) proceed to acquire or cause to be acquired for the benefit of 

the Parties such facilities and rights as may be required or 
desirable for the conduct of Joint Operations; 

(c) permit the representatives of any of the Parties, on receipt 

of a request, to have full access to the Area, at all reasonable 

times and at such Party's own risk and expense, with the right to 

observe any and all Joint Operations; 

(d) permit the examination of core samples, logs and surveys or 

cuttings by such of the representatives of any of the Parties as 

reasonably request permission to do so; 
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(e) consult freely with all Non-Operators concerning Joint 
Operations and keep them currently advised of all significant 
developments arising in connection therewith; 

(f) use all reasonable endeavours to keep the Participant-Owned 
Assets free from liens, mortgages, charges and other encumbrances; 

(g) pay, promptly and when due and payable, all costs and 
expenses incurred by the Operator in the conduct of Joint Operations; 

(h) make, on a timely basis, all payments required by the terms 
of the Permit and the Petroleum Legislation; 

(i) pay to the appropriate authority all taxes (other than those 
relating to royalties, taxes based on or measured by income or 
profits or levied on a Party's sales of Petroleum or those which the 
Parties are required to pay separately) pertaining to Joint 
Operations or the Area; 

(j) keep books, accounts and records of Joint Operations; 

(k) prepare and furnish to the Parties copies of all reports 
pertaining to operations hereunder, including (but not limited to) 
exploration progress reports, transparencies of geological and 
geophysical reports, daily drilling reports, well logs, core 
analyses, pressure and production tests, reservoir engineering 
surveys and estimates, forecasts of the estimated times of logging, 
testing or coring wells, reports furnished by the Operator to 
government and reports on major developments, together with such 
information as the Operator regards as significant and all other 
data, statements and information prescribed from time to time by the 
Operating Committee; 

(1) represent the Parties, before government or other 
authorities, with respect to all matters arising under the Permit 
and all Joint Operations, subject to the requirements that, should 
the circumstances reasonably enable the Operator so to do: 

(i) the concurrence of the Parties shall be first had and 
obtained with respect to representations on any matters 
materially affecting the Parties; and 

(ii) each Party may be represented in meetings with the 
government or other authorities with respect to matters; 

(m) prepare, file and 
and returns (other than 
or measured by income or 
Petroleum or those which 
separately) which may be 
Permit; and 

otherwise handle all reports, applications 
those relating to royalties, taxes based on 

profits or levied on a Party's sales of 
the Parties are required to prepare 
required by any Act of Parliament or by the 

(n) where practicable, provide to each Party prior to its release 
the text of any reports or announcements required by Act of 
Parliament or required to be made by any Party pursuant to the rules 
of any stock exchange. 
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4.11 Unless otherwise unanimously agreed by the Parties, the operator 
shall: 

(a) invite competitive tenders for materials or services, or a 
related series of materials or services, estimated to cost more than 

thousand dollars ($ ). Each 
Party and its Affiliates shall be eligible to submit tenders. The 
Operator shall notify the Non-Operators of its reasons for doing 
otherwise than accepting the lowest tender received in response to 
such an invitation; 

(b) not enter into any contract with a Party or an Affiliate 
involving expenditures estimated by the Operator to exceed 

thousand dollars ($ ) without 
the prior approval of the Operating Committee; or 

(c) not enter into any contract with a third party involving 

expenditures estimated by the Operator to exceed 
thousand dollars ($ without prior approval of the 
Operating Committee. 

4.12 The Operator shall carry out each programme for Joint Operations 

approved by the Operating Committee within the limits of a budget adopted 
in relation thereto and shall not undertake any operations not included in 

an approved programme or incur any expenditures during the budget period, 
except as follows: 

(a) If necessary to carry out an approved programme and subject 
to paragraphs (d) and (e) of this Clause, the Operator is authorised 
to incur expenditures in excess of the budget adopted in relation 
thereto up to (but no exceeding) per cent (_%) of the 

aggregate amount of such budget or, in the case of any single item 

specified in the budget, per cent ( %) of the amount 
budgeted in respect thereof; 

(b) The Operator is also authorised to make expenditures for 

Joint operations not included in an approved programme or not 

provided for in an adopted budget up to an amount not exceeding, in 

the aggregate, thousand dollars 

($ ), provided that if such expenditures subsequently are 

approved by the Operating Committee, the limit shall be restored to 

thousand dollars ($ ). It is 

the intention of the Parties that the Operator shall have a fixed 

amount which it can expend without obtaining prior approval; 

(c) In case of emergency, the Operator may make such immediate 

expenditures as it deems necessary or desirable for the protection 

of life or property; 

(d) The Operator shall have no authority to incur expenditure in 

relation to any item referred to in an approved budget if such item 

shall cost, or be estimated to cost, in excess of 
thousand dollars ($ ), without first 

having obtained by Majority Vote approval of an AFE relative 

thereto. If any Party has not advised the Operator of its 
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disapproval of an AFE within () days after receipt 
thereof, the failure so to notify the Operator shall be presumed to 
be the approval/disapproval by such Party of the AFE; 

(e) The Operator shall have no authority to incur any 
expenditures in excess of the amounts authorised in paragraphs (a) 
and (b) of this Clause without, on each occasion, having obtained by 
Majority Vote approval of an AFE relative thereto. If any Party has 
not advised the Operator of its disapproval of an AFE within 

() days after receipt thereto, the failure so to 
notify the Operator shall be presumed to be the approval/disapproval 
by such Party of the AFE; and 

(f) The Operator shall: 

(i) in the case of expenditures authorised by paragraph 
(a) of this Clause, give prior notice of the need for the 
excess expenditures to the Parties, as soon as that need 
becomes apparent; 

(ii) in the case of expenditures authorised by paragraph 
(c) of this Clause, report promptly to the Parties the 
circumstances in which they were incurred; and 

(iii) in the case of expenditures authorised by paragraphs 
(a), (b) and (c) of this Clause, report promptly to the 
Parties the amounts of expenditure actually incurred. 

4.13 Any and all claims and suits by third parties arising out of the 
conduct of Joint Operations may, to the extent not covered by insurance, 
be compromised or settled, and shall be defended, by the Operator at the 
expense of the Joint Account, provided however that the Operator shall not 
pay more than the equivalent of thousand 
dollars ($ ) in settlement of any claim or suit without first 

obtaining the approval of the Operating Committee. The Operator shall 
report promptly to the Parties all claims and suits by third parties and 
each Party shall have the right to be represented separately by its own 
counsel but at its own expense. The Operator shall not be obliged to 
defer any compromise, settlement or defence of a claim or suit pending 
notification from a Party of its intention to be represented separately. 
If the Parties decide by Majority Vote to defend on a joint basis any 
claim or suit by third parties for an amount in excess of the equivalent 
of thousand dollars ($ ), such claim or suit 
shall be dealt with in accordance with such directions as are given by the 
Operating Committee. 

4.14 In no event, in the absence of Gross Negligence or Wilful 
Misconduct, shall the Operator be liable to any other Party for any act or 
thing done or omitted to be done in the conduct of Joint Operations, and 
in no circumstances whatsoever shall the Operator be liable for any 
consequential loss or damage. 

4.15 Subject to Clause 4.14, the Operator hereby indemnifies the 
Non-Operators against all actions, suits, claims, demands and expenses 
suffered by the Non-Operators as a direct result of Gross Negligence or 
Wilful Misconduct on the part of the Operator in the performance of its 

obligations hereunder. 
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4.16 Subject to Clauses 4.14 and 4.15, the Operator shall not be liable 
to any Party for damages or losses resulting from Joint Operations 
conducted in accordance with decision made by the Parties. 

4.17 Subject to Clauses 4.14 and 4.15, and without derogating from the 
generality of the other provisions of this Article, in no case shall the 
Operator be liable to any Party for any loss or spillage of Petroleum 
arising out of its conduct of Joint Operations, or for any damages or 
losses resulting therefrom. 

4.18 As consideration for the performance of its obligations under this 
Agreement, the Operator shall be entitled to charge an administrative 
overhead to the Joint Account, which administrative overhead shall be 
computed in accordance with the Accounting Procedure. 

ARTICLE V- OPERATING COMMITTEE 

5.1 A Committee called the Operating Committee shall be established 
within () days of the date of execution of this Agreement 
by the designation of one representative and one alternate representative 
(who shall vote only in the absence of the representative) of each Party 
holding a Participating Interest of per cent (_%) or 
more. 

5.2 Each Party will give notice to the Operator and the other Parties of 
the names of its representative and alternate representative. Each Party 
may, by notice to the Operator and the other Parties, at any time and from 
time to time substitute another person to be its representative or 
alternate representative. 

5.3 The representative of the Operator shall be the Chairman of the 
Operating Committee. 

5.4 Each representative or alternate representative may be accompanied 
by such advisers as may reasonably be required at Operating Committee 
meetings. Such advisers shall not be entitled to vote. 

5.5 A Party holding a Participating Interest of less than per 
cent (%) shall not be entitled to appoint its own representative and 
alternate representative on the Operating Committee, but shall be 

entitled, by notice to the Operator and the other Parties: 

(a) to appoint the representative and alternate representative of 
another Party; and 

(b) at any time and from time to time, to substitute the 

representative and alternate representative of a third party in lieu 

of the representative and alternative representative appointed 
pursuant to paragraph (a) of this Clause, 

to attend meetings of the Operating Committee and vote on its behalf. 

5.6 The Operating Committee shall establish, as it deems appropriate, 
subcommittees (including a technical subcommittee) consisting of a 
representative nominated by each Party entitled to appoint a 
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representative to the Operating Committee. In the case of those Parties 
not so entitled, the provisions of Clause 5.5 shall apply, mutatis 
mutandis, to subcommittees. The functions of such subcommittees shall be 
determined by the Operating Committee. The recommendations and 
proceedings of such subcommittees shall be advisory only. 

5.7 Each representative and alternate representative on the Operating 
Committee will be authorised by the Party appointing him to communicate 
decisions made by that Party and to bind such Party in relation to all 
matters properly coming before meetings of the Operating Committee. 

5.8 Subject to Clause 5.15, the Parties shall, through their 
representatives, exercise their respective powers of supervision and 
control of all matters pertaining to Joint Operations through the 
Operating Committee. In the proceedings of the Operating Committee, each 
Party shall act solely on its own behalf and not on behalf of the Parties 
as an entirety. When a decision is made by the Operating Committee, the 
Parties shall implement that decision in good faith and maintain the 
integrity of that decision in all other decision making forums. 

5.9 The Operating Committee shall have the power and duties necessary to 
determine policy and the management of Joint Operations. 

5.10 At least () days prior to each scheduled meeting of 
the Operating Committee the Operator shall send despatch Party an agenda 
setting out the matters proposed to be dealt with at that meeting. Each 
Party shall be entitled to add matters to such agenda by giving notice 
thereof to the Operator and to the other Parties at least () 
days before the meeting to which the agenda pertains. No decision shall 
be taken at any meeting of the Operating Committee on any matter not 
listed on the agenda for that meeting, unless the Parties agree 
unanimously to consider such matter. Any Party entitled to be, but not, 
represented at a meeting nevertheless may vote on any matter on the agenda 
by notifying the Operator prior to the meeting of its vote on such matter 
or by appointing the representative or alternate representative (as the 

case may be) of another Party to cast its vote in relation thereto. 

5.11 The Operator Committee shall meet whenever requested by the Operator 

giving of () days' notice thereof. The Operator (shall give 
such notice promptly when requested by Parties holding, in the aggregate, 
not less than per cent (_%) of the Participating Interest). 
Meetings shall be held in unless otherwise agreed. 
Unless the Parties otherwise unanimously agree, the Operating Committee 

shall meet not less often than each Permit 
Year/calendar year. A written record of all matters which have been voted 

upon during a meeting, and the result of all such votes, shall be prepared 
by the Operator and distributed to all representatives prior to the 

conclusion of the meeting and the representatives shall initial the same 
indicating their understanding. Minutes of the meeting, recording the 

action and decisions of the representatives, shall be despatched as soon 

as practicable (and, in any event, not later than () days 

after the date of such meeting) by the Operator to each Party for 

approval. The minutes shall be deemed approved/disapproved unless within 
() days of receipt, a Party gives notice to the other 

Parties of its disapproval thereof, specifying in the notice the items 

disapproved and the reasons therefor. Except as herein otherwise 
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specifically provided, the decisions of the Operating Committee shall be 
binding on each Party. 

5.12 If a proposal is submitted by notice to all Parties, it may be 
considered and voted upon without the necessity of holding an operating 
Committee meeting, unless any Party, or Parties in the aggregate holding 
not less than per cent (_%) of the Participating Interests, 
within () working days after receipt of notice of the 
proposal, requests a meeting of the Operating Committee to discuss the 
same. Notwithstanding the foregoing, where the notice requests a vote by 
telegram, cable, telex or telecopier or other facsimile communication on 
any proposal relating to the deepening, completing, sidetracking, plugging 
back, reworking, logging, coring, testing or abandoning of a well on which 
drilling equipment is then located, no Party shall be entitled to request 
a meeting of the Operating Committee to discuss the proposal and the 
Parties shall cast their votes by such form of communication within 

() hours after receipt of such notice, by giving notice 
thereof to the other Parties and to the Operator. Other such notices of a 
proposal which, for good reason, request prompt action, shall contain a 
reasonable deadline by which each Party shall have voted. In such event, 
each Party shall vote on or before the deadline specified in the notice, 
by giving notice of its vote to the other Parties and to the Operator. 
Any proposal which receives a Majority Vote shall be the decision of the 
Operating Committee. A proposals shall be deemed approved/disapproved 
unless within the time aforesaid a Party gives notice to the other Parties 

of its disapproval thereof. The Operator shall keep a written record of 
each such vote and shall notify the Parties promptly of the result thereof. 

5.13 Except as specifically provided otherwise in this Agreement: 

(a) all matters for decision under this Agreement shall be 
determined by the Operating Committee; and 

(b) all decisions of the Operating Committee shall be made by a 
Majority Vote. 

Each Party is entitled to vote, through its representative, in proportion 
to the Participating Interest which it holds from time to time. In the 

case of Parties not entitled to appoint its own representative to the 
Operating Committee, the representative appointed pursuant to Clause 5.5 

shall/shall not be entitled to vote on matters for decision by the 
Operating Committee separately according to the wishes of each Party 

appointing him. If the representative is not entitled to vote separately 

as aforesaid, he shall vote the sum of the Participating Interests of the 

Parties he represents according to the directions of the Party appointing 
him pursuant to Clause 5.1. 

5.14 No Party may abstain from voting and, for the purposes of Clauses 

5.12 and 5.13, any Party not casting a vote shall be deemed to have voted 

to approve/disapprove the matter or proposal in question. 

5.15 Notwithstanding any other provision of this Agreement, the following 

matters shall not be decided by the Operating Committee, but shall require 

the unanimous decision of the Parties: 

(DELETE WHICHEVER ARE INAPPLICABLE) 
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(a) All decisions where there are only two (2) Parties; 

(b) A decision to approve, in respect of the current Permit Year, 
a work programme which contemplates Joint Operations in excess of 
the Minimum Work Programme; 

(c) A decision to apply to the Relevant Authority for approval to 
surrender the Permit; 

(d) A decision to apply to the Relevant Authority for renewal of 
the Permit; 

(e) A decision as to the Blocks to be relinquished on renewal of 
the Permit; 

(f) A decision as to the Minimum Expenditure Commitments and the 
Minimum Work Programme to apply to each Permit Year of the renewed 
term of the Permit; 

(g) A decision to make any nomination or declaration, or to do 
any other act or thing, which will limit the time within which the 
Parties may apply for a Related Tenement; 

(h) A decision to apply for a Related Tenement; and 

(i) A decision to apply for a variation or suspension of any of 
the conditions subject to which the Permit was granted. 

ARTICLE VI - OPERATING PROGRAMMES, BUDGETS AND NON-CONSENT 

6.1 The Operator shall, within () days of the date of 
execution of this Agreement, submit to the Operating Committee a 
recommended operating programme and budget to apply to the Area for the 
balance of the current Permit Year/calendar year. The operating programme 
shall make provision, as a minimum, for performance of so much of the 
Minimum Work Programme as is required by the Permit to be performed during 

that period. Within () days of such submission, the 
Operating Committee shall agree upon and adopt an operating programme and 
budget. 

6.2 On or before either: 

(a) the day of in each year (in the case of an 

operating programme and budget which applies to a calendar year); or 

(b) the day 

ensuing Permit Year 
budget which applies 

(_) months prior to commencement 
(in the case of an operating programme 

to a Permit Year), 

the Operator shall submit to the Operating 
operating programme and budget to apply to 
months period beginning either on January 

or the date of commencement of the ensuing 
be), together with a provisional operating 
next succeeding year. Each such operating 

of the 
and 

Committee a recommended 
the Area for a twelve (12) 

1 of the ensuing calendar year 
Permit Year (as the case may 
programme and budget for the 
programme and budget shall make 



- 1048 - 

provision, as a minimum, for performance of so much of the Minimum Work 
Programme as is required by the Permit to be performed during the said 
twelve (12) months' period. 

6.3 Not later than (_) days prior to commencement of the 
ensuing calendar year or Permit Year (whichever is applicable), the 
Operating Committee shall agree upon and adopt an operating programme and 
budget for the relevant twelve (12) months period. Each such operating 
programme and budget shall make provision, as a minimum, for performance 
of so much of the Minimum Work Programme as is required by the Permit to 
be performed during the said twelve (12) months period. At the time of 
agreeing upon and adopting an operating programme and budget, the 
Operating Committee shall consider provisionally, but not act upon or 
adopt, an operating programme and budget for the next succeeding twelve 
(12) months period. 

6.4 If the Operating Committee fails to agree upon and adopt an 
operating programme and budget in accordance with Clause 6.3, the Operator 
shall perform the Minimum Work Programme required under the Permit during 
the budget period, and such Minimum Work Programme shall be deemed to 
constitute the operating programme and budget. 

6.5 Subject to Clause 4.11, the agreement upon and adoption of an 
operating programme and budget by the Operating Committee shall unless and 
until otherwise decided by the Operating Committee, constitute sufficient 
authority for the Operator to undertake the activities and incur the 
expenditures contemplated by such operating programme and budget. 

6.6 Each budget shall contain an estimate of the costs to be incurred in 

relation to the items contemplated by the corresponding operating 
programme during each quarter of the appropriate budget period, together 
with a properly itemised estimate of all other expenditures to be made by 

the Operator during each quarter of the appropriate budget period. Each 

operating programme and budget adopted shall be subject to review and 
revision by the Operating Committee from time to time. 

6.7 As soon as possible after the adoption of an operating programme and 
budget, the Operator shall mail a copy thereof to each Party requesting 
the Operator to do so. 

6.8 A Non-Consent Party may, within () days of the vote 

adopting an operating programme and budget pursuant to Clause 6.3, give 
notice to each other Party that it will not contribute to the proposed 
operating programme and budget. Any Party receiving the notice may, 

within () days of receipt, give like notice to all other 
Parties. Failure to give notice shall be deemed to be confirmation of 
intent to be a participant in the proposed operating programme and budget. 

6.9 If Parties holding, in the aggregate, per cent (_%) or 

more of the Participating Interests (which aggregate shall be equal to, or 

greater than, a Majority Vote) have given notice that they will not 

participate in the proposed operating programme and budget, it shall not 

proceed as an operation under this Article. A Party which voted for the 

proposal may give promptly to all other Parties notice under Clause 11.5 

of its intention to carry out the operations under Article XI. 
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6.10 If Parties holding, in the aggregate, less than per cent 
(_'h) of the Participating Interests (which aggregate shall be less than a 
Majority Vote) have given notice that they will not participate in the 
proposed work programme and budget, then the work programme and budget 
shall proceed at the sole risk and expense of and all costs of the 
operation shall be borne by, the Participating Parties in the same 
proportions as their respective Participating Interests bear to each other 
and all matters directly relating to the conduct of the operating 
programme and budget shall be decided by the Participating Parties. 

6.11 Non-Consent Parties shall be kept fully informed of the progress of 
all operations under Clause 6.10 and all data from such operations shall 
be made available to them as soon as practicable and at no cost (other 
than reasonable charges for copying and delivering). 

6.12 A notice pursuant to Clause 6.8 may not be given except in respect 
of a proposal to drill an Exploratory Well which is not part of the 
Minimum Work Programme for the current Permit Year. 

6.13 The Participating Parties shall indemnify and hold harmless the 
Non-Consent Parties from and against all liability, costs, claims, 
expenses or loss directly incurred as a result of the non-consent 
operations under Clause 6.10. 

6.14 If an Exploratory Well drilled as a part of 
6.10 results in a discovery of Petroleum assessed 
Committee to be capable of exploitation, then the 

participated in such operations shall be entitled 
Non-Consent Party a sum equal to (_) 

total costs of the Exploratory Well as would have 
Non-Consent Party had it and all other Parties so 

operations under Clause 
by the Operating 
Parties which 
to recover from each 

times so much of the 
been payable by the 
participated. 

6.15 The recovery of any sum due pursuant to Clause 6.14 from a 
Non-Consent Party shall be effected by such Non-Consent Party funding each 
Participating Party's share of all operating programmes and budgets with 

respect to evaluation, development or exploitation of the discovery of 
Petroleum until the sum payable has been expended. 

6.16 Each Non-Consent Party shall have the right, at its own expense, to 
have an audit carried out by its own or independent auditors to verify the 

amount of the sum payable by virtue of Clause 6.14. Each Party shall have 

the right, at its own expense, to have an audit carried out by its own or 
independent auditors to verify that the reimbursement obligation under 
Clauses 6.14 and 6.15 has been satisfied. 

6.17 Upon satisfaction of the reimbursement obligation under Clauses 6.14 

and 6.15, any property acquired by or on behalf of the Participating 

Parties for the purposes of the relevant operations under Clause 6.10 

shall vest in all the Parties as tenants in common in proportion to their 

respective Participating Interests. 

ARTICLE VII - RELATIONSHIP OF THE PARTIES AND TAX PROVISION 

7.1 Each Party warrants to the other Parties that: 

(a) it has full right, power and authority to enter into this 

Agreement and to engage in the conduct of Joint Operations, and 
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(b) it has obtained all requisite consents and approvals to enter 
into this Agreement. 

7.2 The rights, duties, obligations and liabilities of the Parties under 
this Agreement shall be several and not joint or collective, and each 
Party shall be responsible only for its obligations as set out herein, it 
being the express purpose and intention of the Parties that their 
ownership of their respective Participating Interest shall be as tenants 
in common. 

7.3 Nothing contained in this Agreement shall be construed to constitute 
any Party a partner, agent or representative of another Party or to create 
any trust, association or partnership at law or for any purpose 
whatsoever, nor do the Parties intend that their activities under this 
Agreement constitute a business, financial operation or venture. It is 

understood that each Party is entering into this Agreement solely for the 

purposes of protecting and developing its Participating Interest. 

7.4 No Party shall have power or authority (express or implied) to bind 

any other Party, to act as agent, employee or servant of any other Party 

or to incur any obligation or otherwise pledge the credit of another 
Party, except as expressly provided in this Agreement. 

7.5 Each Party shall be liable to contribute to and shall bear all 
debts, obligations and liabilities incurred in the conduct of Joint 
Operations according to the Participating Interest of such Party for the 

time being. 

7.6 Each Party covenants and agrees with the other Parties: 

(a) to be just and faithful in all activities and dealings with 

the other Parties; 

(b) to attend diligently to the conduct of all such Joint 

Operations in which the Party is involved; 

(c) to pay punctually its separate debts and royalties and to 

indemnify the other Parties and the Participant-Owned Assets against 

the same and all expenses on account thereof; 

(d) to account forthwith for all moneys, cheques and negotiable 
instruments received by it for and on behalf of the other Parties; 

(e) to afford, when called upon so to do, all reasonable 

assistance in the conduct of Joint Operations for the mutual 

advantage of the other Parties; 

(f) not to do or omit to do any act, matter or thing which would 

place the whole or any part of the Participant-Owned Assets, the 

other Parties' title thereto or their respective Participating 

Interests therein, in jeopardy; 

(g) to observe and perform the obligations, express and implied, 

of such Party in terms of this Agreement; and 
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(h) to make full frank and immediate disclosure and give truthful 
explanations to the other Parties of all matters coming to its 
attention in respect of Joint Operations. 

7.7 Except as expressly provided in this Agreement, no Party or any 
person claiming through or under that Party may partition or seek to 
partition, by order of any Court or otherwise, any of the 
Participant-Owned Assets. 

7.8 Each Party hereby indemnifies each other Party against all actions, 
suits, claims and demands made against the latter, but arising from the 
acts or omissions of the first-mentioned Party and unconnected with the 
expenses to be shared hereunder. 

7.9 Each Party is responsible, solely and individually, for any and all 
taxes which may become due to any government with respect to the Party's 
earnings or income derived from operations hereunder or from any other 
source. 

ARTICLE VIII - CONFIDENTIAL INFORMATION AND ANNOUNCEMENTS 

8.1 This Agreement and all of the provisions thereof, and all reports 
and other information of the nature referred to in paragraph (k) of Clause 
4.10 (collectively "the Information"), shall be and remain confidential 
between the Parties and shall not be disclosed to any third party without 
the prior consent of all of them, provided always that any of the Parties 
shall be at liberty without such consent to disclose or make a public 
statement or announcement regarding the same: 

(a) pursuant to any law or regulation having the force of law or 
any administrative guideline or policy not having the force of law 

with which it is, in practice, necessary for any person situated 
similarly to the Parties to comply, in which case all reasonable 
efforts shall be made to communicate such statement or announcement 
to the other Parties and obtain their concurrence as to the form and 
substance thereof, prior to the disclosure, announcement or 
publication; 

(b) to banks or other financial institutions in connection with 
the organisation of such Party's financial affairs, provided such 
banks or financial institutions shall have agreed previously in 

writing with the Parties to keep the same confidential or otherwise 

are under a duty to do so; 

(c) to such Party's employees, directors, consultants, 

contractors, legal counsel, auditors and other persons for the 

purposes of all matters pertaining to this Agreement or the 

operations to be conducted hereunder, provided that each of the 

persons to whom disclosure is made then owes to the Party a duty to 
keep the same confidential (the observance of which duty, the Party 

hereby undertakes to the other Parties to enforce); 

(d) to an intending assignee, provided the proposed assignment 

shall be in accordance with the provisions of this Agreement and 

that such assignee shall be acting bona fide and shall have agreed 

previously in writing with the Parties to keep the same confidential; 
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(e) in any proceeding arising out of or in connection with this 
Agreement to the extent that such disclosure is deemed by the Party 
making the disclosure to be necessary to protect the interests of 
itself or any other of the Parties; 

(f) if required to do so pursuant to a binding order of any 
government or any governmental, semi-governmental or judicial entity 
or pursuant to any procedure for discovery in any proceedings in or 
before any such government or entity; 

(g) if it becomes available, legitimately and lawfully, to the 
Party from a source unrelated to this Agreement, but then only to 
the extent necessary to permit such use and disclosure as are 
authorised by such source; and 

(h) to the extent that it has become generally available to the 
public, otherwise than as a result of a breach by any Party of its 
obligations in terms of Clause 8.1. 

8.2 The Information may be disclosed by each of the Parties to its 
Affiliates without the prior consent of the other Parties, provided that: 

(a) each recipient shall have previously agreed in writing with 
such other Parties to keep the same confidential; 

(b) breach by a recipient in terms of this Clause, shall be 
deemed to be a breach of the relevant Party of its obligations in 
terms of Clause 8.1 hereof; and 

(c) the provisions of Clause 8.1 and 8.3 shall apply, mutatis 
mutandis, to each recipient as if it was a Party hereto. 

8.3 The obligations enumerated in Clause 8.1 and 8.2 shall be complied 
with, notwithstanding that a Party has ceased to be a party to this 
Agreement, a corporation has ceased to be an Affiliate or this Agreement 
has been terminated, for a period of () years from the date 

of such cessation or termination. 

8.4 The obligation enumerated in Clauses 8.1,8.2 and 8.3 shall not 
extend to such of the Information as the Parties at any time and from time 
to time expressly agree to release. 

8.5 Each person to whom the Information is disclosed pursuant to 

paragraphs (b) or (d) of Clause 8.1 and each Affiliate to which the 
Information is disclosed pursuant to Clause 8.2, shall, as a condition 
precedent to such disclosure, agree: 

(a) not to copy or duplicate the same without the prior approval 
of the Parties; and 

(b) to return the Information to the Party disclosing the same 
immediately upon completion of use thereof. 

8.6 Notwithstanding the other provisions of this Article, the Operator 

may make routine public announcements and statements regarding any matter 
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the subject of this Agreement or Joint Operations without obtaining the 
consent of the Non-Operators. 

ARTICLE IX - COSTS, EXPENSES AND DEFAULT 

9.1 Except as otherwise expressly provided by this Agreement, each Party 
shall pay, in accordance with the Accounting Procedure, a share of the 
costs and expenses incurred by the Operator pursuant to this Agreement 
proportionate to its Participating Interest from time to time. 

9.2 The Operator may call for cash advances from the Parties in 
accordance with the Accounting Procedure. 

9.3 All costs, expenses, credits, payments, disbursements, related 
matters, and the method of handling the accounting with respect thereto, 
shall be in accordance with the provisions of the Accounting Procedure. 
In the event of any conflict between the provisions of this Agreement and 
the provisions of the Accounting Procedure, the provisions of the body of 
this Agreement shall, to the extent of the inconsistency, prevail. 

9.4ý If a Party hereto fails to make any payment provided for in this 
Agreement or the Accounting Procedure within the specified time, such 
Party shall be in default and all unpaid amounts shall bear interest 

computed from the due date until the actual date of payment at: 

(a) a rate being per cent (_%) greater than the 
interest rate published from month to month in the Reserve Bank of 
Australia Statistical Bulletin as being the maximum rate at which 
Australian trading banks are permitted to lend on overdrawn accounts 
with a limit not in excess of one hundred thousand dollars 
($100,000); or 

(b) the highest interest rate permitted (otherwise than for 

registered moneylenders) under the laws of the State or Territory 
in, or adjacent to which, the Permit is located, 

whichever is less. 

Interest shall be computed as aforesaid by applying the previous month's 
rate for the next succeeding month. All interest charges unpaid at the 

end of each month shall be added to the principal and shall bear interest 

until paid. The Operator shall have the right to bring suit to enforce 
the collection of any such indebtedness. 

9.5 If any Party is in default in making any payment provided for in 

this Agreement or the Accounting Procedure, () days after 
the date of notice from the Operator to the defaulting Party that the 
Operator considers such Party to be in default hereunder, such defaulting 

Party shall not, from that day, be entitled to vote at any Operating 

Committee Meeting or to vote upon a proposal in accordance with Clause 

5.12. While Party is in default, the Parties not in default each shall 
have a vote in the proportion which its individual Participating Interest 

bears to the combined Participating Interests of all Parties not in 

default. Should a Party be reinstated by legal action, payment of debt or 

otherwise, its vote likewise shall be reinstated, but no vote taken or 

matter decided without its vote during the interim shall be invalid for 

want of its vote. 
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9.6 If any Party is in default in making any payment provided for in 
this Agreement or the Accounting Procedure and such default continues 
unremedied for (_) days after the date of notice from the 
Operator to the defaulting Party that the Operator considers such Party to 
be in default hereunder (copies of which notice shall be sent to all 
non-defaulting Parties), the Operator shall so notify the other Parties, 
including in the notice the amount in default or arrears. Within 

() days following despatch of such notices, each of the 
other Parties shall pay the Operator such other Party's share of the 
amount in default or arrears, in the proportion that such other Party's 
Participating Interest bears to the Participating Interests of all such 
other Parties; and thereupon each such other Party shall be subrogated to 
that extent to the Operator's rights of collection as herein provided 
against the defaulting Party. Failure of any other such Party to pay its 
share of the amount in default as herein provided, shall itself constitute 
a default by the Party so failing and the provisions of this Agreement 
shall apply to such further default. 

9.7 A Party which remains in default as to any payment for a period of 
() days after the date of the notice from the Operator to 

the defaulting Party that such Party is considered by the Operator to be 
in default shall thereby forfeit to those non-defaulting Parties (in the 
ratio of their respective Participating Interests one to the other) which 
have paid such Party's share, all right, title and interest of the 
defaulting Party in and to the Permit, by the Participant-Owned Assets and 
this Agreement. Such defaulting Party shall execute promptly such 
instruments of transfer and take such other action and steps as may be 

necessary or appropriate or required by the non-defaulting Parties, to 
evidence the non-defaulting Parties' ownership in the ratio aforesaid of 
the rights of the defaulting Party so forfeited, and such non-defaulting 
Parties may enforce specific performance thereof in any Court of competent 
jurisdiction. A defaulting Party shall pay to the Parties entitled 
thereto hereunder: 

(a) the amounts so due and owing by it; 

(b) all expenses and loss incurred by the non-defaulting Parties 
by reason of such default and the actions taken thereafter with 

respect thereto, including all Court costs and legal fees (which 

expression party and party costs and solicitor and client costs); and 
(c) in addition to amounts specified in paragraph (a), all 

amounts for which it would have become liable but for forfeiture as 

aforesaid under operating programmes and budgets previously approved. 

9.8 Each Party hereby irrevocably grants to the Operator a Power of 
Attorney, exercisable after expiry of the period referred to in Clause 

9.7, on the following terms: 

(a) The defaulting Party irrevocably appoints the Operator to be 

its Attorney and in its name and on its behalf to carry out, to 

execute, to sign, to seal and to deliver and to do all assurances, 
deeds, instruments, acts and things whatsoever which in the opinion 

of the non-defaulting Parties are necessary or expedient for the 

defaulting Party to carry out, execute, sign, seal, deliver or do 

for the purpose of enabling the non-defaulting Parties to carry on 
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the objects of this Agreement and to give effect to the intent of 
Clause 9.7. The defaulting Party hereby declares that this Power of 
Attorney expressly covers all acts necessary to effect any 
assignment, transfer or removal of the name of a defaulting Party 
from the Permit; and 

(b) Any act or thing done by the Operator on behalf of the 
defaulting Party in pursuance of the powers conferred by paragraph 
(a) of this Clause shall bind the defaulting Party absolutely. The 
defaulting Party shall, at all times, indemnify and hold harmless 
the Operator and the other Parties, their directors, officers, 
employees and representatives from and against any and all claims, 
damages and liabilities arising out of any act or thing done, any 
obligation or responsibility assumed, by the Operator or such other 
Parties on behalf of the defaulting Party. 

9.9 The Parties agree that the rights conferred by this Article do not 
constitute a penalty and are necessary to ensure maintenance of the Permit 
in good standing. The defaulting Party acknowledges that: 

(a) the assumption by the non-defaulting Parties of the liability 
of the defaulting Party to the Relevant Authority to observe and 
perform all of the conditions to which the Permit is subject, and 
which thereafter are to be observed and performed; and 
(b) the assumption pro rata by each of the non-defaulting Parties 
of the liability of the defaulting Party to the remainder of the 
non-defaulting Parties to observe and perform the obligations of the 
defaulting Party in terms of this Agreement, and which thereafter 
are to be observed and performed, 

are good and valuable consideration for the exercise by the other Parties 
of their right to take over and assume the whole of the Participating 
Interest of the defaulting Party upon forfeiture in accordance with Clause 
9.6. 

ARTICLE X- PRODUCTION AND DISPOSITION OF PETROLEUM 

10.1 Subject to the provisions of this Agreement, each Party shall have 
the right to take in kind and separately dispose of its Participating 
Interest share of Petroleum and shall own the Petroleum so taken. 

10.2 Immediately following a discovery of Petroleum in the Permit, the 
Operating Committee shall meet and may decide what evaluation operations 
and feasibility studies are to be carried out under this Agreement and the 
time constraints applicable thereto. If any such operations or studies 
are to be carried out under this Agreement, the Operating Committee shall 
agree upon and adopt a budget in relation thereto. 

10.3 If, following evaluation operations and feasibility studies carried 
out as contemplated by Clause 10.2, the Parties decide by Majority Vote 

that the discovery is commercial, the Parties shall commence to negotiate 
in good faith and agree a Petroleum Development and Production Agreement 

making provision for commercial exploitation of the discovery. Insofar as 
it relates to so much of the Area as comprises the discovery, the 
Petroleum Development and Production Agreement shall supersede this 
Agreement, shall incorporate the relevant terms and conditions of this 
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Agreement and shall provide mutually agreeable terms, conditions and 
procedures for the development and disposal of Petroleum including, but 
not limited to, the scheduling of off-take, underlift and overlift 
provisions (including penalties), the provision of funds to cover 
abandonment costs, fees payable to the Operator and all other matters 
relevant to development and production. 

10.4 If the Parties are required by any applicable Act of Parliament to 
sell a part of their Petroleum into a domestic market of Australia, such 
sale shall be made by each Party in proportion to its Participating 
Interest at that time. 

10.5 Each Party shall be responsible for paying all royalties, imposts 
and levies due on the Petroleum, which it has lifted or is entitled to 
lift. 

ARTICLE XI - SOLE RISK PROJECTS 

11.1 All Parties agree that, from time to time, a Sole Risk Project may 
be conducted by less than all Parties in accordance with this Article. 

11.2 No well shall be drilled as a Sole Risk Project to an objective 
which is within a Joint Trapping Unit. 

11.3 Exploratory Wells which may be conducted as a Sole Risk Project 
shall be limited to those involving: 

(a) the drilling of an Exploratory Well or the deepening, 

plugging back, sidetracking or testing of an inactive Exploratory 
Well; and 

(b) the deepening, plugging back, sidetracking or testing of an 
Exploratory Well which is in the course of being drilled but which 
the Operating Committee has decided to abandon. 

11.4 Any Party may have an Exploratory Well of the nature specified in 

paragraphs (a) or (b) of Clause 11.3 drilled as a Sole Risk Project if a 
proposal to drill such well has been made to the Operating Committee In 
Complete Form and is not approved by Majority Vote within the period of: 

(a) in the case of operations of the nature described in 

paragraph (a) of Clause 11.3 () days; and 

(b) in the case of operations of the nature described in 

paragraph (b) of Clause 11.3, () hours commencing on 
the date and time of presentation of the proposal to the Operating 

Committee. If any Party wishes to extend this period by an 

additional () hours, it may do so by giving notice to 

each other Party within the first period of () hours, 

but the Party giving such a notice shall bear all costs attributable 
to the extension without rights to any special contribution or 

recovery therefor. 

11.5 In order to secure the right to conduct a Sole Risk Project, a Party 

must give a Sole Risk Notice within () days after: 
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(a) the date on which the Operating Committee declines the 
proposal; or 

(b) if the Operating Committee shall fail to reach a decision in 
relation to the proposal within the time prescribed therefor in 
Clause 11.3, the time by which the Operating Committee was required 
to reach such a decision, 

as the case may be. 

11.6 Each other Party desiring to participate in the Sole Risk Project 
shall give notice (identifying the Sole Risk Project and its election to 
participate) to all other Parties within the period commencing on the date 
of receipt of the Sole Risk Notice and expiring, having regard to the type 
of operation proposed, within an equivalent period to that prescribed in 
Clause 11.3. Each Party giving, on a timely basis, such a notice and the 
Party which gave the Sole Risk Notice shall constitute the Sole Risk 
Party. If all other Parties elect, on a timely basis, to participate in 
the Sole Risk Project, it shall be carried out as a part of Joint 
Operations. 

11.7 Subject to the ensuing paragraphs of this Clause, for a period of 
(_) months commencing with the date of the Sole Risk Notice, 

the Sole Risk Party shall have the right to have the Sole Risk Project 
commenced, provided that such period shall be extended for a period equal 
to the aggregate of any periods during which the Operator is unable to 
conduct the Sole Risk Project due to unreasonable conflict with Joint 
Operations or any other matter beyond the reasonable control of the 
Operator. If the Sole Risk Project is not commenced within the said 
period (as it may be extended as aforesaid), the right to commence it 
shall lapse. Nothing expressed or implied in this Clause shall be 
interpreted to prevent a Party against proposing under this Article, a 
project with respect to which the right to commence as a Sole Risk Project 
has lapsed. Sole Risk Projects shall be carried out on the following 
terms: 

(a) The Sole Risk Parties shall be entitled to have the Sole Risk 
Project carried out at their sole direction and under their sole 
supervision (as opposed to the direction and supervision normally 
exercised by the Operating Committee in respect of Joint operations) 

as if the Sole Risk Parties exclusively constitute the Operating 
Committee with each Sole Risk Party having a vote equal to the 

percentage share of Sole Risk Project Costs for which it is 

responsible; 

(b) No Sole Risk Project shall be carried out which would, in the 

opinion of the Operating Committee, interfere with Joint operations 

which have been previously approved, any Sole Risk Project which has 
been previously proposed, or the planned fulfilment of the Minimum 
Work Programme; 

(c) Sole Risk Project Costs will be borne by the Sole Risk 
Parties in the proportion which their individual Participating 
Interests respectively bear to the aggregate of their Participating 
Interests. The recoupment under Clause 11.8 by the Sole Risk 
Parties shall be allocated to them in the same proportions; 
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(d) Unless the Sole Risk Parties propose a Sole Risk Project 
which, in the opinion of the Sole Risk Parties requires use of an 
available rig which is on or near the drilling location, any 
Non-Participating Party shall have the right to require that a Sole 
Risk Project of the nature specified in paragraph (a) of Clause 11.3 
be included in the operating programme for the following Permit 
Year/calendar year by giving notice thereof within the period 
prescribed by Clause 11.5 for the giving of a Sole Risk Notice. In 
such event, the Non-Participating Party and the Sole Risk Parties 
shall be bound to participate in the project in the following Permit 
Year/calendar year unless the Sole Risk Parties unanimously agree to 
release the Non-Participating Party from such obligation; 

(e) The Operator shall have no obligation to make any expenditure 
in relation to, or proceeds with, any Sole Risk Project until it 
shall have received, in advance, the estimated monthly cost thereof 
in accordance with the provisions of this Agreement; 

(f) The Operator shall keep the entire Operating Committee 
currently informed on the progress of, and data and information 
derived from, the Sole Risk Project. If the Sole Risk Project 
results in the discovery of Petroleum, the matter shall be referred 
to the Operating Committee for appropriate action; and 

(g) The Sole Risk Project shall be carried out at the exclusive 
risk and cost of the Sole Risk Parties. The Non-Participating 
Parties shall bear no liability to any Party or third party for any 
damages or losses arising out of the Sole Risk Project. Each Sole 
Risk Party shall indemnify and hold harmless each Non-Participating 
Party from and against any and all damages and losses arising out of 
the Sole Risk Project and shall effect and maintain current and 
adequate insurances in relation to the Sole Risk Project. All such 
damages or losses shall be included in Sole Risk Project Costs. 

11.8 If a Sole Risk Party discovers a Trapping Unit, the following 
provisions shall apply: 

(a) Each Non-Participating Party which does not, within 
() days of the discovery, give notice to all of the 

Parties of its intention not to participate in the exploitation of 
the Trapping Unit, shall within () days of the grant 
of the production tenement in respect of the Trapping Unit pay in 

cash to the Sole Risk Party an amount equal to () 

times the amount of the total expense of the Sole Risk Project which 

would have been contributed by the Non-Participating Party if the 
Sole Risk Project has been a part of Joint Operations. The Sole 

Risk Parties shall share such sum pro rata to their Participating 
interests in the Sole Risk Project; 

(b) Each Sole Risk Party shall be entitled, in priority of the 

right of each Non-Participating Party, to take in kind, in the 

proportion which its individual Participating Interest bears to the 

aggregate of the Participating Interests of the Sole Risk Parties, 

the entire Sole Risk Production until the cumulative value of the 
Sole Risk Production taken by the Sole Risk Party, as determined 

below, equals () times its share of Sole Risk Project 
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Costs. For the purposes of determining recoupment as specified 
above, the value to be attributed to each unit of Sole Risk 
Production shall be as unanimously agreed, failing which it shall be 
the weighted average price received for a like unit from bona fide, 
arm's length sales to third parties during the recoupment period. 
If there was no bona fide arm's length sales to third parties during 
the recoupment period, then the value of each unit of Sole Risk 
Production shall be determined as follows: 

(i) For each unit of Sole Risk Production sold or disposed 
of which is not subject to Australian laws controlling the 
selling price, if any other Parties have made bona fide, 
arm's length sales to third parties during the recoupment 
period the value shall be equal to the weighted average price 
received for a like unit of production from all such sales. 
If any Party which has made such sales desires to have the 
selling price or other information kept confidential, the 
Party may give notice to such effect and all Parties which 
have made such sales shall appoint a Chartered Accountant or 
Certified Public Accountant to gather the relevant 
information and determine the price as required by this 
sub-paragraph. If no Party has made a bona fide, arm's 
length sale to a third party during the recoupment period, 
the value shall be equal to the posted price of a like unit 
of production of OPEC market crude (which, at the date of 
execution of this Agreement, is Saudi Arabian Light), 

adjusted for the quality, grade, gravity and transportation 
differentials; or 

(ii) For each unit of Sole Risk Production sold or disposed 

of which is subject to Australian laws controlling the 

selling price, the value shall be equal to the highest price 
allowed under such laws; and 

(c) No Sole Risk Production shall be assumed to have been taken 
by any Party during any period unless and until such Party has 
lifted its Participating Interest share of Petroleum for such 

period. Each Sole Risk Party which is entitled to take Sole Risk 

Production shall follow the nomination procedures established for 

taking Petroleum and set forth in the Petroleum Development and 
Production Agreement referred to in Clause 10.3. If any Sole Risk 

Production is not lifted by the Sole Risk Party entitled to it, such 
Sole Risk Production shall be available for lifting by all other 
Parties in accordance with such Agreement. 

ARTICLE XII - WITHDRAWAL, SURRENDER AND RENEWAL 

12.1 Subject to the conditions of the Permit and to the provisions of 

this Agreement, any Party shall have the right to withdraw from the Permit 

(which term, for the purposes of this Clause, shall exclude any 

Established Trapping Unit within the Permit at the time of giving notice 

of withdrawal hereunder) or any Established Trapping Unit by giving the 

other Parties notice of withdrawal at least () days prior to 

the expiration of the current Permit Year. 
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12.2 If a Party gives notice of withdrawal later than () 
days prior to the end of the current Permit Year or under this Clause, 
each other Party may give like notice provided that it is given not later 

() days prior to the end of such current Permit Year. 

12.3 The effective date of a withdrawal pursuant to Clause 12.1 or Clause 
12.2 shall be the end of the current Permit Year, provided that if all 
Parties decide to withdraw from and apply to surrender, a Permit as 
contemplated by this Article the effective date of withdrawal of all such 
Parties shall be the date on which such surrender takes place. 

12.4 Those Parties which do not withdraw shall, unless they otherwise 
unanimously agree, take the withdrawing Parties' Participating Interests 
in the Permit in the proportions which their respective Participating 
Interests bear to each other. Should all Parties give notice of 
withdrawal from a Permit, the Parties shall make application jointly to 
surrender the Permit and each Rarty tshall take promptly any and all 
actions, and execute any and all documents, necessary to effect such 
surrender. 

12.5 Should all Parties withdraw from an Established Trapping Unit, any 
item in an approved operating programme or budget in respect of that 
Established Trapping Unit which has not been commenced shall be deemed to 
have been deleted from such operating programme and budget. 

12.6 If, at the time that any Party withdraws from a Permit in respect of 
which there are permanent installations, such Party shall contribute to 
the costs of abandonment, clean-up and salvage. The Parties shall attempt 
to agree the amount of such contribution, which amount shall be equal to 
the cost, at the time of withdrawal, of removing the permanent 
installations, less their salvage value. If the Parties are unable to 
agree such amount, the issue shall be referred to an impartial surveyor 
appointed by a Majority Vote of the representatives of the Parties. The 

surveyor shall act as an expert and not as an arbitrator and his fee shall 
be borne by each of the Parties in proportion to its Participating 
Interest. The surveyor's decision shall be final and not subject to 
review or appeal. The withdrawing Party shall pay to the Operator its 
Participating Interest share of the amount agreed upon or determined by 

the surveyor and such amount shall be credited to each non-withdrawing 
Party in the Joint Account. Any Party may request that, instead of having 

such amount credited to the Joint Account, the Operator shall pay to that 
Party its Participating Interest share and Operator shall do so within 

() days of receipt of such request or within 
() days of receipt of payment from the withdrawing Party, whichever is 

the later. 

12.7 On the effective date of withdrawal, the withdrawing Party shall, 

except as is otherwise herein provided, cease to have any rights in 

respect of the Permit. The withdrawing Party shall, except as provided in 

Clause 12.6, thereafter be responsible only for its Participating Interest 

share of the costs and expenses incurred by Operator under operating 

programmes and budgets adopted by the Operating Committee in respect of 

periods up to the effective date of withdrawal, regardless of whether such 

costs or expenses are incurred after the effective date of withdrawal. 
The withdrawing Party shall, in respect of each operation to which it is 

obligated to contribute under this Article, retain its entitlement to vote 

at meetings of the Operating Committee in respect of such operation. 
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12.8 Until such time as a valid transfer of the withdrawing Party's 
interest in the Permit is registered, the withdrawing Party shall remain 
obligated to join promptly in any action required of the Parties for the 
maintenance of title to the Permit, it being understood that the 
withdrawing Party shall not, by such joinder or participation in any 
action following the effective date of withdrawal, incur any 
responsibility or obligation accruing after the effective date of 
withdrawal except as provided in this Article. 

12.9 Upon receipt of notice from the non-withdrawing Parties that they 
desire to take over the Permit, the withdrawing Party shall execute 
promptly and deliver to the non-withdrawing Parties, without additional 
consideration an appropriate assignment of its Participating Interest in 
the Permit. In the event that the withdrawing Party does not take the 
required action within () days, the Operator may exercise 
the power conferred by Clause 9.8 as if the withdrawing Party was a 
defaulting Party and notice has been given under Clause 9.7. 

12.10 All Parties shall take any and all action, and execute any and all 
documents, necessary to effect the transfer of the withdrawing Party's 
Participating Interest and to obtain the consent of the appropriate 
government authorities to such transfer. The costs of such transfer shall 
be borne by the withdrawing Party. If any Party does not take the 
required action within () days of receiving a request from 
the Operator so to do, the Operator may exercise the power conferred by 
Clause 9.8 as if the Party failing to take such action was a defaulting 
Party and notice had been given under Clause 9.7. 

12.11 If a well to which a withdrawing Party has contributed pursuant to 
Clause 12.7 encounters Petroleum other than in any Established Trapping 
Unit, the withdrawing Party shall have the right, exercisable within 

() days after the drilling rig has left the site at which 
the well was drilled, to elect that it shall be deemed not to have 
withdrawn from the Established Trapping Unit resulting from such discovery. 

12.12 If at any time the Participating Interests of the Parties in a part 
of the Area are not identical to their respective Participating Interests 
in the balance of the Area, a separate operating agreement shall be 

entered into in relation to each such part. The new operating agreement 
shall be identical to this Agreement, except that only those Parties with 
Participating Interests in the relevant part of the Area shall be Parties 
thereto and except otherwise as they unanimously agree. If two (2) or 
more parts of the Area have identical ownership which is at variance with 
that of the balance of the Area, a single operating agreement shall cover 
those parts of the Area with identical ownership. If the Operator under 
this Agreement is not a Party to any such other operating agreement, the 
Parties thereto shall elect an Operator. If the same Party serves as 
Operator under two (2) or more operating agreements relating to the Area, 

the administrative overhead chargeable to that Joint Account in accordance 
with paragraph 11 of Section II of the Accounting Procedure shall be 

applied to the total expenditures under all of such operating agreements 

operated by that Party and the total charge for such other services shall 
be allocated to each such operating agreement on the basis of so much of 
the expenditure incurred thereunder as is subject to such charge. If 

there are two (2) or more operating agreements relating to the Area, the 
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Parties to each agreement shall, contemporaneously with the execution of 
the second and each subsequent agreement, agree with the Parties to each 
other agreement: 

(a) an allocation of the Minimum Expenditure Commitment and the 
Minimum Work Programme to each part of the Area the subject of a 
separate agreement; 

(b) the consequence of default by the Parties to one such 
agreement in the due and punctual observance of all or any of the 
conditions subject to which the Permit was granted; and 

(c) such other matters as are necessary or desirable having 
regard to the differing proprietorship of parts of the Area. 

12.13 Any Party giving notice pursuant to Clause 12.1 shall, during the 
period from the effective date of withdrawal until the instrument has been 
approved by the Relevant Authority and registered or noted as required by 
the Petroleum Legislation, hold its Participating Interest upon trust 
absolutely for the exclusive benefit of the non-withdrawing Parties, and 
each non-withdrawing Party shall, except as otherwise expressly provided 
in this Article, indemnify such Party against any and all costs, expenses, 
claims and liabilities arising after the effective date of withdrawal. 
During the aforementioned period, the withdrawing Party shall execute such 
documents, and do such acts and things, as are necessary to comply with 
the obligations of the holder of a tenement granted -under the Petroleum 
Legislation and, as directed by the Operator, otherwise act on behalf of 
the non-withdrawing Parties. 

12.14 Notwithstanding the foregoing provisions of this Article, no Party 

may exercise its right of withdrawal pursuant to this Article from so much 

of the Permit as is granted in respect of an Established Trapping Unit to 
be effective during the period of commercial development thereof under a 

comprehensive development plan. 

12.15 Not less than () days prior to the expiration of the 

current term of the Permit, the Operator shall, if the Permit is capable 

of renewal, submit to the Operating Committee the issue of whether to 

apply for renewal. Any Party not voting in favour of applying for renewal 

shall withdraw from the Permit pursuant to the provisions of this Article 

with effect from the expiration of the current term of the Permit. 

12.16 Not later than () days prior to the last date upon 

which an application for renewal of the Permit is required by the 

Petroleum Legislation to be submitted, each Party which elects to become 

an Electing Party shall notify the other Parties of such election. The 

Operator shall advise the Parties of the last date for such election at 

least () days prior to such date. 

12.17 If there is at least one Electing Party, each Non-Electing Party 

shall be deemed to have given notice of withdrawal from the Permit under 

this Article with effect from the date of expiration of the current term 

of the Permit. Each Non-Electing Party shall, if so required by the 

Electing Parties, execute such documents, and do such acts and things as 

are necessary to obtain the Permit. 
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12.18 If there is no Electing Party, the Operator shall conclude Joint 
Operations with respect to the Permit and no application for renewal of 
the Permit shall be made. 

12.19 If there is only one Electing Party, that Party shall have sole 
charge and control over the method and conditions of application for 
renewal of the Permit. 

12.20 If there is more than one Electing party: 

(a) the Electing Parties shall decide by unanimous vote/Majority 
Vote on the Minimum Expenditure Commitments and the Minimum Work 
Programmes to be submitted in the application for renewal and, if 
appropriate, the Blocks in respect of which renewal will be sought; 
and 

(b) the Operator will submit the application for renewal on the 
basis of the agreed expenditure and work commitments. Each Electing 
Party shall have the right to be represented individually in any 
discussions or meetings that take place with the Relevant Authority 
in relation to the application or the conditions upon which renewal 
of the Permit will be granted. The Operator will not advance to the 
Relevant Authority any proposals with respect to such matters, nor 
shall it agree to any Minimum Expenditure Commitment or minimum Work 
Programme, unless the same has been previously agreed by the 
Electing Parties. 

12.21 Should the conditions upon which the Relevant Authority is prepared 
to grant renewal of the Permit differ materially from those submitted in 

the application for renewal, each Electing Party shall have 
() days from the date of receipt of notice from the Operator of such 
conditions (which such notice the Operator is hereby required to give 
promptly after receipt of the information from the Relevant Authority) 

within which to give notice to all of the other Electing Parties of 
withdrawal from the Permit. Any Party giving such notice shall be deemed 

to have given notice of withdrawal under this Article with effect from the 
date of expiration of the current term of the Permit. Such Party will, if 

so required by such of the Electing Parties as do not give a like notice, 
execute such documents, and do such acts and things, as are necessary to 

obtain renewal of the Permit. 

12.22 If at least one Electing Party has not given notice of withdrawal 

pursuant to Clause 12.21, the Operator shall request the grant of renewal 

of the Permit in accordance with the Petroleum Legislation. 

ARTICLE XIII - ASSIGNMENTS 

13.1 Subject to compliance with the terms of the Permit, each Party or 
its Affiliate may transfer all or any part of its Participating Interest 

to an Affiliate without the consent of the other Parties. 

13.2 Except as otherwise expressly provided in this Agreement, no 

transfer (which term in this Clause shall include, but not be limited to, 

any and all means and methods of disposition, including the effects of 
financing arrangements, charges and liens) of any Participating Interest 

may be made by any Party (or by any subsequent assignee or transferee of a 
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Party) other than pursuant to Clause 13.4 and with the prior consent of 
the other Parties, which consent shall not unreasonably be withheld. No 
transfer under this Article shall have any effect unless and until all 
necessary governmental approvals have been obtained. The Parties shall 
not be entitled to assign the whole or any part of their respective 
Participating interests if, as a result thereof, any other Party would be 
required as a result of any law or policy of the Commonwealth of 
Australia, or the State or Territory in or adjacent to which the Permit is 
located, to dispose of or otherwise reduce its Participating Interest at 
that time. 

13.3 Except as otherwise expressly provided in this Agreement: 

(a) Any sale, transfer, assignment or other acquisition or 
disposition of any Participating Interest shall be subject to, and 
any instrument or document accomplishing the same shall expressly 
provide that it is subject to, all of the terms and provisions of 
this Agreement, including the limitations in the provisions with 
respect to further and subsequent transfers of the interest as 
provided in this Article; 

(b) Any sale, transfer, assignment or other acquisition or 
dispositions to an Affiliate shall be subject to the Party proposing 
to dispose of all or part of its Participating Interest guaranteeing 
for a period of () months from the date of assignment 
to the remaining Parties the payment of all sums falling due within 
that year under approved budgets; and 

(c) No sale, transfer, assignment or other acquisition or 
disposition shall be effective unless and until an assignee has 

executed a covenant in favour of the continuing Parties to observe 
and perform the obligations of the assignor hereunder. 

13.4 If any Party receives a bona fide offer to acquire the whole or any 
part of its Participating Interest as a result of solicitation or 
otherwise, which offer it wishes to accept, such Party shall immediately 

notify the other Parties of the name of the proposed transferee and the 
terms and conditions of such offer. Each such other Party may acquire a 
fraction of the interest to be transferred equivalent to the proportion 
that its Participating Interest bears to the combined Participating 
Interests of all Parties wishing so to acquire, or in such other 
proportion as they may agree provided that within () 

days after receipt of such notice it notifies the transferring Party of 
its offer to match the offer. The total of such offers shall be for the 

whole of the Participating Interest or any part thereof for sale. For the 

purposes of this Article "to match the offer" means to offer the same 
terms and conditions as are contained in the offer being matched or to 

offer such terms and conditions as would provide to the transferring Party 

the financial equivalent of the offer being matched. Unless the 

transferring Party receives from the other Parties so entitled due notice 

of offer to match the offer with respect to the whole of the interest to 

be transferred, the transferring Party shall be free for a period of 
() to transfer the interest to be 

transferred to the proposed transferee, subject to Clauses 13.2 and 13.3 

and provided that the transferring Party shall not transfer the interest 

to be transferred to the proposed transferee on terms more favourable to 
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the proposed transferee than those contained in the offer first notified 
by the transferring Party. 

13.5 Any transfer tax or other expenses resulting from the sale, 
assignment or transfer of any Participating Interest, shall be the 
obligation of the Parties to such sale, assignment or transfer and will be 
apportioned in accordance with their agreement. No Party owning a 
Participating Interest not subject to such sale, assignment or transfer 
shall be required to bear a portion of any applicable transfer tax or 
other expense occasioned by such sale, assignment or transfer. 

13.6 The Parties shall join in such actions as are necessary or desirable 
to obtain required governmental consents and shall execute and deliver any 
and all documents necessary to effect all sales, assignments and transfers 
authorised under the terms and provision of this Agreement, but at the 
expense of the Parties to such sale, assignment or transfer. 

13.7 No Party shall mortgage, pledge, charge, assign by way of security 
or otherwise encumber its Participating Interest or any part thereof 
without the prior consent of all of the other Parties (which consent shall 
not be unreasonably withheld) and then only subject to the following 

conditions: 

(a) The instrument creating the security interest shall be 

subject to the approval of the Relevant Authority and registration 
or noting as required by the Petroleum Legislation; 

(b) The respective Participating Interests of the other Parties 

shall be in no way affected by the creation of the security interest; 

(c) The lender in whose favour the security interest is created 

shall have agreed in writing with the other Parties: 

(i) to be bound by the provisions of this Agreement in 

realising its security or otherwise exercising any rights in 

relation thereto; 

(ii) to release its security immediately upon the Party 

creating the security interest ceasing to be a Party; and 

(iii) that the rights conferred by the instrument creating 

the security interest, and such security interest, shall be 

subordinated to the respective rights and interests of the 

Parties under this Agreement; and 

(d) All costs and expenses incurred in relation to the creation 

or release of the security interest shall be paid by the Party 

creating the same. 

ARTICLE XIV - INSURANCE 

14.1 The Operator shall maintain, on behalf and for the account of all 

Parties, all Required Insurance and all Determined Insurance. 

14.2 With respect to Determined Insurance, any Party may elect not to 

participate, as a co-insured, provided that such Party: 
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(a) gives prompt notice of its non-participating to the Operator 
and the other Parties; 

(b) does nothing with may interfere, directly or indirectly, with 
the Operator's placement of such insurance for the other Parties; 

(c) effects and maintains, in proportion to its Participating 
Interest, such insurance or other evidence of financial 
responsibility against the risks covered by Determined Insurance as 
the other Parties may determine to be acceptable, provided that no 
such determination of acceptability shall absolve in any way the 
Party electing not to participate from its obligations to bear, in 
proportion to its Participating Interest, all expenditure (including 
damages and the costs of remedying the same) incurred in accordance 
with this Agreement; 

(d) arranges for such policies to be endorsed with waivers of 
subrogation in favour of all the other parties and the Operator, but 
with respect only to Joint Operations and for such policies to be 
subject to the condition that they shall not be cancelled, amended 
or varied, or permitted to expire or lapse, without, in each 
instance, the insurer first having given to the other Parties and 
the Operator not less than () days' prior notice of 
its intention so to do; and 

(e) releases (which it hereby does) the other Parties and the 
Operator and, in proportion to its Participating Interest, agrees to 
indemnify and hold them harmless (which it hereby does) from and 
against any and all claims, loss and damage which would have been 

covered by Determined Insurance and which either is the subject of 
insurance effected by the Party electing not to participate therein 
or is the subject of some other evidence of financial responsibility 
acceptable to the Parties (including, without limitation, liability 
for any deductibles payable by the insured under such policies). 

14.3 In respect of all Required Insurance and Determined Insurance, the 
Operator shall: 

(a) upon request, advise all Parties as to the identity of those 

participating Parties therein and, upon the request of any Party so 

participating, provide to such participating Party a copy of the 

policies effected, together with evidence that such policies are 

current; 

(b) arrange for the Parties participating therein to be named 

co-insureds under the policies and for the endorsement of such 

policies with waivers of subrogation in favour of all of the other 
Parties and the Operator, but with respect only to Joint Operations; 

(c) process claims and take all such steps as may be necessary or 
desirable in order to collect the proceeds thereof and recover any 

losses incurred. Such proceeds shall be credited to Parties in 

accordance with their respective Participating Interests. If less 

than all of the Parties participate in any insurance, the proceeds 

shall be credited to the Parties participating therein in proportion 

to their respective interests in such insurance. 
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14.4 Each Party may, for its own account and at its own expense, obtain 
such additional insurance pertaining to Joint Operations or materials 
acquired under this Agreement as it deems advisable, provided that the 
obtaining of such additional insurance shall not in any way interfere with 
the Operator's placement of Required Insurance or Determined Insurance in 
accordance with this Article. 

14.5 The Operator shall, at all times, require contractors and 
subcontractors performing work in respect of Joint Operations and 
materials acquired under this Agreement to effect and maintain all 
insurances pertaining to such work which are required by virtue of any 
applicable Act of Parliament or the terms of any contract and such other 
insurance as the Operating Committee directs or, in the absence of such a 
direction, as the Operator deems advisable. 

Insurances effected pursuant to this Clause shall provide for waivers of 
subrogation by the insurer in favour of the Parties and the Operator and 
shall be subject to the condition that they shall not be cancelled, 
amended or varied, or permitted to expire or elapse, without, in each 
instance, the insurer first giving to the Parties and the Operator not 
less than () days' prior notice of its intention so to do. 

ARTICLE XV - APPLICABLE LAWS 

15.1 This Agreement, its meaning and interpretation and the relationship 
of the Parties hereunder shall be governed by the laws of the State or 
Territory in, or adjacent to which (should the Permit be granted in 

respect of submerged lands) the Permit is granted and the Parties hereby 

submit to the jurisdiction of the Courts of that State or Territory and of 
all Courts competent to hear appeals therefrom. 

ARTICLE XVI - FORCE MAJEURE 

16.1 Non-performance by any of the Parties of any obligation or condition 
required by this Agreement to be performed (other than obligations to pay 
money as provided by this Agreement) shall be excused during the time and 
to the extent that such performance is prevented, wholly or in part, by 

circumstances beyond the reasonable control of such Party. For the 

purpose of this Agreement, such circumstances (in Clauses 16.2 to 16.6 

(inclusive) referred to as "force majeure") shall include: 

(a) strike, lockout or other labour dispute; 

(b) act of God, fire, flood, tornado, hurricane, lightning, 

storm, gale force winds, rain, ice, snow, sleet, fog or any other 
form of inclement weather, conditions resulting from inclement 

weather, avalanche, landslide, peril of the sea or accident of 

navigation; 

(c) explosion, concussion, collision, radiation, act of the 

public enemy, act of war (declared or undeclared), blockade, riot, 

civil commotion or disturbance, martial law, sabotage, insurrection 

or national emergency (whether in fact or law); 
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(d) governmental, semi-governmental or judicial law, regulation, 
order, decree, restriction, restraint, prohibition, intervention or 
expropriation, or the failure of any government or semi-governmental 
or judicial entity to act; 

(e) unavoidable accident, uncontrollable delay in transportation, 
inability to obtain adequate labour or contractors or necessary 
materials or equipment in the open market, inadequate facilities for 
the transportation of necessary materials or equipment, 
transportation or difficulties, the breakdown of necessary materials 
or equipment or power or water shortage; 

(f) epidemic or quarantine; or 

(g) any other cause, whether similar or dissimilar to the causes 
herein specifically enumerated, beyond the reasonable control of 
such Party and which such Party is unable to overcome by the 
exercise of reasonable diligence and at a reasonable cost. 

16.2 Any Party who is, by reason of force majeure, unable to perform any 
obligation or condition required by this Agreement to be performed shall 
notify the other Parties as soon as possible specifying: 

(a) the cause and extent of such non-performance; 

(b) the date of commencement thereof; and 

(c) the means proposed to be adopted to remedy or abate the force 

ma j eur e. 

16.3 Any party who is, by reason of force majeure, unable to perform any 

obligation or condition required by this Agreement to be performed: 

(a) shall use all reasonable diligence and employ all reasonable 

means to remedy or abate the force majeure as expeditiously as 

possible; 

(b) shall resume performance as expeditiously as possible after 

termination of the force majeure or the force majeure has abated to 

an extent which permits resumption of such performance; 

(c) shall notify each of the other Parties when the force majeure 

has terminated or abated to an extent which permits resumption or 

performance to occur; and 

(d) shall notify each of the other Parties when resumption of 

performance shall occur. 

No Party shall, by virtue of this Clause, be required against the will of 

such Party to adjust or settle any strike, lockout or other labour dispute. 

16.4 The period of time during which performance of any obligation or 

condition is prevented by force majeure shall be added to the time 

provided in this Agreement for performance of such obligation or condition 

and to the time required for the performance of any act dependent thereon. 
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16.5 Without derogating the generality of Clause 16.1, any Party who is, 
by reason of force majeure, unable to perform any obligation or condition 
required by this Agreement to be performed shall not be liable to any 
other of the Parties for consequential, indirect or special losses or 
damages of any kind arising out of, or in any way connected with, such 
non-performance. 

16.6 If, by reason of force majeure, any Party is unable to perform any 
obligation or condition required by this Agreement to be performed and 
such non-performance continues for a period of (_) days, the 
other Parties jointly may, upon giving to the Party affected by force 
majeure () days' prior notice on that behalf, terminate this 
Agreement. 

16.7 Termination of this Agreement pursuant to Clause 16.6 shall be 
without prejudice to the rights of any of the Parties against the other 
Parties in respect of any act, matter or thing occurring hereunder prior 
to such termination. 

ARTICLE XVII - NOTICES 

17.1 Any notice, demand, request or other communication (collectively or 
individually "Notice") required to be given or made hereunder shall, 
unless otherwise expressly provided, be in writing and be deemed duly 

given or made if executed by the Party giving or making the same (or 

signed on behalf of such Party by any duly authorised representative 
thereof) and delivered or sent by prepaid registered first class mail, by 

telex, telegram or cable or by telecopier or other facsimile communication 
as follows: 

(a) To: 

Telex: 

(b) To: 

Telex: 

(c) To: 

Telex: 

(d) To: 

Telex: 

Answerback: 

Answerback: 

Answerback: 

Answerback: 

(e) To: 
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Telex: Answerback: 

(f) To: 

Telex: Answerback: 

17.2 Any Party may change its address for the purpose of this Agreement 
by giving notice of such change to the others of them pursuant to the 
provisions of Clause 17.1. 

17.3 Any Notice sent by mail shall, subject to proof of mailing, be 
deemed to have been received by the Party to whom it was sent at the time 
when the envelope or wrapper containing the same in the ordinary course of 
post would have reached such address and notwithstanding that it may never 
do so. Any Notice sent by telegram or cable shall be deemed to have been 
received by the Party to whom it was sent at the time at which the records 
of the person delivering the same indicate that it was so delivered. Any 
notice sent by telex or telecopier or other facsimile communication shall 
be deemed, in the absence of proof to the contrary, to have been received 
by the Party to whom it was sent on the date of despatch provided that: 

(a) the recipient's answerback code appears on the sender's copy 
of the telex or telecopy or other facsimile communication (as the 
case may be); and 

(b) if the time of despatch is not before 4.00p. m. (local time) 
on a day on which business generally is carried on in the place to 
which such telex, telecopy or facsimile communication is sent, it 
shall be deemed to have been received at the commencement of 
business on the next such day in that place. 

17.4 Any notice required to be made or given hereunder may be signed by 
an officer of the Party giving or making the same. No recipient shall be 
concerned to enquire as to the authority of the officer so signing. 

ARTICLE XVIII - INVENTIONS 

18.1 It is recognised that it is to the benefit of all Parties (including 

the Operator) that proprietary and other rights be obtained for the 
Parties with respect to inventions developed by contractors in the conduct 
of operations under this Agreement, and that Operator therefore should 
attempt to obtain such rights in every contract where there is a 
reasonable expectation that inventions will be developed as a result of 
the performance thereof. Ownership of such rights by the Parties shall be 
in proportion to their respective Participating Interest. 

18.2 In relation to any invention which becomes the property of the 
Parties, each Party and every Affiliate shall be entitled to a 

non-exclusive royalty-free use of such invention, including a licence 

under any patent or other form of industrial property protection obtained 
in relation to such invention, but without rights to grant sub-licences. 

18.3 In the event that any of the Parties desire to obtain any patent or 

any other form of industrial property protection for any such invention in 
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any country of the World, the Operating Committee shall refer the matter 
promptly to the sub-committee of patent advisors to determine the course 
of action to be undertaken in applying for and holding such patent or 
other form of industrial property protection, which course of action shall 
not be unfairly prejudicial to any of the Parties. On receipt of such 
advice, the Operating Committee shall implement such action or shall 
sanction any action to be taken by the Parties in relation thereto. 

ARTICLE XIX - SUCCESSORS AND ASSIGNS 

19.1 This Agreement shall be binding upon and inure to the benefit of the 
Parties and their respective successors and permitted assigns. 

ARTICLE XX - CONFLICT WITH LAW 

20.1 Each provision of this Agreement shall be deemed to be separate and 
severable from the others of them. If any provisions of this Agreement 
are determined to be invalid or unenforceable in any jurisdiction, such 
determination and the consequential severance (if any) shall not 
invalidate the rest of the Agreement which shall remain in full force and 
effect as if such provision had not been made a part thereof, nor shall it 

affect the validity or enforceability of such provision in any other 
jurisdiction. 

ARTICLE XXI - FOREIGN EQUITY AND CONTROL 

21.1 The Parties agree that if they desire to proceed to commercial 
exploitation of any part of the Area and, in order to do so, are required 
to increase the levels of Australian equity in, or Australian control of, 
the project facilitating such commercial exploitation, the Parties shall 
do so in the manner set forth in the Third Schedule. 

ARTICLE XXII - WAIVER 

22.1 No waiver of any provision of this Agreement nor consent to any 
departure therefrom, by any of the Parties shall be effective unless the 

same shall be in writing and then such waiver or consent shall be 

effective only in the specific instance and for the purpose for which it 

is given. No default or delay on the part of any of the Parties in 

exercising any rights, powers or privileges hereunder shall operate as a 

waiver thereof or of any other right hereunder; nor shall a single or 

partial exercise thereof preclude any other or further exercise thereof or 

the exercise of any other right, power or privilege. 

ARTICLE XXIII - ARBITRATION 

23.1 Any dispute which may arise between any one or more of the Parties, 

the determination of which by an independent expert is not expressly 

provided for hereunder, shall be referred to arbitration in accordance 

with the law applicable to this Agreement, unless the Parties to such 

dispute otherwise unanimously agree. The arbitration proceedings shall 

take place in 

23.2 Notwithstanding Clause 23.1 above, if all the Parties in dispute 

agree that any matter may be settled more effectively by utilising the 

services of an independent expert they may refer the dispute to such an 

expert, appointed by agreement of the Parties, for settlement. 
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23.3 In the event of a reference to an independent expert in accordance 
with Clause 23.2, the expert's opinion shall be final and binding on the 
Parties in dispute and not subject to arbitration. 

23.4 No Party shall be entitled to commence or maintain any action or 
proceedings upon a dispute arising between the Parties until such matter 
has been resolved by arbitration under Clause 23.1 or by an independent 
expert under Clause 23.2, and then only for such relief to which the 
person resolving the dispute finds any Party thereto to be entitled. 

ARTICLE XXIV - VARIATION 

24.1 This Agreement may be amended or varied only by agreement in writing 
signed by the Parties. Unless the context otherwise so requires, a 
reference to this Agreement shall include a reference to this Agreement as 
amended or varied from time to time. 

ARTICLE XXV - FOLLOW REMEDIES 

25.1 All remedies, rights, undertakings, obligations or agreements of the 
Parties arising by law, this Agreement or otherwise shall be cumulative 
and none thereof shall be in limitation of any other right, remedy, 
undertaking, obligation or agreement of such Party. Each Party may follow 
any remedy to which such Party is entitled by law, this Agreement or 
otherwise concurrently or successively at the Party's option. 

ARTICLE XXVI - FURTHER ASSURANCES 

26.1 The Parties shall execute and do all such acts and things as shall 
be necessary or desirable in order to implement and give full effect to 
the provisions and purposes of this Agreement. 

ARTICLE XXVII - COUNTERPARTS 

27.1 This Agreement may be executed in any number of counterparts, each 
of which shall be deemed an original but all of which shall constitute one 
and the same instrument. If this Agreement is executed in counterparts, 

each of the Parties will be bound by the provisions hereof from the time 

when that Party executes and delivers such a counterpart to each of the 

other Parties. Notwithstanding the foregoing, if within () 

days of the execution and delivery by a Party of a counterpart of this 

agreement each of the other Parties has not also executed and delivered 

such a counterpart, the first-mentioned Party, and each other Party who 
has executed and delivered a counterpart as aforesaid ipso facto shall 

cease to be bound by this Agreement. 

ARTICLE XXVIII - EXECUTION BY ATTORNEY 

28.1 If this Agreement is executed for and on behalf of any of the 
Parties by an attorney under power, each attorney so executing hereby 

declares that he or she has, at the time of execution of this Agreement, 

no notice of the revocation of the power of attorney under the authority 

of which he or she executes this Agreement. 
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ARTICLE XXIX - COSTS 

29.1 The costs of and incidental to the instructions for the preparation, 
execution, stamping and registration of this Agreement, all counterparts 
thereof and all documents ancillary thereto shall be borne and paid by the 
Parties pro rata according to their respective Participating Interests. 

ARTICLE XXX - SPECIAL PROVISIONS 

30.1 The special provisions (if any) set forth in the Fourth Schedule 

shall be deemed to be incorporated in, and to form part of, this Agreement. 

30.2 If there is any inconsistency between the provisions of this 
Agreement and the special provisions referred to in Clause 30.1, the 

special provisions shall, to the extent of the inconsistency, prevail. 

IN WITNESS whereof the Parties have executed this Agreement as a deed the 
day, month and year first hereinbefore written. 

THE'COMMON SEAL of ) 

Was ) 

hereunto affixed by authority ) 

of the Directors in the ) 

presence of: - ) 

Director 

Secretary 

THE COMMON SEAL of 
Was 

hereunto affixed by authority ) 

of the Directors in the ) 

presence of: - ) 

Director 

Secretary 
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THE COMMON SEAL of 

hereunto affixed 
of the Directors 

presence of: - 

Was 
by authority 
in the 

Director 

Secretary 

THE COMMON SEAL of 
Was 

hereunto affixed by authority 
of the Directors in the 
presence of: - 

Director 

Secretary 

) 
) 
) 
) 
) 

) 
) 
) 
) 
) 

THE COMMON SEAL of ) 

was ) 

hereunto affixed by authority ) 

of the Directors in the ) 

presence of: - ) 

Director 

Secretary 
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THE COMMON SEAL of 
was 

hereunto affixed by authority 
of the Directors in the 
presence of: - 

Director 

) 
) 
) 
) 
) 

Secretary 



- 1076 - 

FIRST SCHEDULE 

DESCRIPTION OF PERMIT WITH MAP OF AREA 
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SECOND SCHEDULE 

ACCOUNTING PROCEDURE 

SECTION 1- GENERAL PROVISIONS 

1. Definitions 

Terms defined in the Operating Agreement shall, when used in this 
Accounting Procedure, have ascribed to them respectively the same 
meanings, and the following terms shall have the following meanings: 

"Agreement" means the Joint Operating Agreement of which this 
Accounting Procedure is the Second Schedule. 

"Controllable Material" means material which the Operator subjects 
to record, control and inventory. A list of the types of such 
materials shall be furnished to Non-Operator upon request. 

"Material" means tangible personal property, including supplies and 
equipment, acquired and held for use in Joint Operations. 

2. Statements, Billings and Adjustments 

Each Party is responsible for preparing its own accounting and tax reports 
for the purposes of meeting Australian and any other country's 
requirements. The Operator is required to furnish to the Non-Operators 
statements and billings in such form as is required to discharge such 
Australian responsibilities, and to enable the Non-Operators to account 
for Joint Operations according to established industry and accountancy 
practices. 

The Operators shall bill the Non-Operators on or before the last day of 
each month for their proportionate share of expenditures for the preceding 
month. Such billing shall be the net total of the month's cash 
expenditure on behalf of the Joint Account. The billing will be 

summarised by appropriate classification so as to be indicative of the 
nature thereof except that detail shall be provided on unusual charges and 
credits. The Operator shall, upon request by a Non-Operator, furnish a 
description of such accounting classifications. Amounts included in the 
billings shall be expressed and paid for only in Australian currency, 
except as provided in paragraph 3 hereof. 

Payments of any such bills shall not prejudice the right of any 
Non-Operator to protest or question the correctness thereof; however, all 
bills and statements rendered to the Non-Operators by the Operator for any 
Permit Year/calendar year shall conclusively be presumed to be true and 
correct after () months following the end of any such 
year, unless within () months period a Non-Operator takes 

written exception thereto and makes claim on the Operator for adjustment. 
No adjustment favourable to the Operator shall be made unless it is made 
within such prescribed period. The provisions of this paragraph shall not 
prevent adjustments resulting from a physical inventory of the 
Participant-Owned Assets. 
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3. Advances and Payments 

The Operator may call forward cash advances from all (but not less than 
all) Parties for their proportionate share of estimated cash requirements 
for the succeeding month's operations. The Operator shall/shall not be 
required to maintain separate bank accounts in relation to Joint 
Operations and such other additional bank accounts as may be required. 
The Operator shall request the Non-Operators to make such advances at 
least () days prior to the first day of the month in which 
the Non-Operators are required to do so. The Operator shall provide a 
best estimate of the cash required from the Non-Operators for the 

() months next following the month for which advances are 
requested. The due date or dates for such advances shall be set by the 
Operator, but shall not be prior to the first day of the month for which 
the advances are required. The requests for advances shall be expressed 
and paid for in currency. The Non-Operators shall, on or 
before the due date, make the. a-dWances requested. On the same date each 
Non-Operator shall despatch a telex advice to 
or to such other place as the Operator may designate, giving details of 
advances made. 

The Operator shall maintain as low a cash balance as reasonably possible 
in the bank accounts specified. Funds not required to maintain a daily 
working credit balance in the Joint Account shall be invested by the 
Operator for the benefit of the Joint Account in such manner as the 
Operating Committee may determine. Should the Operator be required to pay 
any large sums of money in relation to Joint Operations, which were 
unforeseen at the time of providing the Non-Operators with the said 
monthly estimates of its requirements, the Operator may request the 
Non-Operators to pay special advances covering the Non-Operators' 

proportionate shares of such payments. The Non-Operators shall despatch 
their proportionate special advances within () days of 
receipt of such notice. 

If, in any month, the Operator is required to purchase an amount of a 
foreign currency which amount shall not exceed the equivalent of 

thousand Australian dollars ($A ), it shall purchase 
that currency. If the amount of such currency exceeds 
thousand Australian dollars ($A ), the Operator, when submitting 
the above mentioned cash advances, shall notify the Non-Operators of the 

amount of foreign currency required and each Non-Operator's share of it. 

By mutual arrangement between a Non-Operator and the Operator, a 
Non-Operator may elect to provide its share of such foreign currency 
requirement in that currency. Such election must be advised to the 
Operator no less than () days prior to the date on which 

such foreign currency is due to be paid to the Operator. 

In the conversion of currencies, the accounting for advances of different 

currencies as provided for in this paragraph 3 of this Section I, or any 

other currency transactions affecting the Joint Operations, it is the 
intent that none of the Parties shall experience an exchange gain or loss 

at the expense of, or to the benefit of, the other Parties. Credit shall 
be given in Australian dollars to each contributor for other currencies 
provided at the telegraphic transfer selling rate of exchange quoted by 

for business day stated as due date for the advances 
requested. If does not quote a required rate of 
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exchange, then a like quote obtained from for such business day shall be used. Operator shall furnish the Non-Operators with 
sufficient currency exchange data to enable the Non-Operators to translate 
the billings to the currency of their corporate accounts. 

Subject to obtaining all requisite Governmental approvals, the Operator 
shall open such foreign currency bank account(s) as are required to handle 
the foreign currency of their corporate accounts. 

Any gain or loss on currency conversion shall be for the Joint Account. 

If any or all of the Non-Operators' advances exceed their share of actual 
expenditures, the next succeeding cash advance requirements, after such 
determination, shall be reduced accordingly. However, a Non-Operator may 
request that its excess advances be refunded. In this eventuality, the 
Operator will refund all excess balances to the Non-Operator so entitled. 
The Operator shall make such Bunds within () days after 
receipt of a Non-Operator's request. 

If a Non-Operator's advances are less than its share of actual 
expenditures, the deficiency shall, at Operator's option, be added to 
subsequent cash advance requirements or be paid by the Non-Operator within 

() days following the receipt of the Operator's billings to 
the Non-Operator for such deficiency. 

If, in the Operator's opinion, a significant excess of cash become 
evident, the Operator (which shall endeavour to maintain as low a cash 
balance as is reasonably possible) will advise details of such excess to 
the contributors which may elect to have their share of such excess cash 
reimbursed by the Operator. If any Non-Operator so elects the Operator 
will refund all excess funds to all Non-Operators entitled to such refunds. 

Default interest received as required by the Agreement shall be paid to 
the non-defaulters in proportion to their contribution to the advance or 
billing in respect of which the defaulter is in default. 

4. Audits 

(a) Each Non-Operator may nominate a representative (who may appoint an 
alternative) to a committee (hereinafter called "the Audit Committee") the 
responsibilities of which shall be to co-ordinate the requirements of the 
Parties individually as regards audit of the Operator's Accounts and its 

activities as the Operator and those of it contractors concerned. The 
purpose of such co-ordination shall be to minimise the burden of audits on 
the Operator and its contractors to such extent as is consistent with the 
requirements of the Parties. Where there are two or more Non-Operators, 
the Non-Operators shall make every effort to conduct joint or simultaneous 
audits and shall do so in a manner which will result in a minimum of 
inconvenience to the Operator. 

(b) Subject to the provisions of this paragraph 4 Non-Operators or any 
of them may, at any time but not more often than once in any Permit 
Year/calendar year, require there to be an audit. Such audit shall be at 
the cost of Non-Operators requiring such audit. No audit of the Operator 

or any of its contractors may be required by any Party or carried out by 

any Party more than () months following the end of the year 
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to which the audit relates or in which the particular transaction or 
activity occurred. 

(c) As soon as practicable, but not later than () months 
from the effective date of resignation or removal of the Operator as 
provided in Article IV of the Agreement, an audit of the accounts 
maintained by the Operator shall be commenced by the Audit Committee with 
the co-operation and assistance of the former Operator. The costs of an 
audit under these circumstances shall be charged to the Joint Account. 

SECTION II - CHARGEABLE COSTS AND EXPENDITURES 

The Operator shall charge the Joint Account for all costs necessary to 
conduct Joint Operations. Such costs shall include, but not necessarily 
be limited to, the following items: 

1. Concession, Licence or permit Payments 

Expenditures necessary to acquire and to maintain rights to the 
Area, including rentals and royalties when such rentals and 
royalties are paid by the Operator for the benefit of the Parties. 

2. Labour and Related Costs 

Salaries and wages of employees of the Operator and its Affiliates 

who are directly engaged in the conduct of Joint Operations (whether 

temporarily or permanently assigned in Australia), as well as the 
cost of employee benefits, customary allowances and personal 
expenses reasonably incurred in accordance with the Operator's usual 
practice, the amounts imposed by governmental authorities, which are 
applicable to such employees. 

Salaries and wages and related costs of such employees of the 
Operator and its Affiliates who are not solely engaged in the 

conduct of Joint Operations shall be apportioned to Joint Operations 

and the Operator's other activities in a manner proportionate to 

their direct involvement. 

3. Material 

Material purchased or furnished by the Operator for use in Joint 

Operations as provided under Section III. 

4. Transportation and Employee Relocation Costs 

(a) Transportation of material and other related costs, such as 

expediting, crating, dock charges, inland and ocean freight and 

unloading at destinations. 

(b) Transportation of employees as required in the conduct of 

Joint Operations. 

(c) Relocation costs to the Area of employees permanently or 

temporarily assigned to Joint Operations. Relocation costs from the 

Area, except when the employee is re-assigned to a location other 

than the country of origin. Such costs shall include transportation 
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of employees' families and their personal and household effects and 
all other relocation costs as are reasonably incurred in accordance 
with the Operator's usual practice. 

5. Services 

(a) Contract services, professional consultants and other 
services procured from outside sources other than services covered 
by paragraph 8 of this Section II. 

(b) Technical services, such as, but not limited to, laboratory 
analysis, drafting, geophysical and geological interpretation, 
engineering and related data processing performed by the Operator 
and its Affiliates for the direct benefit of Joint Operations, 
provided such costs shall not exceed those currently prevailing if 
performed outside technical service companies. 

(c) Use of equipment and 
rates commensurate with the 
such rates shall not exceed 
general vicinity of the Are, 
maintenance, repairs, other 
depreciation. 

facilities furnished by the Operator at 
cost of ownership and operations, but 
those currently prevailing in the 

a. Rates shall include the cost of 
operating expenses, insurance, taxes and 

6. Damages and Losses to Joint Property 

All costs or expenses necessary for the repair or replacement of 
Participant-Owned Assets resulting from damages or losses incurred by 
fire, flood, storm, theft, accident or any other cause. The Operator 

shall furnish the Non-Operators with notice of damages or losses in excess 
of thousand Australian dollars ($A ) in 

respect of each item, as soon as practicable. 

7. Insurance 

(a) Premiums for Required Insurance and Determined Insurance, except 
those Parties not participating in such Determined Insurance shall not 
share in the costs. 

(b) Credits for settlements received from the insurance carrier and 

others; however, if some Parties do not participate in Determined 

Insurance, they shall not share in any such settlements. 

(c) Actual expenditures incurred in the settlement of all losses, 

claims, damages, judgements and other expenses for the benefit of Joint 

Operations. 

(d) The Parties who participate in Determined Insurance will pay in the 

premiums referred to in sub-paragraph (a) above and share in credits 

referred to in sub-paragraph (b) above, pro-rata in proportion to their 

respective Participating Interests. 

8. Legal Expense(s) 

All costs or expenses of handling, investigating and settling litigation 

or claims arising by reason of Joint Operations or necessary to protect or 
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recover Participants-Owned Assets, including but not limited to, legal 
fees, court costs, costs of investigation or procuring evidence and 
amounts paid in settlement or satisfaction of any such litigation or 
claims; however, no charge shall be made for the services of the legal 
staff of the Operator and its Affiliates or the expenses of lawyers not 
employed by the Operator or its Affiliates, unless by prior agreement of 
the Non-Operators. 

9. Duties and Taxes 
All duties and taxes (except taxes based on income), fees and governmental 
assessments of every kind of nature. 

10. Offices, Camps and Miscellaneous Facilities 

The net cost of maintaining and operating all offices, sub offices, camps, 
warehouses, housing and other facilities directly serving Joint Operations 
shall be charged to the Joint Account. If such facilities serve 
operations in addition to Joint Operations, the net costs shall be 
allocated to the respective operations on an equitable basis. 

11. Other Services 

(a) Operator shall charge an administrative overhead to the Joint 
Account, but such charge shall be in lieu of all cost and expenses not 
otherwise provided for herein. 

(b) The charge under sub-paragraph (a) above shall be charged each month 
at the following rates on total expenditures attributable to Joint 
Operations in the preceding month: 

For the first $1,000,000 - % 

For the next $2,000,000 - % 

For the next $3,000,000 - % 

For the next $4,000,000 - % 
Over $10,000,000 - % 

Costs and expenses covered by such charge shall not include the charge 
itself or the minimum thousand Australian 

dollars ($A ) (to which the Operator shall be entitled 

regardless of the amount of total expenditures attributable to Joint 

Operations in the preceding month), Permit acquisition costs, bonuses, 

Permit rentals, royalties, government fees and similar items as mutually 

agreed upon by the Parties. Credits arising from disposition of 
Participant-Owned Assets shall not be deducted from total expenditures in 

determining such charge. 

The above rates shall be reviewed by the Parties periodically (but not 

more frequently than annually) and the future charges adjusted upward or 
downward by mutual agreement as indicated by the Operator's cost 
experience. It is the intent that the Operator fully recover its 

applicable overhead costs. 

12. Other Expenditures 

Any other specifically identifiable expenditures not covered by or dealt 

with in the foregoing provisions which are incurred by the Operator and 
its Affiliates for the necessary and proper conduct of Joint Operations. 
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SECTION III - MATERIALS 

1. Acquisitions 

(a) Material purchased shall be charged at the net cost incurred by the 
Operator. Net cost shall include, but shall not be limited to, such items 
as transportation costs, duties, licence fees and applicable taxes and 
shall reflect all discounts allowed. 

(b) New Material (Conditions "1") transferred from the Operator's stock 
or other properties shall be priced at the new purchase net cost 
determined in accordance with sub-paragraph (a) above. Good used Material 
(Condition "2"), being used Material in sound and serviceable condition, 
suitable for re-use without reconditioning, shall be priced at 
seventy-five per cent (75%) of such new purchase net cost. Used Material 
which cannot be classified as Condition "2" shall be priced at a value 
commensurate with its use. 

(c) Whenever Material is not readily obtainable at prices specified 
above by reason of force majeure, the Operator may charge the Joint 
Account for the required Material at the Operator's actual cost incurred 
in procuring such Material, in making it suitable for use, and in moving 
it to the required site, provided that notice in writing is furnished to 
the Non-Operators of the proposed charge at least () days prior 
to contracting for such Material. Each Non-Operator shall have the right, 
by so electing and notifying Operator within () days after 
receiving notice from the Operator, to furnish in kind all or part of its 

share of such Material, provided that it is suitable for use and 
acceptable to the Operator. In the event that a Non-Operator is able to 
furnish more than its share of required materials it may do so to the 
extent that other Parties are unable to or do not exercise the option 
hereby granted 

(d) The Operator and the Non-Operators do not warrant the Material 
furnished beyond the dealer's or manufacturer's guarantee. In the case of 
defective Material, credit shall not be passed to the Joint Account until 
adjustment has been received by the Operator from the manufacturers or 
their agents. 

2. Disposals 

The Operator shall be under no obligation to purchase the interest of the 
Non-Operators in new or used surplus Material. 
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THIRD SCHEDULE 

FOREIGN EQUITY AND CONTROL 

1. As used in this Schedule, except to the extent that the context 
otherwise so requires: 

(a) terms defined in the JOA shall, when used in this Schedule, 
have ascribed to them respectively the same meaning; and 

(b) the following terms shall have ascribed to them respectively 
the following meanings: 

"Act" means the Foreign Takeovers Act, 1975 of the 
Commonwealth of Australia; 

"Australian Control" means so much of the capacity to make 
decisions affecting a Project (which shall include not only 
control of the manner in which votes are cast at meetings of 
the Operating Committee, but also management, technical 
assistance and other agreements or arrangements which 
influence or control the manner in which decisions affecting 
a Project are made) as is controlled by Australian Residents; 

"Australian Equity" means as the context requires, any one of 
the following: 

(a) the proportion, expressed as a percentage, of a 
Project which is determined by the Competent Authority 

to be owned by such of the Parties as are Australian 
Residents; 

(b) the proportion, expressed as a percentage, of 
the issued shares in the capital of one or more of the 
Parties which is determined by the Competent Authority 

to be owned and controlled by Australian Residents; or 

(c) the proportion, expressed as a percentage, of 

profits derived from a Project which, having regard to: 

(i) the provisions of Article XI of the JOA; 

(ii) all overriding royalty interests, 

carried interests, net-profits interests and 

other interests affecting the Project; and 

(iii) all lifting, under-lifting, make-up, 

storage, transportation, refining and marketing 

agreements or arrangements made between the 

Parties and their Affiliates in relation to 

Petroleum produced and saved from the Project, 

is determined by the Competent Authority to be the 

share of such profits to which Australian Residents 

are entitled; 
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"Australian Resident" means: 

(a) a natural person ordinarily resident in 
Australia; 

(b) a corporation incorporated under the laws of 
the Commonwealth of Australia, or a State or Territory 
thereof, but excluding a corporation to which Section 
26 of the Act applies. [Broadly speaking, Section 26 
of the Act applies, as at the Execution Date, to: 

(i) a natural person not ordinarily resident 
in Australia; 

(ii) a corporation in which a natural person 
not ordinarily resident in Australia and his 
ass. o, cd es, or a foreign corporation and its 
associates, hold directly or indirectly and as 
a portfolio investment a fifteen (157. ) per cent 
or greater shareholding interest or control 
fifteen (15%) per cent or more of the voting 
power; and 
(iii) a corporation in which two (2) persons, 
each of whom is either a natural person not 
ordinarily resident in Australia or a foreign 
corporation, and the associates of any of them, 
hold directly or indirectly and as a portfolio 
investment in the aggregate a forty (40%) per 
cent or greater shareholding interest or 
control forty (407. ) per cent or more of the 
voting power]; 

"Competent Authority" means the Minister of the Crown in 

whom, or the statutory body in which is vested responsibility 
for administration or implementation of the Guidelines; 

"Execution Date" means the date of execution of the JOA; 

"Foreign Control" means so much of the capacity to make 
decisions affecting a Project as is not the subject of 
Australian Control; 

"Foreign Equity" means, as the context requires, the 

proportion, expressed as a percentage, of any one of the 
items mentioned in paragraphs (a), (b) and (c) of the 
definition of "Australian Resident" which is determined by 

the Competent Authority: 

(a) in the case of the proportion of a Project, to 
be owned by such of the Parties as are Foreign 

Residents; 

(b) in the case of the proportion of the issued 

shares in the capital of one or more of the Parties, 

to be owned or controlled by Foreign Residents; or 



- 1086 - 

(c) in the case of the proportion of the profits 
derived from a Project, to be owned by Foreign 
Residents; 

"Foreign Resident" means a natural person who, or a 
corporation which, is not an Australian resident; 

"Guidelines" means: - 

(a) the Act and all policy directives from time to 
time given by the Government of the Commonwealth of 
Australia as to the manner in which the Act shall be 
administered or in any other way affecting the 
required levels of Australian Equity in, and 
Australian Control of (or either of them), a Project; 
and 

(b) all Acts of the Parliament of the State or 
Territory in, or adjacent to which, the Permit is 
situated, all regulations and ordinances promulgated 
thereunder from time to time, and all policy 
directives from time to time given by the Government 
of such State or Territory as to the manner in which 
such Acts, regulations and ordinances shall be 
administered or in any other way affecting the 
required levels of Australian Equity in, and 
Australian Control of (or either of them), a Project; 

"Interim Period" means the period commencing on the Execution 
Date and expiring at the time when the Parties are required 
to comply with the Guidelines in respect of a Project; 

"JOA" means the Agreement of which this Schedule forms part; 

"Project" means the commercial exploitation, as a discrete 
development, of the whole or a part of the Permit by the 
production of Petroleum therefrom. 

2. The Parties acknowledge that: 

(a) should the Parties desire to proceed with development of, or 
to commence production from, a Project, they may be required by the 
Competent Authority to comply with the Guidelines; and 

(b) in the circumstances mentioned in paragraph (a) of this 
Clause, the Parties shall comply with the Guidelines in the manner 

set forth in this Schedule. 

3. Each of the Parties acknowledges that, as at the Execution Date and 
for the purposes only of this Schedule, the percentages of the issued 

share capital of the Party which are owned and controlled respectively by 

Australian Residents and Foreign Residents are deemed to be as follows: 
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Name of Party held by 
Australian 
Residents 

held by 
Foreign 
Residents 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

4. If, during the Interim Period, there has been any diminution in the 
level of Australian Equity in the Project by reason of: 

(a) an increase in the percentage of the issued shares in the 
capital of a Party which is regarded by the Competent Authority as 
being owned or controlled by Foreign Residents; or 

(b) the disposition by the Party of all or a part of its 
Participating Interest to a Party, a greater percentage of whose 
issued share capital is regarded by the Competent Authority as being 
owned or controlled by Foreign Residents, the first-mentioned Party 
(in the case mentioned in paragraph (a) of this Clause) and the 
recipient of the Participating Interest (in the case mentioned in 
paragraph (b) of this Clause) shall be obliged to increase such 
level to the extent either of the diminution or to such lesser level 
as will enable the Project to comply with the Guidelines. 

5. If, during the Interim Period, there has been any increase in the 
level of Australian Equity in the Project by reason of: 

(a) a decrease in the percentage of the issued shares in the 
capital of a Party which is regarded by the Competent Authority as 
being owned or controlled by Foreign Residents; or 

(b) the disposition by the Party of all or a part of its 
Participating Interest to a Party, a lesser percentage of whose 
issued share capital is regarded by the Competent Authority as being 

owned or controlled by Foreign Residents, 

the first-mentioned Party's obligation, determined in accordance with this 
Schedule, to increase the level of Australian Equity so as to enable the 
Project to comply with the Guidelines will be reduced to the extent that 
such Party has contributed as aforesaid to an increase in the level of 
Australian Equity. If such contribution exceeds the Party's obligation, 
determined as aforesaid, to increase the level of Australian Equity so as 
to enable the Project to comply with the Guidelines, the excess will be 
applied pro rata in reduction of the obligation of the other Parties to 
increase the level of Australian Equity for such purpose. 
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6. No Party shall, subsequent to the Interim Period, dispose of all or 
any part of its Participating Interest in a Project if to do so will 
increase the level of Foreign Equity in, or Foreign Control of, the 
Project. 

7. Without derogating from Clause 4 and 5, the amount of additional 
Australian Equity which each Party is required to contribute so as to 
enable the Project to comply with the Guidelines, shall be determined as 
follows: 

STEP ONE 

A=Bx (C-D) 
C 

WHERE: 

A= the Participating Interest of which the Party is required to 
dispose; 

B= the percentage of Foreign Equity which the Party contributes 
to the Project. "B" shall be determined by multiplying the 
Party's Participating Interest by the percentage of the 
issued shares in the capital of the Party which is regarded 
by the Competent Authority as being owned or controlled 
(whichever is the greater) by Foreign Residents; 

C= the aggregate percentage of Foreign Equity in the Project; and 

D= the level of Foreign Equity required so as to enable the 
Project to comply with Guidelines. 

STEP TWO 

Assuming each of the Parties has disposed of "A", "B" shall be 

recalculated for each of such Parties and "B" shall be calculated 
for the respective recipients of "A". If the aggregate percentage 

of Foreign Equity in the Project ("C") then is equal to "D", no 
further calculations are required. 

STEP THREE 

If the result of STEP TWO is that the aggregate Foreign Equity in 

the Project ("C") then is less than "D", STEP ONE shall be repeated, 
but with "B" and "C" determined by reference to STEP TWO. 

STEP FOUR 

Assuming each of the Parties has disposed of "A" (determined by 

reference to STEP THREE), "B" shall be recalculated for each of such 

Parties and "B" shall be calculated for the respective recipients of 

"A". If the aggregate percentage of Foreign Equity in the Project 

("C") then is equal to "D", no further calculations are required. 

STEP FIVE 
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STEPS THREE AND FOUR (on each occasion using "B" and "C" determined by 
reference to the previous calculation) shall be repeated as often as is 
necessary until the aggregate Foreign Equity in the Project ("C") is equal 
to or greater than ("D"). 

8. Without derogating from Clause 6, the provisions of Clause 13.4 of 
the JOA shall/shall not apply to any disposition of Participating Interest 
in accordance with this Schedule. 

9. The Parties acknowledge that, as at the Execution Date, the 
Guidelines require that the Australian Control of a Project shall be at 
least equal to Foreign Control of the Project. If, at the expiration of 
the Interim Period, this requirement is extant and the Parties are unable 
to agree otherwise as to sharing of control in such a manner as is 
satisfactory to the Competent Authority, decisions affecting the Project 
shall, notwithstanding the provisions of the JOA, be made as follows: 

(a) Such of the Parties as are Australian Residents shall be 
deemed to be entitled to cast, as a block vote, fifty (50%) per cent 
of the votes entitled to be cast at meetings of the Operating 
Committee; 

(b) Such of the Parties as are Foreign Residents shall be deemed 
to be entitled to cast, as a block vote, fifty (50%) per cent of the 
votes entitled to be cast at meetings of the Operating Committee; 

(c) The Parties which are Australian Residents shall determine by 
Majority Vote the manner in which their fifty (50%) per cent block 
vote shall be cast at meetings of the Operating Committee, and the 
Parties which are Foreign Residents shall do likewise. For the 
purpose of this paragraph, each of the Parties which is an 
Australian Resident shall be entitled to the percentage of votes 
which its Participating Interest bears to the aggregate of the 
Participating Interest of all of the Parties which are Australian 
Residents. For the purpose of this paragraph, each of the Parties 
which is a Foreign Resident shall be entitled to the percentage of 
votes which its Participating Interest bears to the aggregate 
Participating Interest of all of the Parties which are Foreign 
Residents; and 

(d) If there is not unanimity between the block vote cast by such 
of the Parties as are Australian Residents and the block vote cast 
by such of the Parties as are Foreign Residents, the proposal the 

subject thereof shall not be approved. 

10. The Parties acknowledge that if they are required to comply with the 
Guidelines, they must do so on a timely basis in order to preserve their 

rights under the Permit and to enable development of, and production from, 

a Project to proceed. In order to achieve such a result, the Operating 

Committee shall, within (_)days of the expiration of the 

Interim Period, determine a date prior to which each of the Parties shall 
have contributed to the Project the additional Australian Equity 

calculated in accordance with Clause 7. If a Party ("Defaulting Party") 

shall fail to contribute to the Project such additional Australian Equity 

prior to the date determined by the Operating Committee, or such later 

date as the other Parties ("Non-Defaulting Parties") shall agree, the 
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: ing Party hereby confers upon the Non-Defaulting Parties full and 
:e authority to solicit from an Australian Resident a bona fide 
:o purchase the Participating Interest which, by virtue of this 
Le, the Defaulting Party is required to divest. If the offer so 
: ed provides for the immediate payment to the Defaulting Party of a 
)nsideration not more than (_%) per cent less 
ie cash equivalent of an offer for a like Participating Interest 
td by one of the Non-Defaulting Parties divesting as required by 
: hedule, or for payment of any greater cash consideration, the 
: ing Party shall be obliged to accept it. If the Defaulting Party 

-ail to accept the offer within () days of it having 
ide, the Operator may exercise the power conferred by Clause 9.8 of 
ý as if the Defaulting Party was the Defaulting Party therein 
ýd to and notice has been given under Clause 9.7 of the JOA. 

Subject to the provisions of this Schedule, it shall be at the 
: ion of each Party required to increase the level of Australian 

in a Project to determine whether such increase is achieved: 

(a) by transferring and assigning all or a part of its 
Participating Interest; 

(b) by reducing the percentage of the issued shares in the 

: apital of the Party which is regarded by the Competent Authority as 
being owned or controlled by Foreign Residents; 

(c) by a combination of the methods referred to in paragraphs (a) 

and (b) of this Clause; or 

(d) by any other means acceptable to the Competent Authority. 

If: 

(a) any Party enters into an agreement or arrangement with a 

third party who does not become a Party to the JOA and such 

agreement or arrangement has the effect of increasing the level of 

Foreign Equity in, and Foreign Control of (or either of them), the 

Project; and 

(b) the agreement or arrangement will result in the Party being 

unable to contribute to the Project the additional Australian Equity 

calculated in accordance with Clause 7, 

11 be a condition precedent to such agreement or arrangements taking 

, and the Party agrees to procure, that the third party shall 

nt in writing with all of the Parties to comply with the provisions 

s Schedule. 
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FOURTH SCHEDULE 

SPECIAL PROVISIONS 


