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 Summary of Contents 
 

Disputes arise in the course of international trade and contracting parties 

seek to secure effective outcomes. Although it is futile to obtain a 

judgment that cannot be enforced, the enforcement of foreign judgments 

is often shrouded in uncertainty in Africa.  Reasons for such uncertainty 

include the complexity and inadequacy of relevant legal regimes, 

inconsistency of the courts and generally sparse scholarly works. 

This thesis focuses on South Africa and Nigeria where courts apply South 

African and Nigerian rules of private international law when litigants seek 

to enforce judgments obtained abroad. The South African or Nigerian 

court’s assessment of whether the foreign court heard the case in a fair 

manner sometimes produces a different outcome from that of the foreign 

court. This implies that litigants face significant unpredictability and 

sometimes cannot enforce their judgments even after years of protracted 

litigation. 

Drawing on the experiences of the European Union, the United Kingdom 

and the United States, this thesis undertakes a comparative analysis of 

how South African and Nigerian courts can promote the recognition and 

enforcement of foreign judgments in a fair manner. There is an in-depth 

examination of the process that leads to the South African or Nigerian 

court’s decision on whether the foreign judgment should be enforced. 

This thesis argues that there is a need for a fundamental change in 

approach or underlying assumptions, with a view to facilitating the free 

movement of foreign judgments in a globalised world. Considering the 

interests of litigants and the State is critical to attaining fairness for the 

parties involved in attempts to enforce foreign judgments. 
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Chapter 1 
1.0 Introduction 

1.1 Contextual Background 

Disputes are inevitable in the course of international trade and individuals or 

companies (hereinafter: litigants) seek to achieve effective outcomes in 

resolving such disputes.1 Litigation is a major means of resolving disputes and 

litigants who obtain favourable judgments abroad try to enforce the judgments 

in countries where assets are located.2 Judgment debtors’ assets may be in 

different parts of the world, including African countries such as South Africa and 

Nigeria.3 The recognition and enforcement of judgments obtained abroad is 

necessary if judgment creditors want to recover debts in commercial matters.4 

 

The term ‘recognition and enforcement’ is usually used in private international 

law literature but the individual elements of ‘recognition’ and ‘enforcement’ are 

distinct.5 If a court (hereinafter: the court addressed) recognises a foreign 

judgment, this means that the court accepts the determination of the rights and 

obligations pronounced by the foreign court. Thus, further litigation is 

unnecessary.6 Enforcing a foreign judgment means compliance with the terms 

of a foreign judgment.7  In practice, ‘enforcement’ and ‘execution’ are sometimes 

                                                           
1 R Goode, H Kronke, and E McKendrick, Transnational Commercial Law: Texts, Cases and 
Materials (2nd edn, Oxford University Press 2015) paras 18.01-18.04. 
2 Other dispute resolution mechanisms such as arbitration are beyond the scope of this thesis 
although the importance of the latter is not discounted as will be explained in s 1.5 of this chapter 
on jurisdictional comparison. 
3 South Africa and Nigeria are the African countries selected for comparative analysis in this 
thesis. 
4 In this thesis, ‘civil and commercial matters’ is restricted to commercial matters, with a focus 
on money judgments. For such restriction for research purposes, see FK Juenger, ‘The 
Recognition of Money Judgments in Civil and Commercial Matters’ (1988) 36(4) The American 
Journal of Comparative Law 1, 5. For a similar delimitation of scope for research purposes, see 
S Harder, ‘The Effects of Recognized Foreign Judgments in Civil and Commercial Matters’ 
(2013) 62 International and Comparative Law Quarterly 441, 442. 
5 For examples of the application of ‘recognition and enforcement’ at the international level, see 
generally the 1971 Convention on the Recognition and Enforcement of Foreign Judgments in 
Civil and Commercial Matters; the 1999 Preliminary Draft Convention on Jurisdiction and 
Foreign Judgments in Civil and Commercial Matters; the 2016 Preliminary Draft Convention art 
1 and the 2017 Draft Convention art 1 by the Special Commission on the Recognition and 
Enforcement of Foreign Judgments. For the US, see GB Born and PB Rutledge, International 
Civil Litigation in United States Courts (5th edn, Wolters Kluwer 2011) 1077. 
6 TC Hartley, International Commercial Litigation: Text, Cases and Materials on Private 
International Law (2nd edn, Cambridge University Press 2015) 349. 
7 Born and Rutledge (n 5) 1078. 
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used interchangeably.8 The recognition of a foreign judgment does not 

guarantee an enforcement of the judgment, but recognition is a prerequisite for 

any enforcement.9  
 

The trends of law reporting in South Africa and Nigeria clearly show a marked 

increase in attempts to enforce foreign judgments.10  71% of South African 

cases concerning foreign judgments from 1947 to 2017 were decided in the last 

35 years.11 29% of all the cases decided from 1947 to 2017 did not result in 

enforcements.12 This trend is based on the South African Law Reports which 

has been described as the ‘premier repository of South African judicial 

jurisprudence’ and has been consistently published since 1947.13 The 70-year 

period is divided into two parts to demonstrate increased attempts to enforce 

foreign judgments in the latter half (1982-2017). 
 

In Nigeria, 86% of appellate cases concerning foreign judgments from 1985 to 

2017 were decided in the last 16 years.14 64% of all the cases decided from 

1985 to 2017 did not result in enforcements.15 This trend is based on the 

Nigerian Weekly Law Reports which has been described as ‘the most popular 

law report’ in Nigeria and has been consistently published since 1985.16 The 32-

year period is divided into two parts to demonstrate increased attempts to 

enforce foreign judgments in the latter half (2001-2017). 
 

References are made to unreported Nigerian High Court cases and, in both 

countries, cases decided before those periods stated. The South African and 

Nigerian trends not only demonstrate increased attempts to enforce foreign 

                                                           
8 HA Olaniyan, ‘Conflict of Laws in Nigerian Appellate and Apex Courts: A Biennial Critical 
Assessment’ (2009-2010) (2012) 9 US-China Law Review 326. 
9 Dicey, Morris and Collins Dicey, Morris and Collins, The Conflict of Laws (15th edn, Sweet and 
Maxwell 2012) para 14-002. 
10 The trends are based on reliability of law reporting on foreign judgments only. This thesis also 
refers to relevant private international cases that support various arguments. See the 
appendices. 
11 18 out of 21 High Court, Supreme Court of Appeal and Constitutional Court cases. 
12 6 out of 21 cases were not enforced. 
13 See the Legal Library Services <http://www.legallibraryservices.co.za/south-african-law-
reports/> accessed 2 March 2018.  
14 12 out of 14 Court of Appeal and Supreme Court cases. 
15 9 out of 14 cases. 
16 See ‘Nigeria’, in Guide to Foreign and International Legal Citations, Journal of International 
Law and Politics (New York University 2006) para 3.3. 

http://www.legallibraryservices.co.za/south-african-law-reports/
http://www.legallibraryservices.co.za/south-african-law-reports/
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judgments, but also underscore the relevance of litigation in international 

commercial transactions. Furthermore, as this thesis will demonstrate, the 

trends portray the South African judicial system as more liberal in the recognition 

and enforcement of foreign judgments.17 In this context, however, a relatively 

liberal legal regime does not necessarily guarantee fairness to litigants and 

States. There is a need to investigate how fair South African and Nigerian courts 

should be to promote the recognition and enforcement of foreign judgments. 

 

1.2 Fairness in the Indirect Regulation of Jurisdiction 

When judgment creditors seek to enforce foreign judgments, South African and 

Nigerian courts need to assess how the foreign courts exercised jurisdiction. In 

making this assessment, the courts addressed apply South African and Nigerian 

rules of private international law rather than the law of the foreign court.18 In 

other words, South African and Nigerian courts indirectly regulate the direct 

jurisdiction of the foreign court. This regulation or assessment is indirect 

because the foreign court alone is competent to exercise jurisdiction directly and 

on the merits of the proceedings.19 South African and Nigerian courts assess 

how the foreign courts exercised jurisdiction when judgment creditors seek to 

enforce foreign judgments. This jurisdictional assessment may be made in a 

manner different from how such foreign courts would make an assessment.20 

Thus, individuals and companies are potentially exposed to unfairness where 

there is a difference between how the foreign court and the court addressed 

make assessments. Litigants not only face legal uncertainty and unpredictability, 

but also the risk of being denied enforcement after protracted court 

                                                           
17  See section 1.4 on the contextualisation of the research question. 
18 Richman v Ben-Tovim 2007 (2) SA 283 para 5 (SCA); Grosvenor Casinos Ltd v Halaoui [2009] 
10 NWLR (Pt 1149) 309, 334 (SC). 
19 Bartin used ‘indirect jurisdiction’, a term used for more than half a century, many times in his 
seminal treatise on foreign judgments. Also, Bartin and Michaels made distinctions between 
indirect and direct jurisdiction. See generally, E Bartin, Études sur les Effects Internationaux des 
Jugements (Librarie Générale de Droit & de Jurisprudence 1907). See R Michaels, ‘Some 
Fundamental Jurisdictional Conceptions as Applied in Judgment Conventions’ in E Gottschalk 
et al (eds), Conflict of Laws in a Globalized World (Cambridge University Press 2007) 36. See 
the Judgments Convention Preliminary Explanatory Report Prel. Doc. No 7 of October 2017, p 
23. On ‘indirect restrictions’, see KM Clermont, ‘A Global Law of Jurisdiction and Judgments: 
Views from the United States and Japan’ (2004) 37(1) Cornell International Law Journal 1, 8-9. 
20 In Ben-Tovim, the High Court did not enforce the English judgment although the Supreme 
Court of Appeal overturned the judgment. In Halaoui, the Supreme Court did not enforce the 
English judgment. 
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proceedings.21 This exposure to unfairness necessitates a balance between the 

interests of litigants and the State as both interests may be divergent.22 In this 

thesis, fairness essentially connotes striking a balance between both interests, 

with a view to promoting the enforcement of obligations across borders. There 

is a need to focus on the free movement of foreign judgments by reducing legal 

uncertainty and unpredictability. In trying to attain a balance between both 

interests, it is critical to promote fairness by focusing on the free movement of 

foreign judgments. The need for this focus is underscored by globalisation. 

 

Globalisation is an advanced form of internationalisation.23 While the latter 

merely emphasises the satisfaction of national or territorial interests in attaining 

objectives that transcend national borders, globalisation connotes an increasing 

interconnectedness in the world because of economic and social integration.24 

Strictly nationalistic or territorial attitudes towards litigants that engage in 

international commercial transactions are inadequate to support globalisation. 

This is especially so as globalisation causes a convergence of legal orders.25 

One of the implications of globalisation is the need to enforce more judgments 

obtained abroad due to an increase in international commercial disputes.26 

Globalisation is so inextricably connected with modern laws that it has been 

described as ‘the law of our time’27 and expands the scope of private 

international law.28 There is a need to ensure relevant laws are clear, certain, 

                                                           
21 In Halaoui, the foreign judgment was not enforced after a decade of litigation. See Halaoui (n 
18).  
22 Generally, courts in different countries are governed by different rules. See P Wautelet, ‘What 
has International Private Law Achieved in Meeting the Challenges Posed by Globalisation?’ in 
PJ Slot and MK Bulterman (eds), Globalisation and Jurisdiction (Kluwer Law International 2004) 
55-56. 
23 J Delbruck, ‘Globalisation of Law, Politics, and Markets — Implications of Domestic Law — A 
European Perspective’ (1993) 1(2) Indiana Journal of Global Legal Studies 10-11. 
24 ibid. 
25 R Michaels, ‘Two Paradigms of Jurisdiction’ (2006) 27(4) Michigan Journal of International 
Law 1004. 
26 See the South African and Nigerian trends in the contextual background (s 1.1). See also SI 
Strong, ‘Recognition and Enforcement of Foreign Judgments in U.S. Courts: Problems and 
Possibilities’ (2014) 33(1) The Review of Litigation 45, 142-143. 
27 Michaels also noted that there a universally accepted definition of globalisation was elusive. 
See R Michaels, ‘Globalisation and Law: Law Beyond the State’ in R Banaker and M Travers 
(eds), Law and Social Theory (2nd edn, Hart Publishing 2013) 287-288. 
28 DP Stewart, ‘The Many Perspectives of Private International Law’ in A Commitment to Private 
International Law: Essays in Honour of Hans van Loon (Intersentia Publishing Ltd 2013) 541-
542. 
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and predictable with a view to facilitating international trade in a globalised world. 

To ensure fairness, laws should not only be certain and predictable but also 

promote the enforcement of obligations. This is especially so for litigants as they 

often have recourse to the laws of other countries when they engage in 

international commercial transactions.29 The influence of globalisation on private 

international law is clearly reflected in efforts to harmonise jurisdictional rules at 

the Hague. 

 

1.3 Africa and the Global Context of the Hague Conference 

Relevant deliberations at the Hague Conference on Private International Law 

form an important part of this thesis because the Conference is the foremost 

venue for the progressive unification of private international law.30 The Hague 

Conference is a ‘meeting place’ between the European Union and the rest of the 

world,31 and has made ‘unrivalled contribution’ to private international law 

generally.32 Several private international law issues, including jurisdiction, have 

been discussed since 1893 when the Conference held its first meeting.33 The 

increasing global importance of the Hague Conference is underscored by its 

membership growth. 43% of members have joined since 2000.34 There was no 

African membership of the Hague Conference until 1961 when Egypt joined.35 

However, there has been a recent increase in African membership of the Hague 

Conference since South Africa joined in 2002.36 Currently, there are seven 

African members of the Hague Conference but Nigeria is not a member.37 

Recently, the Hague Conference increased its efforts to engage more African 

countries in furtherance of its universality principle.38 

                                                           
29 Goode, Kronke, and McKendrick (n 1). 
30 <https://www.hcch.net/en/about>  accessed 2 March 2018. 
31 T Kruger, Civil Jurisdiction Rules of the European Union and their Impact on Third States 
(Oxford University Press 2008) para 1.109. 
32 <https://www.hcch.net/en/about/vision-and-mission> accessed 2 March 2018.  
33 GAL Droz, ‘A Comment on the Role of the Hague Conference on Private International Law’ 
(1994) 57(3) Law and Contemporary Problems 1. 
34 <https://assets.hcch.net/docs/e11314e9-9453-4f06-b159-fa86d450f9ea.pdf> accessed 2 
March 2018. 
35 <https://www.hcch.net/en/states/hcch-members/details1/?sid=33> accessed 2 March 2018. 
36 <https://www.hcch.net/en/states/hcch-members/details1/?sid=68> accessed 2 March 2018.  
37 Egypt (1961), Morocco (1993), South Africa (2002), Mauritius (2011), Burkina Faso (2013), 
Zambia (2013), and Tunisia (2014). <https://www.hcch.net/en/states/hcch-members> accessed 
2 March 2018. 
38 <https://www.hcch.net/en/news-archive/details/?varevent=580> accessed 2 March 2018.  

https://www.hcch.net/en/about%20%20%20%20%3e
https://www.hcch.net/en/about/vision-and-mission
https://assets.hcch.net/docs/e11314e9-9453-4f06-b159-fa86d450f9ea.pdf
https://www.hcch.net/en/states/hcch-members/details1/?sid=33
https://www.hcch.net/en/states/hcch-members/details1/?sid=68
https://www.hcch.net/en/states/hcch-members
https://www.hcch.net/en/news-archive/details/?varevent=580
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In spite of the increasing influence of the Hague Conference, there is no global 

treaty on the recognition and enforcement of foreign judgments.39 Also, there is 

no relevant African or regional treaty to promote the free movement of foreign 

judgments.40 The African Union has not made any progress in this regard.41 

There are several African regional organisations including: the Southern African 

Development Community (SADC), the Economic Community of West African 

States (ECOWAS), the Common Market for Eastern and Southern Africa 

(COMESA), the East African Community (EAC), the Economic and Monetary 

Community of Central Africa (CEMAC) and the Organisation for the 

Harmonisation of Business Law in Africa (OHADA).42 Generally, however, these 

regional organisations are inadequate or inappropriate because of their focus 

on broad policy and economic integration. Regional organisations such as the 

Southern African Development Commission (SADC) and the Economic 

Community of West African States (ECOWAS) generally focus on State actors 

and claims against States.43 ECOWAS, of which Nigeria is a founding member, 

has a predominant interest in human rights cases and public international law.44 

                                                           
39 The 1971 Convention on the Recognition and Enforcement of Foreign Judgments in Civil and 
Commercial Matters was essentially unsuccessful. Details are provided in chapter 3 which 
concerns the background of the Hague Judgments Project. 
40 Arguably, this is a consequence of the relatively limited development of private international 
law in Africa. See RF Oppong, Private International Law in Africa: The Past, Present, and Future’ 
(2007) 55 American Journal of Comparative Law 677, 678. 
41 This is despite the substantial progress made by the African Court on Human and People’s 
Rights <http://www.african-court.org/en/index.php/news/press-releases/item/222-african-court-
on-human-and-peoples-rights-begins-48th-ordinary-session> accessed 2 March 2018. One of 
the aims of the African Union is to strengthen regional economic communities. See art 28 of the 
Treaty establishing the African Economic Community 
<https://au.int/sites/default/files/treaties/7775-treaty-0016_-
_treaty_establishing_the_african_economic_community_e.pdf> accessed 2 March 2018.  
42 Other regional economic communities have experienced more limited progress: The Maghreb 
Union, the Intergovernmental Authority on Development, the Community of Sahel-Saharan 
States, and the Economic Community of Central African States. see RF Oppong, Legal Aspects 
of Economic Integration in Africa (Cambridge University Press 2011) 11-12. 
43 Fick provided deep jurisprudential insights into the recognition and enforcement of foreign 
judgments. see Government of the Republic of Zimbabwe v Fick 2013 (5) SA 325 (CC). On 
sovereignty and the uncertainty in the scope of the South African foreign judgments enforcement 
regime, see generally, E de Wet, ‘The Case of Government of the Republic of Zimbabwe v Louis 
Karel Fick; a First Step Towards Developing a Doctrine on the Status of International Judgments 
within the Domestic Legal Order’ (2014) 17(1) Potchefstroom Electronic Law Journal 556, 558-
559. 
44 KJ Alter, LR Helfer and JR McAllister, ‘A New International Human Rights Court for West 
Africa: the ECOWAS Community Court of Justice’ (2013) 107(4) The American Journal of 
International Law’ 737, 740. Cf RF Oppong, ‘The High Court of Ghana Declines to Enforce an 

http://www.african-court.org/en/index.php/news/press-releases/item/222-african-court-on-human-and-peoples-rights-begins-48th-ordinary-session
http://www.african-court.org/en/index.php/news/press-releases/item/222-african-court-on-human-and-peoples-rights-begins-48th-ordinary-session
https://au.int/sites/default/files/treaties/7775-treaty-0016_-_treaty_establishing_the_african_economic_community_e.pdf
https://au.int/sites/default/files/treaties/7775-treaty-0016_-_treaty_establishing_the_african_economic_community_e.pdf
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There is also a tendency for some members of African regional economic 

integration organisations to wield significant influence to the detriment of 

organisational aims.45 This tendency is underscored by the low level  of 

compliance with judgments.46 Furthermore, there are some membership 

overlaps between some African regional economic integration organisations 

which may be juxtaposed with the French language barrier of OHADA.47 The 

result is an incoherence in African efforts to provide a credible forum to negotiate 

a treaty that can promote the recognition and enforcement of foreign judgments. 

 

The search for a treaty that would facilitate the free movement of foreign 

judgments has progressed at the global level under the auspices of the Hague 

Judgments Project. The Hague Judgments Project refers to the efforts by the 

Hague Conference concerning the harmonisation of international jurisdiction 

rules on the recognition and enforcement of foreign judgments.48 In this regard, 

the most elaborate effort was evident in the Hague Judgments Project from 1992 

to 2001 (the original Judgments Project). Negotiations were revived in 2012 

(the revived Judgments Project). There was significant influence of 

globalisation on the original Judgments Project which was initiated by the United 

States. Clearly, economic regions were ‘becoming more interdependent’.49 

Such economic interdependence reinforced the need for jurisdictional grounds 

that would be ‘broadly accepted by the larger community’.50 In this context, the 

                                                           
ECOWAS Court Judgment’ (2017) 25(1) African Journal of International and Comparative Law 
127. 
45 M van der Linde, ‘Considering the Interpretation and Implementation of Article 24 of the 
African Charter on Human and Peoples’ Rights in light of the SERAC Communication’ (2003) 3 
African Human Rights Journal 167, 180-186. 
46 Text to n 45. 
47 E.g. the Democratic Republic of Congo is a member of both SADC and OHADA. 
http://www.sadc.int/member-states/dr-congo/ ; http://www.ohada.org/index.php/en/dr-
congo/democratic-republic-of-congo-at-a-glance> accessed 2 March 2018. Morocco’s attempt 
to join ECOWAS remains divisive <http://www.businessdayonline.com/business-community-
wants-ecowas-reject-morocco-membership-application/> accessed 2 March 2018. 
48 The Hague Conference on Private International Law, ‘Overview of the Judgments Project” 
<https://assets.hcch.net/docs/905df382-c6e0-427b-a5e9-b8cfc471b575.pdf> accessed 2 
March 2018). 
49 Letter of 5 May 1992 from Edwin D Williamson, Legal Adviser, U.S. Department of State to 
Georges Droz, Secretary General, The Hague Conference on Private International Law  
<https://www.state.gov/documents/organization/65973.pdf> accessed 2 March 2018. 
50 ‘Some Reflections of the Permanent Bureau on a General Convention on Enforcement of 
Judgments’ Prelim Doc No 17 of May 1992 <https://assets.hcch.net/docs/bd6dcaab-b2a4-4255-
84ec-eca3b7233588.pdf> accessed 2 March 2018. 

http://www.sadc.int/member-states/dr-congo/
http://www.ohada.org/index.php/en/dr-congo/democratic-republic-of-congo-at-a-glance
http://www.ohada.org/index.php/en/dr-congo/democratic-republic-of-congo-at-a-glance
http://www.businessdayonline.com/business-community-wants-ecowas-reject-morocco-membership-application/
http://www.businessdayonline.com/business-community-wants-ecowas-reject-morocco-membership-application/
https://assets.hcch.net/docs/905df382-c6e0-427b-a5e9-b8cfc471b575.pdf
https://www.state.gov/documents/organization/65973.pdf
https://assets.hcch.net/docs/bd6dcaab-b2a4-4255-84ec-eca3b7233588.pdf
https://assets.hcch.net/docs/bd6dcaab-b2a4-4255-84ec-eca3b7233588.pdf
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‘larger community’ includes African countries.51 A fundamental question was the 

need to determine what jurisdictional grounds would be ‘permissible or 

exorbitant’.52 This question remains of central importance in promoting the 

recognition and enforcement of foreign judgments because exorbitance 

connotes excessiveness or unreasonableness.53 Determining permissible or 

exorbitant grounds is thus a question of fairness that often necessitates a 

balance between interests of litigants and the State. This thesis demonstrates 

how this balance is necessary when South African and Nigerian courts indirectly 

regulate the direct jurisdiction of foreign courts in the recognition and 

enforcement of foreign judgments. 

 

The major actors in the original Judgments Project, the United States and the 

European Union, disagreed because they considered the appropriateness of 

jurisdictional grounds from different perspectives. The United States focused on 

reasonableness while the European Union emphasised certainty and 

predictability.54 This impasse is paradigmatic of challenges that litigants and 

States encounter in efforts to promote the free movement of foreign judgments. 

Such challenges should be addressed if there is to be free movement of foreign 

judgments between African countries and Europe/ the United States. The 

original Judgments Project failed but the process was revived in 2012.55 Much 

progress has been made in the revived Judgments Project. The Special 

Commission on the Judgments Project has produced a draft Convention.56  

                                                           
51 This expanding community is illustrated by the increasing popularity of certain Hague 
conventions among African countries. E.g. 19 African countries are signatories to the 1993 
Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption. 
<https://www.hcch.net/en/instruments/conventions/status-table/?cid=69> 
52 Text to notes 48 and 49. 
53 Oxford English Dictionary 
<http://www.oed.com/view/Entry/66352?redirectedFrom=exorbitant#eid> accessed 2 March 
2018.  
54 On the differences between Europe and the United States’ jurisdictional attitudes, see 
Michaels, ‘Two Paradigms of Jurisdiction’ (n 25) 1011. See also chapters 3 (on the Hague 
Judgments Project) and 7 (on jurisdictional grounds) of this thesis. 
55 However, the Hague Convention on Choice of Courts was produced in 2005. Detailed and 
relevant discussions on the original Judgments Project are provided in chapters 3 and 7. 
56 2018 Draft Convention. <https://assets.hcch.net/docs/23b6dac3-7900-49f3-9a94-
aa0ffbe0d0dd.pdf> accessed 18 June 2018. Prior to this convention, the Special Commission 
had produced a 2016 Preliminary Draft Convention and a February 2017 Draft Convention. If 
the grounds listed in articles 5 and 6 should ‘create obligations under the draft Convention’ (as 
stated in the Explanatory Notes), it is necessary to articulate how such obligations arise in a 
deliberate manner. The (Draft) Convention itself should also contain a clear articulation in this 

https://www.hcch.net/en/instruments/conventions/status-table/?cid=69
http://www.oed.com/view/Entry/66352?redirectedFrom=exorbitant#eid
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The revived Judgments Project is relevant to this thesis because the original 

Judgments Project failed, and mistakes of the past should be avoided. South 

Africa’s membership of the Hague Conference further underscores the potential 

for African countries to benefit from any progress made in the revived Judgments 

Project. In this context, a focus on facilitating the free movement of foreign 

judgments should make a global convention on foreign judgments considerably 

attractive to African countries including those who are not members of the 

Hague Conference such as Nigeria. However, there remain considerable 

challenges. For example, the draft Convention does not articulate a clear 

theoretical basis for the recognition and enforcement of foreign judgments.57 

Also, Commonwealth countries are making parallel efforts to develop a legal 

framework to promote the recognition and enforcement of foreign judgments.58 

The Commonwealth countries have continued to develop a parallel legal 

framework partly because there are fundamental differences between the 

common law and civil law systems.59 Both South Africa and Nigeria are 

members of the Commonwealth and currently face obstacles that impede the 

free movement of foreign judgments.60  

 

1.4 Obstacles to the Free Movement of Foreign Judgments and 
Contextualisation of the Research Question 

There is significant legal uncertainty and unpredictability in South African and 

Nigerian legal regimes concerning the recognition and enforcement of foreign 

judgments.61 Several factors account for the legal uncertainty and 

unpredictability. A major consideration is that South African and Nigerian courts 

should be able to address the competing interests of litigants and the State. This 

                                                           
context. See the Judgments Convention: Revised Preliminary Explanatory Report (Fourth 
Meeting of the Special Commission on the Recognition and Enforcement of Foreign Judgments 
24-29 May 2018) para 113. < https://assets.hcch.net/docs/7cd8bc44-e2e5-46c2-8865-
a151ce55e1b2.pdf > accessed 18 June 2018. 
57 This is addressed in chapter 5 (on theoretical bases) with clear implications for South Africa 
and Nigeria.  
58 <http://thecommonwealth.org/sites/default/files/inline/CLMM2017OutcomeStatement.pdf> 
accessed 2 March 2018. See the Model Recognition and Enforcement of Foreign Judgments 
Bill 2017. 
59 Meeting Paper of 16-19 October 2017. 
60 <http://thecommonwealth.org/member-countries> accessed 2 March 2018. 
61 This is reflected in the cases and scholarly literature analysed in this thesis. 

https://assets.hcch.net/docs/7cd8bc44-e2e5-46c2-8865-a151ce55e1b2.pdf
https://assets.hcch.net/docs/7cd8bc44-e2e5-46c2-8865-a151ce55e1b2.pdf
http://thecommonwealth.org/sites/default/files/inline/CLMM2017OutcomeStatement.pdf
http://thecommonwealth.org/member-countries
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is especially so in Nigeria where there is a tendency for courts effectively to 

promote State interests at the expense of litigants’ interests.62 This attitude is 

underscored by the Nigerian judicial attitude that reflects a reluctance to interpret 

and apply relevant laws in a manner that promotes the recognition and 

enforcement of foreign judgments.63 There is also an incoherent theoretical 

basis for the recognition and enforcement of foreign judgments in the legal 

regimes of both countries.64 Relevant laws are either complex, overlapping, or 

confusing. In Nigeria, for example, three laws may be applied but there is no 

clear delineation as to their individual applicability.65 The cases are thus not only 

inconsistent but inadequate in several aspects.66 Legal complexity is also 

evident in the characterisation process when courts addressed decide on how 

to deal with cases where the foreign court considers legal issues differently.67 

Furthermore, South African and Nigerian courts neither assess the jurisdiction 

of foreign courts in a clear manner nor have any clear criteria for the application 

of public policy.68 These impediments can be illustrated by two leading cases in 

South Africa and Nigeria. 

 

The first case is Richman v Ben-Tovim, a South African case.69 The appellant 

sought to enforce an English judgment in respect of which initiating process had 

been served on the respondent while he was temporarily in England. The 

respondent did not dispute the debt but contended that his mere presence in 

England was an insufficient basis for the English court to exercise jurisdiction. 

This contention was especially so as the respondent was neither domiciled nor 

                                                           
62 Halaoui (n 18). 
63 As an analogy, the directive of the Chief Justice of Nigeria to the effect that judges should 
discourage the breach of arbitration clauses (and thus promote international business) is 
instructive 
<file:///C:/Users/User/Downloads/National%20Judicial%20Institute%20%20Letter.pdf> 
accessed 2 March 2018. On the Nigerian Bar Association’s advocacy of facilitating business and 
‘investment friendly legislations’, see <http://thenigerialawyer.com/press-statement-by-the-
president-elect-of-the-nigerian-bar-association-nba-abubakar-balarabe-mahmoud-san-at-a-
press-conference-held-on-wednesday-august-3rd-2016/> accessed 2 March 2018. 
64 Halaoui (n 18) 338. 
65 Reciprocal Enforcement of Judgments Act, LFN 1958 (promulgated as Ordinance No 8 of 
1922); the Foreign Judgments (Reciprocal Enforcement) Act 1961; and the English common 
law. 
66 Chapter 6 provides a detailed analysis. 
67 ibid. 
68 Public policy is inherently vague in both countries. This is discussed in detail in chapter 8. 
69 See n 18. 

http://thenigerialawyer.com/press-statement-by-the-president-elect-of-the-nigerian-bar-association-nba-abubakar-balarabe-mahmoud-san-at-a-press-conference-held-on-wednesday-august-3rd-2016/
http://thenigerialawyer.com/press-statement-by-the-president-elect-of-the-nigerian-bar-association-nba-abubakar-balarabe-mahmoud-san-at-a-press-conference-held-on-wednesday-august-3rd-2016/
http://thenigerialawyer.com/press-statement-by-the-president-elect-of-the-nigerian-bar-association-nba-abubakar-balarabe-mahmoud-san-at-a-press-conference-held-on-wednesday-august-3rd-2016/
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resident in England. The South African Court of Appeal assessed the way the 

English court exercised direct jurisdiction in the light of South African rules of 

private international law. In reversing the lower court’s judgment which 

disallowed enforcement, the South African Court of Appeal considered the need 

to facilitate the free movement of judgments in the light of globalisation and 

increased international business. The Court emphasised the need to ensure 

obligations were enforced and a ‘realistic approach’ was thus critical.70  

 

The approach taken in Ben-Tovim can be contrasted with the Nigerian case of 

Grosvenor Casinos Ltd v Halaoui.71 In Halaoui, the appellant sought to enforce 

an English judgment in respect of which the respondent did not dispute the debt 

and had even discharged part of his indebtedness. The respondent, however, 

contended that the English judgment should not be enforced because the 

initiating process was served on him in Nigeria where he had relocated. 

However, Nigerian courts routinely serve initiating process on litigants outside 

Nigeria – a legal practice that has been enshrined in the relevant High Court 

Rules for at least three decades.72 In other words, the Nigerian court should 

enforce the foreign judgment if the positions were reversed with the Nigerian 

court serving initiating process outside jurisdiction. In Halaoui, the appeal was 

dismissed, and the foreign judgment was not enforced because the respondent 

was not served in England and did not appear. The appeal was dismissed 

although the Nigerian Supreme Court considered the importance of 

globalisation, international business and even the need to discourage fraud.73 

The Supreme Court also advocated legal reform to ensure enforcement of 

obligations.74 However, legal reform in the context was unnecessary because 

the Supreme Court did not consider whether the defendant carried on business, 

a distinct jurisdictional ground under Nigerian law, which should have changed 

the outcome of the case.75 Unlike the South African Court of Appeal in Ben-

                                                           
70 Ben-Tovim (n 18) para 9. 
71 [2009] 10 NWLR (Pt 1149) 309. 
72 See Order 12 Rules 13-31 of the High Court of Oyo State Civil Procedure Rules, 1988. See 
also Order 8 of the Lagos State High Court (Civil Procedure) Rules of 2012 and similar provisions 
in the earlier versions of 2004 and 1994. 
73 Halaoui (n 18) 338. 
74 ibid. 
75 S 3(2)(b) of the 1922 Ordinance. 
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Tovim, the Nigerian Supreme Court impeded the free movement of foreign 

judgments.  
 

Considering some of the obstacles summarised and illustrated by Ben-Tovim 

and Halaoui, this thesis seeks to answer the question: how can African courts 

facilitate the recognition and enforcement of foreign judgments in a fair manner? 

In answering this main question, the following sub questions are necessary: 

a) On what theoretical basis should courts recognise and enforce foreign 

judgments? 

b) What should be the legal foundation for the indirect regulation of direct 

jurisdiction in the recognition and enforcement of foreign judgments? 

c) How can courts strike a balance between the interests of international 

litigants and the State to promote the enforcement of obligations when 

parties seek the recognition and enforcement of foreign judgments? 

These questions will be answered in the jurisdictional contexts of South Africa 

and Nigeria with comparative analytical insights from the European Union, the 

United States, and the United Kingdom. There is a need to justify the selection 

of jurisdictions that form the basis of comparative analysis in this thesis. 

 

1.5 Jurisdictional Comparison 

A major reason for the selection of South Africa and Nigeria is the inadequacy 

of scholarly literature concerning the recognition and enforcement of foreign 

judgments in both countries.76 In a pioneering work comparing fifteen 

Commonwealth African countries, Oppong conceded that there was an 

expansive scope for research on private international law in Africa as there were 

many gaps to fill.77  As recently as 2013, Bernasconi, the current Secretary 

General of the Hague Conference on Private International Law, also noted that 

he had always been struck by the dearth of academic literature on private 

                                                           
76 To a lesser extent in South Africa, as this thesis demonstrates. 
77 See RF Oppong, Private International Law in Commonwealth Africa (Cambridge University 
Press 2013) lxii. 
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international law issues in Commonwealth Africa, ‘with the possible exception of 

South Africa’.78 
 

Other reasons for selecting South Africa and Nigeria concern their legal 

traditions, economy, and law reporting trends. First, South Africa and Nigeria 

have different legal origins and history even though both countries are members 

of the Commonwealth.79 South Africa is a mixed jurisdiction and Roman-Dutch 

law remains applicable.80 Although it is sometimes argued that all legal systems 

are mixed, South Africa is a ‘classical’ example of a mixed jurisdiction influenced 

by the Dutch and the British at different times.81 Nigeria was colonised by the 

British and thus Nigerian law is influenced by the English common law.82 

Secondly, South Africa and Nigeria are dominant economic players in the 

Southern African region and the West African region respectively. Both countries 

have major economies83 and very large populations.84 There is evidence of 

increasing South African and Nigerian individuals and companies engaging in 

international commercial transactions with foreign litigants because of 

globalisation and more international civil disputes.85 Thirdly, this evidence is 

reinforced by the law reporting trends in both countries.86 

                                                           
78 Christophe Bernasconi, the Secretary General of the Hague Conference on Private 
International Law. See the Foreword to Oppong ibid xi.  
79 <http://thecommonwealth.org/member-countries> accessed 2 March 2018. 
80 The Foreign Civil Judgments Act 32 of 1988 is also applicable. The legal origins will be 
discussed in detail in chapter 6. See B Lenel, The History of South African Law and Its Roman 
Dutch Roots (Thal 2002) 10. 
81 CB Picker, ‘International Law’s Mixed Heritage: A Common/ Civil Law Jurisdiction’ (2008) 41 
Vanderbilt Journal of Transnational Law 1103. 
82 BC Uweru, ‘Repugnancy Doctrine and Customary Law in Nigeria: A Private Aspect of British 
Colonialism’ (2008) 2(2) African Research Review 285, 287. 
83 The size of such economies is of global importance. For example, signing an agreement (on 
behalf of the United Kingdom) with Nigeria in July 2011, David Cameron said: ‘Anyone in doubt 
why Africa matters to Britain should just look at Nigeria…The economy of Lagos alone is the 
size of 32 African countries added together.’ Available at 
<https://www.gov.uk/government/speeches/transcript-of-press-conference-in-lagos-nigeria> 
accessed 2 March 2018 2018).  See also <http://www.bbc.co.uk/news/world-africa-37045276> 
accessed 2 March 2018). 
84 It has been estimated that ‘one out of every four Africans and one out of every five persons of 
African origin is a Nigerian.’ Available at <http://www.oecd.org/swac/publications/Nigeria_e-
version_en_light.pdf> accessed 25 November 2017. For South Africa, see 
<https://businesstech.co.za/news/general/95607/what-south-africas-population-will-look-like-in-
2050/> accessed 2 March 2018. 
85 See the South African Law Reform Commission, Consolidated Legislation Pertaining to 
International Judicial Co-operation in Civil Matters (Project 121) December 2006 para 1.1.3. 
Also, AA Olawoyin, ‘Enforcement of Foreign Judgments in Nigeria: Statutory Dualism and 
Disharmony of Laws’ (2014) 10(1) Journal of Private International Law 131. 
86 See s 1.1 (contextual background). 

http://thecommonwealth.org/member-countries
https://www.gov.uk/government/speeches/transcript-of-press-conference-in-lagos-nigeria
http://www.bbc.co.uk/news/world-africa-37045276
http://www.oecd.org/swac/publications/Nigeria_e-version_en_light.pdf
http://www.oecd.org/swac/publications/Nigeria_e-version_en_light.pdf
https://businesstech.co.za/news/general/95607/what-south-africas-population-will-look-like-in-2050/
https://businesstech.co.za/news/general/95607/what-south-africas-population-will-look-like-in-2050/
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The European Union, the United States and the United Kingdom are parts of the 

comparative jurisdictional analysis for several reasons. The most elaborate 

attempt to harmonise jurisdictional rules concerning the recognition and 

enforcement of foreign judgments was undertaken during the original 

Judgments Project. The European Union and the United States were the major 

participants. Thus, it is necessary to consider the rationale behind the divergent 

positions taken at the Hague. This need is underscored by the movement of 

foreign judgments between the United States and the European Union.87 The 

same need is further underscored by the movement of foreign judgments 

between the United States/ the European Union and South Africa and Nigeria.88 

The movements of foreign judgments are illustrative of the important trade 

relations between the United States/ the European Union and African countries 

especially South Africa and Nigeria.89 

 

The high level of international trade is supported not only by litigation, but also 

alternative dispute resolution mechanisms of which arbitration has now attained 

special importance.90 Nevertheless, the focus on litigation despite the increasing 

likelihood of individuals and companies to include arbitration clauses in 

international contracts is justified by several facts. First, the Brussels I legal 

regime on jurisdiction and the recognition and enforcement of foreign judgments 

excludes arbitration.91 There is already a widely accepted and largely successful 

global convention on the enforcement of foreign awards, of which South Africa 

                                                           
87 SP Baumgartner, ‘How Well Do U.S. Judgments Fare in Europe’ (2008) 40 George 
Washington International Review 173. 
88 The analysis of South African and Nigerian cases in this thesis shows that judgment creditors 
seek to enforce foreign judgments obtained in different jurisdictions including the United States 
and European countries. 
89<http://ec.europa.eu/trade/policy/countries-and-regions/countries/united-
states/index_en.htm>; <https://ustr.gov/countries-regions/africa/southern-africa/south-africa> ; 
<https://www.state.gov/r/pa/ei/bgn/2836.htm>; <http://ec.europa.eu/trade/policy/countries-and-
regions/countries/south-africa/>; <http://ec.europa.eu/trade/policy/countries-and-
regions/regions/west-africa/index_en.htm> accessed 2 March 2018. 
90 N Blackaby and C Partasides, Redfern and Hunter on International Arbitration (6th edn, Oxford 
University Press 2015) para 1.01. 
91 This legal regime does not apply to South Africa or Nigeria, but it is mentioned in comparative 
analysis because the Brussels legal regime is particularly successful. See art 12 and recital 12 
of EU Regulation No 1215/2012 (‘the Recast’). See also art 1 of EC Regulation No 44/2001.  

http://ec.europa.eu/trade/policy/countries-and-regions/countries/united-states/index_en.htm
http://ec.europa.eu/trade/policy/countries-and-regions/countries/united-states/index_en.htm
https://ustr.gov/countries-regions/africa/southern-africa/south-africa
https://www.state.gov/r/pa/ei/bgn/2836.htm
http://ec.europa.eu/trade/policy/countries-and-regions/countries/south-africa/
http://ec.europa.eu/trade/policy/countries-and-regions/countries/south-africa/
http://ec.europa.eu/trade/policy/countries-and-regions/regions/west-africa/index_en.htm
http://ec.europa.eu/trade/policy/countries-and-regions/regions/west-africa/index_en.htm
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and Nigeria are Contracting States.92 This active participation by both countries 

shows that they are receptive to a harmonisation of their rules on the recognition 

and enforcement of foreign awards. 
 

Some disputes traditionally cannot be resolved by arbitration.  Sometimes 

parties, perhaps inadvertently, include such non-arbitrable matters for dispute 

resolution through arbitration and this leaves the jurisdiction of the courts 

unrestrained.93 The courts need to hear the matter before deciding that they lack 

jurisdiction. Secondly, in some cases the courts can exercise jurisdiction and 

hear a matter despite an arbitration clause if the opposing party goes beyond 

merely contesting jurisdiction. An example is where the defendant files a 

statement of defence in response to the claim.94 Thirdly, arbitration is not always 

practical as it is sometimes expensive in relation to the value of a claim. The last 

reason concerns law practice and strategy. Many litigants, even against the 

advice of their solicitors, prefer to exert the full weight of State power at the 

outset by instituting an action in court. This is to ensure a position of strength in 

commercial negotiations. Litigation, including the recognition and enforcement 

of foreign judgments, thus remains important in international dispute resolution. 

 

1.6 Structure of the Thesis 

Chapter 2 provides a clear articulation of fairness and how it should be applied 

in the recognition and enforcement of foreign judgments. This articulation is of 

fundamental importance in this thesis because litigants are exposed to 

unfairness when South African and Nigerian courts indirectly regulate 

jurisdiction.95 The South African and Nigerian courts sometimes decide that 

                                                           
92 The 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards. Many African countries have been members for decades including Nigeria and South 
Africa. Kruger noted that the 1971 Hague Convention on the Recognition and Enforcement of 
Foreign Judgments in Civil and Commercial Matters was ‘pre-empted by the New York 
Convention’. See T Kruger’s contribution in Project 121 of 2006 (n 85) 115. See also 
<http://www.newyorkconvention.org/countries> accessed 2 March 2018. 
93 Traditionally, in Nigeria, such matters have included a matrimonial matter of general interest 
and status matters such as the winding up of a company or bankruptcy. On the uncertainty in 
arbitrable clauses generally, see C Umeche, ‘Arbitrabilty of Tax Disputes in Nigeria’ (2017) 
Arbitration International 1. For South Africa, see generally J Mante, ‘Arbitrability and Public 
Policy: An African Perspective’ (2017) 33 Arbitration International 275, 276 and 278. 
94 For Nigeria, see s 4 and s 5 of the Arbitration and Conciliation Act, cap A 18 LFN 2004. 
95 Text to n 2. 

http://www.newyorkconvention.org/countries
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foreign courts exercised direct jurisdiction inappropriately.96 Such disparity also 

undermines legal certainty and predictability when judgment creditors seek to 

enforce judgments in South Africa and Nigeria. There is thus a need for a 

principled and systematic application of fairness. The interests of litigants and 

States should be balanced, with priority accorded to litigants.97 There should be 

a focus on legal, rather than subjective, criteria in a manner that does not 

contravene public policy. 
 

The need to ensure a balance between the interests of litigants and States was 

reflected in the original Judgments Project. Chapter 3 will examine how 

negotiations were initiated with a view to finding broad acceptance of 

jurisdictional grounds in the recognition and enforcement of foreign judgments. 

The principal negotiators, the European Union and the United States, however 

adopted different approaches in searching for appropriate jurisdictional grounds. 

The European Union focused on the relationship between the claim and the 

forum while the United States emphasised the relationship between the 

defendant and the forum.98 Consequently, the negotiators could not agree, and 

the original Judgments Project failed. Much progress has been recorded since 

the Judgments Project was revived in 2012. As earlier noted, however, the draft 

Convention does not address certain concerns which are critical to promoting 

the recognition and enforcement of foreign judgments especially in Africa.99 
 

Two competing interests emerged during the original Judgments Project: the 

interests of litigants and interests of the State in which the court addressed is 

located. These competing interests also emerge when South African and 

Nigerian courts indirectly regulate the foreign court’s exercise of direct 

jurisdiction. South African and Nigerian rules of private international law are 

expressed in territorial contexts: South African and Nigerian legal regimes. 

These territorial contexts of relevant laws form a fundamental consideration in 

understanding why, in enforcing foreign judgments, the court addressed 

assesses how the foreign court exercised jurisdiction based on South African 

                                                           
96 ibid. 
97 Text to n 22. 
98 Michaels, ‘Two Paradigms of Jurisdiction’ (n 25) 1011. 
99 Text to n 57-61. 
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and Nigerian laws. Chapter 4, therefore, examines the concept of territorial 

sovereignty and State interests. This evaluation further provides a proper 

context in which to determine an appropriate driving force for the recognition and 

enforcement of foreign judgments. Understanding the implications of territoriality 

and State interests for relevant theories underscores the need to consider the 

maxims of Ulrich Huber, a leading exponent of the Dutch school of thought who 

wrote in the seventeenth century. These maxims are contained in Huber’s 

seminal treatise: De Conflictu Legum.100 A core argument in this section of the 

thesis is that a harmonious interpretation of the maxims promotes the 

enforcement of obligations across borders. In making this argument, there is a 

caution that a disharmonious interpretation of the maxims will place undue 

emphasis on territorial sovereignty and State interests. Such interpretation will 

impede the free movement of foreign judgments. 
 

The inconsistent interpretation of important treatises such as De Conflictu 

Legum is replicated in the vague articulation and application of theoretical 

bases. The theoretical bases of obligation, comity, and reciprocity underlie the 

recognition and enforcement of foreign judgments.  These theories are important 

because of their influence on South African and Nigerian legal regimes through 

colonialism.101 Chapter 5 examines these theories in determining an appropriate 

legal foundation that can facilitate the free movement of foreign judgments. The 

chapter concedes that all these theories are inadequate to support the free 

movement of foreign judgments in an era of increased complex international 

commercial transactions, disputes, and resultant foreign judgments. Chapter 5 

suggests ‘qualified obligation’ as a theoretical basis that can support the free 

movement of foreign judgments. Essentially, ‘qualified obligation’ connotes a 

presumption of enforcing obligations subject to narrow exceptions and a balance 

of competing interests between litigants and the State. 

                                                           
100 This highly influential work will be discussed in detail in chapter 4. Huber’s De Conflictu 
Legum Diversarum in Diversis Imperis (Of the Conflict of Diverse Laws in Diverse 
Governments), more commonly referred to as De Conflictu Legum. The full text and translation 
are contained in EG Lorenzen, ‘Huber’s De Conflictu Legum’ (1919) Yale Law School Faculty 
Scholarship Series Paper 4563 376, 402 para 1. 
101 E.g. the influence of the English common law on Nigeria (n 66). 
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Colonial legal influence on the development of relevant legal regimes in South 

Africa and Nigeria is evident in the legal origins of both countries. All the statutory 

laws considered in South Africa, Nigeria, the United Kingdom, and the United 

States were enacted in the twentieth century.102 The leading cases on the 

theoretical bases earlier mentioned were decided many years earlier in the 

previous century.103 Chapter 6 first traces the legal origins of South Africa and 

Nigeria. South Africa has relatively complex legal origins considering its mixed 

colonial history.  Furthermore, the South African legal system is mixed and the 

legal regime on foreign judgments comprises statutory law and the South African 

common law.104 The Nigerian legal regime on foreign judgments is particularly 

complex: there are two statutory laws and the English common law.105  These 

legal origins are critical to understanding factors that influence South African and 

Nigerian courts when they determine legal issues and categories. This 

characterisation process is important because the foreign court and the court 

addressed sometimes adopt different approaches to the same legal issues.106 

South African and Nigerian courts have found the characterisation process 

particularly challenging. The important questions relevant to this thesis concern: 

substance and procedure, the lex causae and the lex fori, and the period for the 

enforcement of foreign judgments. These questions pose significant challenges 

to the courts addressed with the consequences of legal uncertainty and 

unpredictability. The chapter argues that technical categories should be avoided 

with a view to attaining fairness and facilitating the free movement of foreign 

judgments. 
 

Clear, certain, and predictable indirect jurisdictional grounds are critical to 

recognising and enforcing foreign judgments in South Africa and Nigeria.107 

Chapter 7 provides a detailed discussion of the overarching issues during the 

original Judgments Project as relevant to this thesis. It specifies the regulation 

                                                           
102 E.g. the Nigerian 1922 Ordinance and the South African Enforcement of Foreign Civil 
Judgments Act 32 of 1988. Details are provided in chapter 5 (on theoretical bases) and 
chapter 6 (on legal origins). 
103 E.g. Schibsby v Westenholz [1870] LR QB 155; Hilton v Guyot 159 US 118 (1895). 
104 See n 102. 
105 See n 65. 
106 See, for example, Society of Lloyd’s v Price; Society of Lloyd’s v Lee 2006 (5) SA 393 (SCA). 
107 These considerations influenced the courts in Ben-Tovim (n 18) and Halaoui (n 18) although 
both cases had contrasting outcomes. 
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of commercial claims through an analysis of business-to-business and business-

to-consumer matters. The analysis then provides a foundation to examine the 

indirect jurisdictional grounds of mere presence, residence, domicile, and 

submission in South Africa and Nigeria.108 Furthermore, chapter 7 considers 

‘carrying on business’ and internet jurisdiction as part of the indirect jurisdictional 

analysis.109 This analysis is carried out to determine which jurisdictional grounds 

can support the theory of ‘qualified obligation’ in a fair way. In making this 

determination, the chapter argues that there should be a focus on enforcing 

obligations rather than impeding the free movement of foreign judgments 

through undue jurisdictional technicalities. Such technicalities were illustrated 

earlier considering Ben-Tovim and Halaoui.110 
 

Judgment debtors often seek to frustrate the recognition and enforcement of 

foreign judgments based on public policy. Foreign judgments cannot be 

enforced if they conflict with South African and Nigerian public policy.111 

However, there is no clear articulation of public policy or guidance on how it 

should be applied in both countries. Chapter 8, therefore, examines 

interpretational difficulties and provides insights into the delimitation of public 

policy. The chapter considers the tendency of courts addressed to apply public 

policy in a conservative way.112 The main argument is that public policy should 

not be used to escape obligations. Litigants face significant legal uncertainty 

where obligations are not enforced based on a vague application of public policy. 

 

1.7 Methodology 

This thesis is based on a comparative legal analysis: the legal systems of South 

Africa and Nigeria are compared in the light of the original Judgments Project. 

The research methodology reflected in von Mehren and Trautman’s seminal 

                                                           
108 These jurisdictional grounds were generally considered in Ben-Tovim (n 18) and Halaoui (n 
18). 
109 ‘Carrying on business’ is a distinct jurisdictional ground in Nigeria. S 3(2)(b) of the 1922 
Ordinance. 
110 S 1.4 on the contextualisation of the research question. 
111 Although, as this thesis argues, courts can rely on public policy to promote the free 
movement of foreign judgments. see Halaoui (n 18) para 12. 
112 In Nigeria, the ‘just and convenient ground’ further complicates public policy. See s 3(1) of 
the 1922 Ordinance.  
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treatise of 1968 concerning the recognition of foreign judgments supports this 

comparative approach.113 Von Mehren and Trautman examined the recognition 

of foreign judgments in the United States under the full faith and credit clause. 

They considered how the development of a ‘sound recognition theory in 

international practice’ was impeded by domestic influences such as res judicata 

and the recognition of sister-state judgments.114 One of their major arguments 

was that it was critical to consider international and domestic recognition 

practices separately.115 
 

Von Mehren and Trautman’s publication involved foundational considerations of 

theory and policies underlying recognition. These theoretical and policy 

considerations formed the basis for a comparative analysis with respect to the 

English, French, and German jurisdictions.116 Von Mehren and Trautman used 

jurisdictional and choice-of-law tests for the comparative analysis. The authors 

then articulated ‘an impressive series of insights into policy differences’ and 

relevant international implications for the recognition of foreign judgments.117 

Von Mehren’s style of comparative legal analysis in private international law is 

important for several reasons. First, he was a leading authority, an ‘intellectual 

giant’ and a ‘resolver of disputes’.118 Secondly, von Mehren represented the 

United States for nearly four decades at the Hague Conference on Private 

International Law.119 His outstanding scholarly contribution to private 

international law is clearly reflected in his publications. As a representative of 

the United States at the Hague Conference, he pursued (among other themes) 

international harmonisation concerning the recognition and enforcement of 

foreign judgments. Thirdly, von Mehren attained an outstanding reputation in 

comparative legal analysis.120 The comparative legal analysis undertaken in this 

                                                           
113 AT von Mehren and DT Trautman, ‘Recognition of Foreign Adjudications: A Survey and a 
Suggested Approach’ (1968) 81(8) Harvard Law Review 1601. 
114 ibid 1607. 
115 ibid 1607. 
116 ibid 1605. 
117 CH Peterson, ‘Foreign Country Judgments and the Second Restatement of Conflict of Laws’ 
(1972) 72(2) Columbia Law Review 220. 
118 DR Coquillete, ‘In Memoriam: Arthur T. Von Mehren’ (2006) 119(7) Harvard Law Review 
1949. 
119 ibid. 
120 J Basedow, ‘The Last Euro-American Legal Scholar? Arthur Taylor von Mehren (1922-2006)’ 
in E Gottschalk et al, Conflict of Laws in a Globalized World (n 19) 3. 
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thesis involves the search for areas of possible consensus.121 In this thesis, a 

possible consensus will be considered in a way that promotes the enforcement 

of obligations across borders without undermining State interests. Lessons are 

drawn from the European Union, the United States and the United Kingdom with 

a view to attaining a consensus. 
 

Applying secondary (desk) research, this thesis involves a critical analysis of 

existing materials including statutes, cases and scholarly research in the 

European Union, the United States, the United Kingdom, South Africa, and 

Nigeria. The thesis also concerns an analysis of how private international rules 

(with respect to the recognition and enforcement of foreign judgments) can work 

better. There is a consideration of how such rules may affect the functioning of 

State institutions with a view to formulating appropriate legal and regional foreign 

policies. Research is conducted with reference to the law as on 30 March 2017. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
121 On the search for commonalities and differences using the ‘common-core’ method, see MV 
Hoecke, ‘Methodology of Comparative Legal Research’ (2015) 4 Law and Method 21. 
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Chapter 2 
2.0 The Application of ‘Fairness’ 

2.1 Introduction 

Indirect jurisdiction is critical to determining how South African and African 

courts can facilitate the recognition and enforcement of foreign judgments in a 

fair manner. The court addressed indirectly checks the foreign court’s exercise 

of jurisdiction when judgment creditors seek to enforce foreign judgments.122 

However, this jurisdictional assessment (whether the foreign court exercised 

direct jurisdiction fairly) is made according to South African and Nigerian rules 

of private international law.123 Thus, the court addressed and the foreign court 

may assess jurisdictional grounds differently. The implication of this difference 

is that litigants are sometimes neither able to enforce foreign judgments nor 

predict the outcomes of their applications to enforce foreign judgments. Halaoui 

and Ben-Tovim demonstrate how different jurisdictional assessments can result 

in unfairness for litigants and frustrate the enforcement of obligations.124 

Therefore, it is necessary to examine fairness with a view to determining how it 

should be applied in the recognition and enforcement of foreign judgments. 
 

Although the term ‘fairness’ is used because of its application by courts and legal 

scholars, it is difficult to determine how African courts can facilitate the 

recognition and enforcement of foreign judgments in a fair manner. There is no 

consensus or uniform standard on fairness in the recognition and enforcement 

of foreign judgments. This lack of consensus on fairness was evident during 

negotiations in the original Judgments Project. There was no focus on ‘fairness’ 

per se but the United States and European countries adopted different, even 

contrasting, positions in determining how the exercise of jurisdiction could be 

appropriate and justifiable.125 
 

The challenge in determining what would amount to fairness is partly due to its 

vagueness. The use of ‘fairness’ can be confusing because the term is 

interpreted in various ways which undermines legal certainty and predictability. 

                                                           
122 Text to n 19. 
123 Ben-Tovim (n 18) and Halaoui (n 18). 
124 ibid. 
125 Text to n 54. 
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Legal uncertainty and unpredictability undermine the free movement of foreign 

judgments and international commerce generally.126 Promoting a clear 

understanding of how fairness is applied in this thesis is, therefore, critical to 

developing core arguments in other chapters.  
 

This chapter starts with an overview of how fairness is used generally and in 

private international law. The overview is necessary because there is a dearth 

of guidance on fairness in the recognition and enforcement of foreign judgments. 

It is helpful to go beyond the specific context of foreign judgments to consider 

relevant meanings and applications of fairness. This chapter examines how 

South African and Nigerian courts use the term. 
 

Von Mehren’s analytical framework in fairness theories and Michaels’ insights 

are relied upon in justifying the use of fairness.127 Michaels not only relied upon 

but also expounded the fairness theories of von Mehren. An analysis supported 

by the works of both eminent scholars provides the basis for considering the 

tripartite relationship and balance of interests between the claimant, defendant, 

and State. This balance of interests between litigants and the State is at the core 

of ‘cosmopolitan fairness’. A balance of interests is necessary for South African 

and Nigerian courts to promote the recognition and enforcement of foreign 

judgments in a fair manner. Efforts to strike a balance between interests in 

international commerce generally reflects a search for fairness.128 Cosmopolitan 

fairness is then adopted as an analytical tool not only compatible with South 

African and Nigerian jurisprudence, but also potent in providing legal certainty 

and predictability in the free movement of foreign judgments. Cosmopolitan 

fairness is a basis on which certain and predictable laws can be applied in a fair 

manner considering the need to balance the interests of litigants and the State. 

In striking this balance, the overarching aim is to promote the enforcement of 

obligations. 

 

                                                           
126 Text to n 18 and n 21. 
127 AT von Mehren, ‘Adjudicatory Jurisdiction: General Theories Compared and Evaluated’ 
(1983) 6 Tel Aviv Universities in Law 54; Michaels, ‘Two Paradigms of Jurisdiction’ (n 25). 
128 A Mills, ‘The Balancing (and Unbalancing?) of Interests in International Investment Law and 
Arbitration’ in Z Douglas, J Pauwelyn and JE Viñales (eds), The Foundations of International 
Investment Law: Bringing Theory into Practice (Oxford University Press 2014) ch 14. 
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2.2 Meaning of Fairness 

Fairness means ‘honesty; impartiality, equitableness, justness; fair dealing’.129 

This literal meaning is generally useful but is inadequate in contexts where 

significant specificity concerning fairness is necessary. For example, the 

inequality of bargaining power requires a contextual interpretation of what it 

means to be ‘impartial and just’ and to act without ‘favouritism or 

discrimination’.130 Otherwise, a rigid application of the law without any 

exceptions or mitigating circumstances may result in parties being unfairly 

treated. It is thus necessary to explore how ‘fairness’ is used in private 

international law. 

Courts and scholars often use the term ‘fairness’ (or ‘fair’) without defining it in 

discussions concerning private international law.131 This lack of definition is also 

evident in South African and Nigerian literature.132 Nevertheless, an 

understanding of what fairness means and its implications for private 

international law are foundational.133 A jurisprudential perspective is also helpful 

in providing insights into the meaning of fairness. A jurisprudential meaning of 

fairness that is particularly relevant and useful to this thesis is ‘a mean between 

two extremes’.134 It is necessary to understand what would amount to fairness 

in cases concerning the recognition and enforcement of foreign judgments. In 

choosing which law to apply in an application to enforce a foreign judgment for 

example, it is not enough that a law may be applied to an aggrieved litigant. The 

court should also consider whether the law can be applied to both litigants.135 

                                                           
129 Oxford English Dictionary: The Definitive Record of the English Language para 6. 
http://www.oed.com/view/Entry/67729?redirectedFrom=fairness#eid> accessed 7 March 2017. 
130 On how judgments against certain companies could be perceived as just, see DD Barnhizer, 
‘Inequality of Bargaining Power’ (2005) 76 University of Colorado Law Review 139, 217.  
131 This is without prejudice to illustrations in case law and scholarly literature. See generally, 
Hilton (n 103); International Shoe v Washington 326 U.S. 320 (1945); s 4 comment 12 of the 
Uniform Foreign-Country Money Judgments Recognition Act 2005. See also XE Kramer, ‘Cross-
Border Enforcement in the EU: Mutual Trust versus Fair Trial? Towards Principles of European 
Civil Procedure’ (2011) 2 International Journal of Procedural Law 219. 
132 C Roodt, ‘Recognition and Enforcement of Foreign Judgments: Still a Hobson’s choice 
among Competing Theories’ (2005) 38 Comparative and international Law Journal of Southern 
Africa 18, 22, 27 and 28; Olaniyan, ‘Conflict of Laws in Nigerian Appellate and Apex Courts’ (n 
8) 327. 
133 TM Franck, Fairness in International Law and Institutions (Oxford University Press 1995) 13. 
134 FH Peters (tr), The Nichomachean Ethics of Aristotle (Kegan Paul, Trench, Trübner & Co., 
Ltd 1906) 145. For a similar reasoning, see L Brilmayer, ‘Rights, Fairness, and Choice of Law’ 
(1989) 98(7) The Yale Law Journal 1309. 
135 ibid 1312. 

http://www.oed.com/view/Entry/67729?redirectedFrom=fairness#eid
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The application of any law, without regard for fairness, may result in a 

mechanical compliance with the law. This legal compliance may leave parties 

dissatisfied especially if more could have been done within the same legal 

framework. Such competing perceptions of legal outcomes reflect the rather 

subtle distinction between fairness and justice. 

 

2.2.1 Fairness and Justice 

Since ‘fairness’ and ‘justice’ are sometimes used interchangeably, it is 

necessary to distinguish both terms. A court’s compliance with an existing law 

would amount to justice under the law but not necessarily fairness.136 Thus, 

attaining ‘fairness to all parties’ is of much greater value than a State interest 

merely to attain ‘justice’.137 In other words, a narrow perspective or interpretation 

of State interests may result in justice but not fairness. There should be a 

balance of relevant interests if justice is to encompass fairness as well.138 The 

effectiveness of legal frameworks can be undermined where there is no focus 

on fairness and the practical challenges of litigants are not addressed. In this 

context, a fundamental test of legal effectiveness is whether or to what extent 

such legal frameworks realise their aims.139 A law that aims to provide formal 

recognition and the enforcement of contractual obligations but fails to do so is 

arguably ineffective.140 Litigants and courts may be impelled to circumvent 

ineffective legal frameworks. In doing so, litigants may adopt illegitimate means 

while courts could seek ingenious and flexible ways to achieve the aims of 

relevant laws.141 However, developing a legal regime strictly on a case-by-case 

basis will result in legal uncertainty and unpredictability. This is because there is 

                                                           
136 Also, for a distinction between ‘just’ and ‘justice’ in the context of due process, see AB de 
Britto et al (eds) The Politics of Memory: Transnational Justice in Democratizing Societies 
(Oxford University Press 2001) 28. 
137 PJ Kozyris, ‘Values and Methods in Choice of Law for Products Liability: A Comparative 
Comment on Statutory Solutions’ (1990) 38 The American Journal of Comparative Law 485-
486. 
138 Rawls described this balance as a ‘general reflective equilibrium’. See J Rawls, Justice as 
Fairness: A Restatement (Harvard University Press 2011) 27-28. 
139 A Allott, ‘The Effectiveness of Laws’ (1981) 15(2) Valparaiso University Law review 229, 
233. 
140 ibid. 
141 A Diduck, ‘Fairness and Justice for All? The House of Lords in White v White [2000] 2 
F.L.R. 981’ (2001) 9 Feminist Legal Studies 173, 175 (note). 
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a need for ‘principled equity’, rather than a technical adherence to justice even 

where the rules clearly lead to unfairness.142 
 

In Nigeria, the reconciliation of ‘fairness’ with ‘justice’ is arguably reflected in the 

use of the term ‘substantial justice’.143 For example, the Nigerian Court of Appeal 

decided that ‘the issue of substantial justice or fairness’ would not even arise 

where a court lacked jurisdiction in the first place.144 This explanation is of 

particular importance to this thesis  because it is usually quite straightforward to 

determine if a court has jurisdiction. However, a court having jurisdiction (in the 

context of this thesis, the foreign court) does not necessarily imply that such 

jurisdiction was fairly exercised. The Nigerian court, in an application to enforce 

a foreign judgment, may consider that the jurisdiction of the foreign court was 

not fairly exercised.  

This thesis demonstrates the importance of striking a balance between relevant 

(and sometimes competing) interests. In trying to attain this balance, the 

relationship between fairness and justice illustrates how fairness can be applied 

in various contexts. 

 

2.2.2 Fairness in Other Legal Spheres 

The use of the term ‘fairness’ can cause confusion not only because it is 

inherently vague,145 but also because it is an ethical concept.146 Such 

vagueness is underscored by the fact that fairness is also used in other contexts 

different from private international law. Examples of different contexts include 

                                                           
142 B Goldman and R Cropanzano, ‘ “Justice” ’ and “Fairness” are not the Same Thing’ (2015) 
36 Journal of Organizational Behaviour 313, 316. 
143 Sa’ad v Maifata [2018] LPELR-4915 CA 1, 26. 
144 ibid. 
145 Raban placed it in the same category of vague standards as ‘reasonableness’ and ‘good 
faith’. See O Raban, ‘The Fallacy of Legal Certainty: Why Vague Legal Standards May be Better 
for Capitalism and Liberalism’ (2010) 19 Public Interest Law Journal 175. See also Barkhuizen 
v Napier 2007 (5) SA 323 para 171 (CC). 
146 LG Baxter, ‘Fairness and Natural Justice in English and South African Law’ (1979) The South 
African Law Journal 628. See also Mohamed’s Leisure Holdings (Pty) Ltd v Southern Sun Hotel 
Interests (Pty) Ltd. 2017 (4) SA 243 (GLD) para 25. 



27 
 

 
 

fairness of the price and auxiliary terms in contract law,147 employment law,148 

and domestic alternative dispute resolution.149 Even when fairness is used in 

private international law discussions, it is used in different contexts. For 

example, fairness has been used in relation to intellectual property,150 

insurance,151 translation requirements concerning service of court 

processes, 152 and even ‘egalitarian justice’.153 Although South African and 

Nigerian legal regimes on private international law do not provide definitions of 

fairness, the general jurisprudence of both countries provide useful insights.154 

There are core similarities between South Africa and Nigeria with respect to 

fairness. 
 

First, fairness connotes a balancing process concerning various interests. 

Typically, such interests are primarily those of the litigants: the plaintiff and 

defendant or the judgment creditor and judgment debtor. The South African 

Supreme Court of Appeal observed that fairness involved a ‘mixture of balancing 

                                                           
147 J Gordley and AT von Mehren, An Introduction to the Comparative Study of Private Law: 
Readings, Cases, Materials (Cambridge University Press, 2006) 461 and 486. On how ‘fairness 
and good faith’ was introduced into the South African law of contract, see F Brand and Douglas 
Brodie, ‘Good Faith in Contract Law’ in R Zimmerman, D Visser and K Reid, Mixed Legal 
Systems in Comparative Perspective: Property and Obligations in Scotland and South Africa 
(Oxford University Press, 2004) 96. 
148For the South African and Nigerian contexts, respectively, see CM van der Bank, ‘Ventures 
into the Minefield: Equity and Fairness No Defence for Restraint of Trade’ (2011) 3(3) Journal 
of Law and Conflict Resolution 50; JO Okpara, ‘Gender and the Relationship between Perceived 
Fairness in Pay, Promotion, and Jobs Satisfaction in a Sub-Saharan African Economy’ (2006) 
21(3) Women in Management Review 224. 
149 For the South African and Nigerian contexts, respectively, see MAT Nyenti, ‘Reforming the 
South African Social Security Adjudication System: Innovative Experiences from South African 
Non-Social Security Jurisdiction’ (2016) 19 Potchefstroom Electronic Law Journal 1; DK Derri, 
Alternative Dispute Resolution in Nigeria: A Functional Approach (Malthouse Press Limited, 
2016) 118. 
150 J Blom ‘Canada’ in J Kono (ed), Intellectual Property and Private International Law: 
Comparative Perspectives (Hart Publishing 2012) 446. 
151 F Seatzu, Insurance in Private International Law: A European Perspective (Hart Publishing 
2003) 128. 
152 P Franzina, ‘Translation Requirements under the EC Service Regulation: The Weiss and 
Partner Decision of the ECJ’ (2008) 10 Yearbook of Private International Law 573. 
153 J Linarelli, ‘Toward a Political Theory for Private International Law’ (2016) 26 Duke Journal 
of Comparative and International Law 302. 
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For South Africa, see Barkuizen (n 145) para 104; Southern Sun Hotel Interests (Pty) Ltd (n 146) 
para 25. For Nigeria, see p 33 of Ekiti State Independent Electoral Commission v PDP (2013) 
LPELR-20411(CA); Tunbi v Opawole (2000) LPELR- 3274 (SC) 19; and p 20 of Afariogun v 
Lawal (2011) LPELR- 4143 (CA). 
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reciprocal ancillary obligations and conformity to reasonable expectations’.155  

Similarly, the Nigerian Court of Appeal declared that the court was obligated to 

ensure fairness to both litigants.156 
 

Secondly, there is a clear link between fairness for the litigants and public policy 

considerations. In South Africa, ‘public policy imports the notions of fairness, 

justice and reasonableness’.157 The link between fairness for the litigants and 

public policy considerations is also reflected in Nigeria. In addition to the need 

to ensure justice for both litigants and the society, Justice Oputa’s 

characterisation of justice as ‘three-way traffic’ is arguably fairness because that 

characterisation involves a balancing process rather than a mechanical quest 

merely to comply with the law.158 
 

Thirdly, fairness must be based on legal principles rather than subjective criteria. 

To avoid a subjective approach in trying to attain fairness, the South African 

Supreme Court of Appeal requires a ‘principled approach, using objective 

criteria’.159 This need for objectivity is also reflected in Nigerian case law where 

there must be an application of ‘well-established rules of law practice’ rather than 

a reflection of ‘whimsical opinion’.160 Thus, there are two risks in applying 

fairness in both South Africa and Nigeria, namely: inconsistent treatment and 

abuse of discretion.161 Inconsistency and the potential for abusing discretion can 

be avoided by adopting the principled approach and objective criteria already 

mentioned. 
 

                                                           
155 Barkuizen (n 145) para 165. There is a discussion of reasonable expectations in the chapter 
7 on jurisdictional grounds. 
156 The Court made this analysis in the context of fair hearing, but the analysis resonates with 
fairness generally. See p 20 of Afariogun (n 154). Also in the South African context, for the 
argument that the obligation of the court to act fairly must be kept ‘within the bounds of 
procedural fairness’, see Baxter, ‘Fairness and Natural Justice in English and South African Law’ 
(n 146) 632. 
157 Barkuizen (n 145) para 73. See also paras 51, 52 and 104. 
158 Josiah v The State [1985] 1NWLR (Pt 1) 125, 141 (SC). 
159 Barkuizen (n 145). 
160 See the opinion of Salauwa JCA in p 42 of Ghebi v Dahiru [2011] LPELR-9234 (CA); Oyeyemi 
v Irewole Local Government [1993] 7NWLR (Pt 270) 462; ANPP v REC, Akwa Ibom State [2008] 
8NWLR (Pt 1090) 453, 526-527 (CA). 
161 DJ Mullan, ‘Natural Justice and Fairness — Substantive as well as Procedural Standards for 
the Review of Administrative Decision-Making’ (1982) 27 Revue de Droit de McGill 251.  
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Apart from the core similarities explained, both South African and Nigerian case 

laws also provide insights as to how fairness may be determined. In this regard, 

the case laws of both countries reflect some essentially common principles even 

though the approaches of both countries are not the same. 
 

In South Africa, it is necessary to consider two questions in determining fairness: 

reasonableness and enforceability.162 First, the South African court will, for 

example, consider if the clause sought to be enforced is unreasonable. This 

reflects a clear effort to ensure a compliance with contractual obligations freely 

undertaken. This question of reasonableness is partly informed by public policy 

considerations and promoting the enforcement of obligations.163 Secondly, if the 

question of reasonableness is answered affirmatively, the next question is 

whether there should be an enforcement in the light of the circumstances and 

the need to comply with contractual obligations.164 At this second stage, there is 

a fundamental concern that public policy is not violated.165 
 

In Nigeria, there is some distinction between the determination of fairness in the 

High Court and in the appellate courts. In the High Court, the test of fairness is 

‘the impression of a reasonable person who was present at the trial’.166 In the 

appellate court, the test of fairness is ‘whether having regard to the rules of court 

and the law, justice has been done and appears to have been done to the 

parties’.167 This second test reflects public policy because it indicates the value 

of ‘public notions of fairness’.168 
 

The first ‘reasonable person’ test and the second test concerning a compliance 

with legal provisions both indicate the relationship between fairness and justice. 

Thus, both the South African and Nigerian laws essentially indicate the need for 

a ‘principled approach’ in the light of legal provisions and subject to public 

policy.169 Fairness connotes and promotes the enforcement of contractual 

                                                           
162 Barkuizen (n 145) para 56. 
163 ibid para 57. 
164 ibid para 58. 
165 ibid para 58. 
166 Tunbi (n 154) 19.  
167 ibid 19. 
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169 ibid para 146. 
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obligations.170 This connotation is also compatible with ‘Ubuntu’, an important 

principle in South African jurisprudence, essentially translated as ‘a person is a 

person because of other people’.171 Ubuntu includes core components of 

‘interconnectedness’,172 ‘reciprocal obligations’173 and fairness.174  The 

relationship between Ubuntu, interconnectedness and promoting the 

enforcement of obligations in a fair manner was illustrated in Barkhuizen v 

Napier.175 Although Barkhuizen is not a conflicts case, it is important because it 

is a commercial case decided by the South African Constitutional Court that 

provides relevant and practical insight into fairness in South African 

jurisprudence. In this case, the claimant did not initiate an action within 90 days 

of the insurance company’s rejection of his claim as stipulated in the insurance 

contract. The South African Supreme Court of Appeal upheld the insurer’s 

special plea that it had been released from its obligation. In upturning the 

decision of the Supreme Court of Appeal, the South African Constitutional Court 

decided that a time limitation clause would not frustrate a contractual obligation 

if a strict application of the limitation clause would produce an unfair result.176 

Such variety of contextual applications concerning ‘fairness’ further underscores 

the need to justify the use of the term in this thesis. 

 

2.3 Why ‘Fairness’ is used 

It is critical to explain why fairness is used in this thesis especially since there is 

no universal agreement as to how fairness may be determined.177 There are two 

fundamental reasons for using the term ‘fairness’. First, fairness is used because 

                                                           
170 Southern Sun Hotel Interests (Pty) Ltd (n 146) para 25. 
171 SB Radebe and MR Phooko, ‘Ubuntu and the Law in South Africa: Exploring and 
Understanding the Substantive Content of Ubuntu’ (2017) South African Journal of Philosophy 
1, 2.  
172 SB Radebe and MR Phooko, ‘Ubuntu and the Law in South Africa: Exploring and 
Understanding the Substantive Content of Ubuntu’ (2017) South African Journal of Philosophy 
1. 
173 H Stuit, Ubuntu Strategies: Constructing Spaces of Belonging in Contemporary South African 
Culture (Palgrave Macmillan 2016) 30. 
174 Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 para 71 
(CC). 
175 Barkhuizen (n 145); C Himonga, M Taylor and A Pope, ‘Reflections on Judicial Views of 
Ubuntu’ (2013) Potcheftstroom Electronic Law Journal 67 para 2.3. 
176 Barkhuizen (n 145) para 70. 
177 A James, Fairness in Practice: A Social Contract for A Global Economy (Oxford University 
Press 2012) 5. 
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it has dominated discussions concerning imbalances in private international law. 

For example, as long ago as the first half of last century, it was argued that 

jurisdictional frameworks should ensure fairness to both the parties and the 

communities concerned.178 This is because ‘standards of fairness and justice’ 

often develop in a local manner and may thus differ.179 The courts and private 

international law scholars have used fairness as a thematic basis to assess 

jurisdictional grounds in the recognition and enforcement of foreign judgments. 

In South Africa, fairness has been described as one of the ‘fundamental 

procedural objectives’.180 
 

The second reason for using fairness is that the term is also used in other legal 

aspects which are inextricably connected with the recognition and enforcement 

of foreign judgments. Characterisation and public policy are two of such aspects 

relevant in considering what may amount to fairness when courts exercise 

jurisdiction. This thesis will demonstrate that ‘considerations of justice and 

fairness’ are important in issues concerning characterisation.181 Also, public 

policy is a vital consideration in the recognition and enforcement of foreign 

judgments. For example, violating the right to a ‘fair trial’ falls within the remit of 

public policy.182  
 

On a practical note, parties are concerned about whether they find an existing 

order or framework fair.183 In this thesis, litigants are thus interested in how a 

legal framework can facilitate the free movement of judgments. Where judgment 

creditors are unable to enforce foreign judgments, or find it particularly difficult 

to do so, they may consider that the existing legal framework is unfair. Some 

                                                           
178 FV Harper, ‘Policy Bases of the Conflict of Laws: Reflections on Rereading Professor 
Lorenzen’s Essays’ (1947) 56 The Yale Law Journal 1161. 
179 ibid. 
180 Roodt, ‘Recognition and Enforcement of Foreign Judgments: Still a Hobson’s choice among 
Competing Theories’ (n 132)18, 22. See also Olaniyan, ‘Conflict of Laws in Nigerian Appellate 
and Apex Courts: A Biennial Critical Assessment (n 8) 327. 
181 EG Lorenzen, ‘Qualification, Classification or Characterisation Problems in the Conflict of 
Laws’ (1941) 50 Yale Law Journal 760. 
182 P Beaumont and L Walker ‘Recognition and Enforcement of Judgments in Civil and 
Commercial Matters in the Brussels I Recast and Some Lessons from It and the Recent Hague 
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theories have been applied with a view to justifying the exercise of jurisdiction. 

The central concern of this thesis is not merely whether the exercise of 

jurisdiction can be justified, but also whether such justification is fair. It is thus 

helpful to consider relevant fairness theories articulated by von Mehren, a 

leading authority on foreign judgments and a pioneering influence on the Hague 

Judgments Project. 

 

2.4 Von Mehren’s Analytical Framework on Fairness Theories 

Von Mehren identified three sets of general theories used to justify the exercise 

of jurisdiction. The first are relational theories based on a feudal relationship 

where the lord/king was obligated to render justice to the tenant/subject. The 

second were power theories based on a State’s physical power over the 

defendant. The third were fairness theories which entailed considerations of 

‘convenience, fairness and justice’ with a general focus on the parties.184 

Von Mehren’s framework on fairness is a good point of departure in considering 

fairness in the exercise of jurisdiction under private international law.185 Fairness 

theories must clearly consider various issues, including power, which can 

logically influences the assertion of jurisdiction in cases involving international 

elements.186 There are three main overarching issues in considering a fairness 

theory as an analytical framework. This consideration is with a view to 

determining when an exercise of jurisdiction is appropriate. The first 

consideration concerns the strong ties connecting litigants and the forum.187 For 

example, habitual residence is a very strong tie.188 Secondly, there are 

‘litigational and enforcement concerns’ with respect to the underlying dispute. 

For example, the procurement of evidence or cost of litigation.189 Thirdly, the 

‘substantive relation’ of the underlying dispute to the forum is also relevant. That 

is, whether the forum is particularly interested in the application of domestic rules 

                                                           
184 Von Mehren, ‘Adjudicatory Jurisdiction: General Theories Compared and Evaluated’ (n 127) 
54. 
185 Von Mehren himself classified it as an ‘analytical framework’ while Michaels described it as 
theoretical. See von Mehren (n 127) 62. See also R Michaels, ‘Two Paradigms of Jurisdiction’ 
(n 25) 1027.  
186 Von Mehren (n 127) 60. 
187 ibid 61. 
188 ibid 60. 
189 ibid 61. 
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per se or domestic rules with respect to choice of law.190 The application of 

fairness theories also involves a consideration of ‘general practices’ concerning 

the recognition and enforcement of foreign judgments.191  
 

In expounding von Mehren’s analytical framework on fairness, Michaels 

provided insights into two levels of fairness. The first level is the horizontal 

relationship between the plaintiff and the defendant.192 The second level is the 

vertical relationship between the court and the defendant. That is, whether it is 

fair for the court to assert jurisdiction over the defendant.193 The ‘real focus’ of 

the fairness theory is on the vertical relationship between the court and the 

defendant.194 A fairness theory should relate to whether the courts of a State 

can exercise jurisdiction in a case, regardless of whether other States can also 

exercise jurisdiction.195 This clarification is critical to this thesis especially with a 

view to striking a balance between the interests of litigants and States. In this 

thesis, fairness is not applied to order or systematise international private 

relations as a question of global governance.196 Fairness focuses on individual 

interests but there is also a consideration of the fact that such individuals are 

citizens of States.197 There is thus a need to strike a balance between such 

individual interests and State interests.  
 

The importance of State interests in private international litigation depends on 

the particular jurisdiction. In South Africa and Nigeria, the significance of State 

interests in foreign judgments is partly due to colonial influence in the legal 

history of both countries. This significance is illustrated by cases where the 

courts assert the sovereignty of the State,198 or statute specifically provides how 

                                                           
190 ibid 61. 
191 ibid 118. 
192 Michaels (n 25) 1030. 
193 ibid 1030. 
194 ibid 1030. 
195 Michaels observed that fairness, power and relational theories were all unilateral. See 
Michaels ibid 1031. 
196 A Mills, ‘Variable Geometry, Peer Governance, and the Public International Perspective on 
Private International Law” in HM Watt and DPF Arroyo (eds), Private International Law and 
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State interests must be considered when parties seek to enforce foreign 

judgments.199 State interests may also be reflected when local courts decide 

which national laws to apply,200 or in considering which prescription or limitation 

rules may apply.201 Achieving a balance between such State interests and 

parties’ interests does not undermine State interests especially with respect to 

international commerce. State interests constitute an impediment when they are 

expressed as a ‘blind advancement’ of substantive or procedural policies of the 

State in an isolated manner.202 Even where such State interests appear 

unreasonable, they cannot be discounted because they reflect the laws and 

practices of the State. By making parties’ legitimate interests a priority, State 

interests can be recast in a manner that promotes fairness and predictability with 

a view to facilitating international commerce.203 Enforcing foreign judgments is 

a clear illustration of how private transactions can have international implications 

and why a cosmopolitan perspective is important in facilitating the free 

movement of judgments. 

 

2.5 Cosmopolitan Fairness 

Fairness in this thesis also involves a consideration of international implications 

when judgment creditors try to enforce foreign judgments. In other words, there 

should be a consideration of both individual and social interests in the light of 

international implications. It is important to consider the increased complexity of 

international business transactions and the international business community in 

the recognition and enforcement of foreign judgments. It is also critical to 

consider the policy goals that drive international commerce such as promoting 

the free movement of foreign judgments.204 Such considerations have been 

described as ‘cosmopolitan fairness’.205  

                                                           
199 S 1 of the South African Protection of Businesses Act 99 of 1978. 
200 Akingbola (n 198). 
201 There is a detailed consideration of characterisation in chapter 6. 
202 AJ Colangelo, ‘Absolute Conflicts of Law’ (2016) 91(3) Absolute Conflicts of Law 724. 
203 Colangelo ibid 724. 
204 R Wai, ‘International Trade Agreements, International Policy Consciousness and the Reform 
of Canadian Private International Law’ in The Measure of International Law: Effectiveness, 
Fairness and Validity (Kluwer Law International 2004) 128-131. See also Halaoui (n 18) 338. 
205 R Wai, ‘Transnational Liftoff and Juridical Touchdown: The Regulatory Function of Private 
International Law in an Era of Globalisation’ (2002) 40(2) Columbia Journal of Transnational Law 
225 and 231; Wai ‘International Trade Agreements, Internationalist Policy Consciousness and 
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A contextual delimitation of cosmopolitan fairness is necessary to ensure a clear 

understanding of how fairness is applied in this thesis. Cosmopolitan fairness 

and cosmopolitanism share some common core elements, but the latter is 

broader. Etymologically, cosmopolitanism (kosmopolites in Greek) means 

citizen of the world.206 Essentially, cosmopolitanism concerns ‘interests and 

values of individuals and societies outside a defined state’s boundaries’.207 This 

conceptualisation of cosmopolitanism is an evolution from its earliest origins 

which can be summarised as seeking the common good beyond territorial 

restrictions.  An implication of this broad perspective is that the underlying 

policies of cosmopolitanism are expressed according to the agendas of different 

schools of thought.208 Scholars have thus articulated their ideas by delimiting 

the scope of cosmopolitanism according to their focus and interests. Examples 

of such delimitations include human rights,209 governance,210 international 

relations,211 and the economy.212 
 

In delimiting the scope of cosmopolitan fairness, it should be distinguished from 

ordering international relations which is not the focus of this thesis.213 The focus, 

in the context of cosmopolitan fairness, is on the ‘narrower liberal policy goal of 

treating foreign or domestic individuals alike’.214 Attaining this goal requires a 

balance between the interests of such individuals (and companies) and the 

State. When considering issues that have international elements and 

implications, there is a need to adopt a standpoint that goes beyond ‘national 
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International” Literal Internationalist Visions and Policy Argumentation in Private International 
Law’ (2000) 13 Yearbook of International Law 67. 
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conceptions of private justice or fairness in individual cases’.215 Therefore, any 

reference to cosmopolitanism should be based on three issues that promote 

cosmopolitan fairness. First, any undue emphasis on territoriality impedes the 

enforcement of obligations.216 Secondly, ‘the expansion of transborder 

obligation’ is an important implication of globalisation.217 Thirdly, promoting the 

free movement of foreign judgments requires the avoidance of ‘parochialism’.218 

There is already a foundation for cosmopolitan fairness to be entrenched in 

South African law.219   
 

In applying the principle of Ubuntu, the South African Constitutional Court 

decided that South African contract law should not merely reflect colonial legal 

influence.220 According to the Court, South African law should also reflect 

modern realities so that business people can engage ‘without hindrance in trade 

and commerce’.221 This foundation for cosmopolitan fairness is further reflected 

in Society of Lloyd’s v Price.222 In this case, the South African Supreme Court of 

Appeal considered both the lex fori and the lex causae during the 

characterisation process with respect to prescription. The Court decided that the 

rules of the forum must be interpreted from a ‘cosmopolitan or world-wide point 

of view’.223 This interpretation promotes the enforcement of obligations 

regardless of whether the foreign court and the court addressed decide issues 
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in different ways. The Nigerian case of Teleglobe America Inc. v 21st Century 

Technologies Limited is also illustrative.224 In this case, the judgment debtor 

contended that the Nigerian High Court lacked jurisdiction to register the foreign 

judgment because service of the originating processes in the United States did 

not comply with Nigerian law.  The Nigerian Court of Appeal decided that 

compliance with the rules of the foreign court was sufficient.225 Such challenges 

which domestic courts face further underscore the need for cosmopolitan 

fairness since its use is also based on the reality that it is difficult to attain an 

overarching global law on foreign judgments.226 Nevertheless, there should be 

a ‘strong judgment recognition’ of foreign judgments with a narrow application of 

public policy.227 A major purpose of considering international implications is the 

need for international litigants reasonably to predict how laws may be applied in 

applications to enforce foreign judgments. As already explained, it is also 

necessary for such laws to be clear, certain and predictable.228 It is important to 

explain how certainty and predictability connect to fairness. 

 

2.6 Predictability and Certainty 

Predictability and certainty are of fundamental importance to any legal 

framework,229 but particularly so in private international law and international 

commerce.230 The desirability of predictability and certainty is evident in the 

                                                           
224 [2008] 17 NWLR (Pt 1115) 148 (CA). 
225 ibid. Cf Halaoui (n 18) 338. For the need to consider the difficulties which international litigants 
face in ‘justice and fairness’, see HA Olaniyan, ‘A Review of Judicial and Legislative Approach 
of Nigeria to Discretionary Jurisdiction over Foreign Causes’ (2012) 3(12) International Journal 
of Business and Social Science 216. 
226 Berman did not use the specific term ‘cosmopolitan fairness’. See PS Berman, ‘Towards a 
Cosmopolitan Vision of Conflict of Laws: Redefining Governmental Interests in a Global Era” 
[2005] 153 University of Pennsylvania Law Review 1882. 
227 ibid 1869. 
228 Text to n 21. 
229 Roodt ‘Recognition and Enforcement of Foreign Judgments: Still a Hobson’s choice among 
Competing Theories’ (n 132) 22. C Roodt, ‘Recognition and Enforcement of Foreign Judgments: 
Still a Hobson’s choice among Competing Theories’ (2005) 38 Comparative and international 
Law Journal of Southern Africa 15. 
230 C Roodt, ‘The Integration of Substantive Law Interests and Material Justice in South African 
Choice of Law’ (2003) 36 Comparative and international Law Journal of Southern Africa 6-7; CF 
Forsyth Private International Law: The Modern Roman-Dutch Law Including the Jurisdiction of 
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European Union, South Africa, and Nigeria.231 The predictability of applicable 

rules does not necessarily guarantee fairness in the recognition and 

enforcement of foreign judgments because rules may be applied in an unfair 

manner.232 For example, where there are two applicable rules, it would be better 

if the court applied a rule that would help to attain fairness without undermining 

State interests. Knowing that rules are likely to be applied in a manner that 

promotes the free movement of judgments is important. This expectation of how 

rules will be applied underscores the type of predictability that should support 

fairness in the recognition and enforcement of foreign judgments. A focus on the 

interests of the parties is a core element of fairness.233 Significantly, this 

argument has also been made in an African context. Oppong has argued that 

the movement of foreign judgments should be facilitated with a focus on fairness 

for individuals.234  Also, allowing a considerable degree of party control creates 

a foundation for predictability and stability of the relevant legal system.235 For 

example, a focus on promoting obligations portrays the court addressed as 

having a clear legal policy that should be capable of influencing individual judges 

to facilitate the free movement of foreign judgments.236 
 

In this thesis, the certainty of the applicable legal frameworks implies stability 

because ‘the law must be stable and yet it cannot stand still’.237 Stability, rather 

than the rigidity of the law (which includes its interpretation by the courts), is 

critical in a world of increasingly complex international commercial transactions. 

The need and scope for such legal stability is particularly evident in countries 

such as South Africa and Nigeria where colonial rule had extensive impact on 

their laws. For example, the 1922 Ordinance is the most important law 

concerning the recognition and enforcement of foreign judgments in Nigeria.238 
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This old-fashioned statute remains extant, although the Nigerian court system 

and structure have since developed in a manner not contemplated by the 1922 

Ordinance. The Nigerian courts can either adapt such statutory provisions to 

modern realities and challenges or adopt a nationalistic and rather parochial 

interpretation.239 Furthermore, a balance between individual and State interests 

should influence the stability of the law when enforcing obligations and 

facilitating the free movement of foreign judgments.  

 

2.7 Conclusion 

Courts and scholars use ‘fairness’ in their discussions on the recognition and 

enforcement of foreign judgments. This use is despite the vagueness of the term 

and resultant interpretational difficulty. A clearer understanding of ‘fairness’ is 

critical to determining how South African and Nigerian courts can facilitate the 

recognition and enforcement of foreign judgments in a fair manner. 
 

The synonymous use of ‘substantial justice’ in Nigeria (where the case law 

clearly supports its use) illustrates the need to focus on substantive legal issues. 

This focus is with a view to ensuring fairness rather than an adherence to 

technicalities.240 This search for fairness rather than technicalities reveals some 

common elements between South Africa and Nigeria. First, fairness connotes a 

balancing process concerning various interests. Secondly, there is a clear link 

between fairness for litigants and public policy considerations. Thirdly, fairness 

should focus on legal (and therefore objective) criteria rather than subjective 

criteria. In other words, there must be a ‘principled approach’ based on the law 

and subject to public policy.241 
 

A principled approach shaped by a progressive application of public policy fits 

into von Mehren’s analytical framework on fairness theories and Michael’s 

expansion on von Mehren’s framework. In both cases, there was a consideration 

not only of litigants’ interests (for example, incidental relationship between the 

claimant and the defendant) but also of State interests (for example, vertical 

                                                           
239 Akingbola (n 198). 
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relationship between the court and the defendant). By focusing on the interests 

of litigants as a priority, the interests of the State can be reformulated to promote 

fairness, legal certainty and predictability. This reformulation can be achieved 

through the application of ‘cosmopolitan fairness’. 
 

The central and relevant meaning of fairness in this thesis is embedded in 

cosmopolitan fairness. There is a need to balance the interests of both parties 

and the State in the light of international commercial implications. Clearly, it 

would undermine State interests to enforce foreign judgments that violate public 

policy. However, such protection of public policy should be regulated in a way 

that promotes the free movement of foreign judgments and the enforcement of 

obligations. Litigants should be able to predict how clear and certain laws may 

be applied when such litigants seek to realise foreign judgments.  
 

The need for legal certainty and predictability was a major impetus for attempts 

to harmonise rules of direct jurisdiction during the original Judgments Project. If 

litigants can predict when and how foreign courts may exercise jurisdiction over 

them, it would be easier for the courts addressed to decide that the exercise of 

jurisdiction was fair. Thus, the free movement of foreign judgments would be 

promoted since the courts addressed will recognise and enforce such foreign 

judgments. The original Judgments Project was a forum to consider how legal 

certainty and predictability can be promoted without undermining fairness. 
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Chapter 3 
3.0 The Background of the Hague Judgments Project  

3.1 Introduction 

The increase in complex international commercial transactions, partly due to 

globalisation and the advancement of technology, underscored the need for a 

worldwide legal framework on the recognition and enforcement of foreign 

judgments.242 Bilateral treaties are of limited help because such treaties focus 

on two countries at a time.243 As this thesis will also demonstrate in chapter 5, 

bilateral treaties may be based on reciprocity (with all the attendant challenges 

including inefficiency). In such cases, there is a need to negotiate individual 

treaties from time to time. Case-by-case negotiations constitute considerable 

inconvenience especially as different cases may require a consideration of 

different factors or peculiarities. Such realities made it necessary to explore the 

possibility of a multilateral treaty with a global scope. 
 

A worldwide convention to promote the free movement of foreign judgments was 

supposed to address the impediments which litigants faced in trying to enforce 

judgments obtained abroad. The most elaborate negotiations concerning a 

global treaty on the recognition and enforcement of foreign judgments were held 

during the original Judgment Project that lasted from 1992 until 2001.244 The 

different positions taken by the United States and the European Union illustrated 

the need to strike a balance between different interests: litigants and the 

State.245 In the case of the United States, negotiations were restricted by 

constitutional concerns considering the due process clause.246 Attaining a 

balance between such interests was critical to the success of negotiations 

concerning appropriate jurisdictional grounds.  
 

As explained in the introductory chapter, the original Judgments Project failed 

because the United States and European Union countries could not agree on 

                                                           
242 Text to n 49. 
243 There will be an in-depth discussion in chapter 5 on theoretical bases. 
244 Text to n 49. 
245 G Calliess, ‘Value-added Norms, Local Litigation, and Global Enforcement: Why the 
Brussels-Philosophy failed in The Hague’ (2004) 5(12) German Law Journal 1489, 1495. 
246 The 14th Amendment of the U.S. Constitution. 
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appropriate jurisdictional grounds that were acceptable or fair to negotiators.247 

Neither South Africa nor Nigeria was a member of the Hague Conference on 

Private International Law during the original Judgments Project.248 However, it 

is necessary to reflect on the original Judgments Project for the reasons stated 

in the introductory chapter.249 The leading harmonisation role of the Hague 

Conference on Private International Law and the recent upward trend in its 

African membership are particularly important.250  
 

This chapter is built on a tripartite structure. The first part traces the origins of 

the original Judgments Project. The relevant events during that period are then 

outlined. The second part summarises why that original project failed. The 

reasons include strictly legal issues such as jurisdiction and political issues such 

as voting patterns or powers. This thesis focuses on jurisdiction, a legal issue 

on which European countries and the United States could not agree. There was 

a divergence of views as to what would amount to an appropriate or fair exercise 

of jurisdiction. The third part provides an overview of specific contentious issues 

forming the foundation for lessons that will be drawn in the comparative analysis 

of South Africa and Nigeria. This part lays the foundation for a specific focus on 

how the jurisdiction of the foreign court can be regulated in a fair manner, with a 

view to promoting the free movement of foreign judgments through a proper 

balance of relevant interests.  

 

3.2 Origins of the Judgments Project 

The Hague Judgments Project refers to the efforts by the Hague Conference on 

Private International Law concerning the harmonisation of international 

jurisdiction rules on the recognition and enforcement of foreign judgments.251 

The Hague Conference was established in 1893 as a forum for negotiations and 

                                                           
247 Text to n 54. 
248 Text to notes 34-38. 
249 Text to notes 30-38. 
250 Text to notes 34-38. 
251 The Hague Conference on Private International Law, ‘Overview of the Judgments Project’ 
<https://assets.hcch.net/docs/905df382-c6e0-427b-a5e9-b8cfc471b575.pdf> accessed 8 
March 2018. 

https://assets.hcch.net/docs/905df382-c6e0-427b-a5e9-b8cfc471b575.pdf
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harmonisation efforts regarding civil and commercial matters.252 The Hague 

Conference has been so active that it has since assumed a status which is 

‘worldwide, although not universal’.253  
 

The Judgments Project, which originally started in 1992 at the instance of the 

United States,254 concerned the harmonisation of rules of international 

jurisdiction and the recognition and enforcement of foreign judgments in civil and 

commercial matters.255 The Special Commission delegated the United States 

proposal concerning a convention to a Working Group made up of experts from 

nine countries: Argentina, China, Egypt, Finland, France, Hungary, the United 

Kingdom, the United States and Venezuela.256 The Working Group’s terms of 

reference were to consider the appropriateness of a global convention and the 

scope of the convention.257  
 

In October 1992, the Working Group unanimously gave a favourable report 

concerning the need for a global convention even though it would be a 

challenging process.258  Legal uncertainty, delay and cost were identified as 

impediments to the free movement of judgments in light of increasing 

international business.259 In May 1993, the Seventeenth Session of the Hague 

Conference specifically included ‘the question of the recognition and 

enforcement of foreign judgments in civil and commercial matters’ with a view to 

drafting a new convention.260 Meetings continued until October 1996 when the 

                                                           
252 The first conference was held in 1893. See H van Loon, ‘The Hague Conference on Private 
International Law’ (2007) 2(2) Hague Justice Journal 4. 
253 GAL Droz and A Dyer, ‘The Hague Conference and the Main Issues of Private International 
Law for the Eighties’ (1981) 3(1) Northwestern Journal of International Law & Business 160. The 
Hague Conference currently has 83 members: 82 States and the European Union. See Hague 
Conference on Private International Law, ‘HCCH Members’ 
<https://www.hcch.net/en/states/hcch-members> accessed 8 March 2018. 
254 US letter of 5 May 1992 from Williamson to Droz (n 49).  
255 Text to n 251. 
256 AT von Mehren, ‘Recognition and Enforcement of Foreign Judgments: A New Approach for 
the Hague Conference?’ (1994) 57(3) Law and Contemporary Problems 272. 
257 Conclusions of the Working Group (meeting on enforcement of judgments) Prelim Doc No 19 
of November 1992 <https://assets.hcch.net/docs/79811b11-c1aa-4a4f-8c69-
b96e71b8154b.pdf> 257 accessed 8 March 2018. 
258 The Working Group met from 29 to 31 October 1992. ibid.  
259 ibid.  
260 Von Mehren, ‘A New Approach’ (n 256) 271. 

https://www.hcch.net/en/states/hcch-members
https://assets.hcch.net/docs/79811b11-c1aa-4a4f-8c69-b96e71b8154b.pdf
https://assets.hcch.net/docs/79811b11-c1aa-4a4f-8c69-b96e71b8154b.pdf
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Eighteenth Session of the Hague Conference included the same subject matter 

in the agenda for the Nineteenth Session.261 
 

Two major drafts were produced but they did not address the fundamental 

differences during the negotiations,262 especially differences concerning 

jurisdictional grounds between the United States and European negotiators.263 

For these and other reasons, the negotiations concerning a global convention 

were discontinued. Reasons for the failure of that Judgments Project will be 

considered shortly. 
 

A decade after the failure of the 1992 to 2001 Judgments Project,264 the Council 

on General Affairs considered the possibility of resuming the Judgments 

Project.265 In 2012, the Council delegated the task of relevant proposals to a 

Working Group. Having endorsed the progress of the Working Group for two 

years,266 the Council set up a Special Commission in 2016 to prepare a draft 

convention.267 The draft convention focuses on rules concerning recognition and 

enforcement only, rather than any direct regulation of how jurisdiction may be 

                                                           
261 Final Act of the Eighteenth Session <https://assets.hcch.net/docs/63159a78-60af-43a4-
be35-1f58a22645c1.pdf> 47. For the exploratory meetings, see Conclusions of the Special 
Commission of June 1994—Prelim Doc No 2 (22 out of 33 countries were European) 
<https://assets.hcch.net/docs/4a144f70-bab3-4d18-85bc-646b24d7c640.pdf> See also 
Conclusions of the Second Special Commission Meeting of June 1996—Prelim Doc No 6 (20 
out of 31 countries were European) <https://assets.hcch.net/docs/a0062ce0-96bb-4132-9cc3-
65f0671c370f.pdf> accessed 8 March 2018. 
262 There were also two incomplete drafts. See the November 1998 Draft (Working Document 
144) and the June 1999 Draft (Working Document 241). 
263 Such differences will be discussed in the next subsection and in detail, in chapter 7 
concerning jurisdiction. 
264 The 2005 Hague Convention on Choice of Courts was however produced (n 55). Regarding 
the original Judgments Project, the actual negotiations took place from 1996 to 2001 
<https://assets.hcch.net/docs/cd5f79f4-d710-44a1-a266-af0e73a6ffb4.pdf> accessed 8 March 
2018) para 5. 
265 Continuation of the Judgments Project Prelim. Doc. No 14 of Feb 2010 paras 18-19 
<https://assets.hcch.net/docs/cd5f79f4-d710-44a1-a266-af0e73a6ffb4.pdf> accessed 8 
February 2017. 
266 2013-2015. 
267 The work is ongoing as noted in the introductory chapter, but any speculative analysis of the 
draft convention is outside the scope of this thesis. References will be made to the draft 
convention where necessary. See the Special Commission on the Recognition and Enforcement 
of Foreign Judgments, 2016 Preliminary Draft Convention; and the November 2017 Draft 
Convention and the May 2018 Draft Convention.  

https://assets.hcch.net/docs/63159a78-60af-43a4-be35-1f58a22645c1.pdf
https://assets.hcch.net/docs/63159a78-60af-43a4-be35-1f58a22645c1.pdf
https://assets.hcch.net/docs/4a144f70-bab3-4d18-85bc-646b24d7c640.pdf
https://assets.hcch.net/docs/a0062ce0-96bb-4132-9cc3-65f0671c370f.pdf
https://assets.hcch.net/docs/a0062ce0-96bb-4132-9cc3-65f0671c370f.pdf
https://assets.hcch.net/docs/cd5f79f4-d710-44a1-a266-af0e73a6ffb4.pdf
https://assets.hcch.net/docs/cd5f79f4-d710-44a1-a266-af0e73a6ffb4.pdf
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exercised by the original court.268 Such a convention is also called a single or 

simple convention.269 

 

3.3 Reasons for the Failure of the Original Judgments Project 
 

3.3.1 Bloc Voting  

From a purely legal standpoint, there were several specific causes of the 

disagreements at the Hague. However, the disagreements were also founded 

on other issues which had little or no legal content. Such issues reflect significant 

underlying political considerations and a good example is the bloc voting during 

the negotiations. The ‘underlying political reality’ which was reflected in the 

negotiations is well documented.270 For example, the United States focused on 

trying to ensure American judgments were recognised abroad,271 while 

European countries searched for common rules with a view to attaining ‘quasi-

codification’.272 Bloc voting by European countries ensured a numerical 

advantage against the United States.273 This was a major index of ‘imbalance of 

                                                           
268 As will be explained shortly, it was considered that such a focus would be easier to achieve. 
See para 12 of Prelim Doc 14. 
269 E.g. Convention on the Recognition and Enforcement of Foreign Judgments in Civil and 
Commercial Matters of 1971. This effort was unsuccessful as it was ratified by only Cyprus, the 
Netherlands and Portugal. Some major reasons for its failure was that it required countries to 
sign additional bilateral agreements and its texts were complicated. R Michaels, ‘Recognition 
and Enforcement of Foreign Judgments’ (2009) Max Planck Encyclopedia of Public International 
Law para 15; J Regan, ‘Recognition and Enforcement of Foreign Judgments — A Second 
Attempt in the Hague?’ (2015) 14(1) Richmond Journal of Global Law and Business 68; D 
McClean, ‘The Hague Conference’s Judgments Project’ in J Fawcett, Reform and Development 
of Private International Law: Essays in Honour of Sir Peter North (Oxford University Press 2002) 
257-258; Another example of a single convention is the Draft U.K.-U.S. Convention on the 
Reciprocal Recognition and Enforcement of Judgments in Civil Matter. See von Mehren, ‘A New 
Approach’ (n 256) 282.  
270 McClean (n 269) 268; A Philip, ‘The Global Hague Judgments Convention: Some Comments’, 
in T Einhorn and K Siehr (eds) International Cooperation Through Private International Law 
(T.M.C. Asser Press 2004) 300. 
271 E.g. J Weintraub, ‘How Substantial is Our Need for a Judgments-Recognition and What 
Should We Bargain Away to Get It?’ (1998) 24 Brooklyn Journal of International Law 167. 
272 Michaels, ‘Two Paradigms of Jurisdiction’ (n 25) 1064. 
273 51 Member States were represented at the 19th Session (6-22 June 2001), 32 of which were 
European. See the List of Participants in Permanent Bureau of the Conference, Proceedings of 
the Nineteenth Session: Tome 1 Miscellaneous Matters (Koninklijke Brill NV 2008) 7-12.  Also, 
for the view that Europeans had some ‘fixed positions’, see Clermont (n 19)14. For the change 
from bloc voting to consensus voting at the Hague, see Conclusions of the Special Commission 
of May 2000 on General Affairs and Policy of the Conference Prel. Doc. No 10 (Report by the 
Permanent Bureau) 11-12. 
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power’.274 The details of such political manoeuvrings are, however, outside the 

scope of this thesis. Suffice it to note that, essentially, such manoeuvrings were 

between European countries and the United States. American delegates 

considered that they were ‘whipsawed by the European approach’.275  
 

Two highlights of the political issue are relevant to this thesis. First, whether and 

how much other countries could accommodate the interests of the United States 

during the negotiations. Secondly, whether such concessions would ensure 

ratification by the United States which, as already noted, had different 

jurisdictional views.276 The political aspect clarifies why the Judgments Project 

failed and illustrates the failure to balance competing interests. The need to 

balance interests between litigants and the State is important,277 although this 

thesis is not necessarily concerned with drafting a new convention.278 
 

Beyond the political factors, these highlights are relevant because the interests 

of the United States and the concessions by other countries were clearly 

reflected in the legal debates. For example, the United States delegates were 

constrained by constitutional concerns since United States courts could not 

exercise jurisdiction over defendants who did not establish ‘minimum contacts’ 

with the forum.279 Thus, in this thesis, concerns about political acceptance are 

articulated from the standpoint of considering to what extent legal arguments 

and suggestions can be compatible with the underlying legal philosophy of 

relevant countries. The different legal philosophies of negotiating countries also 

undermined any balance of interests necessary to facilitate the free movement 

                                                           
274 Clermont (n 19)15. Von Mehren described the numerical advantage as a ‘strong majoritarian 
bias’ incapable of producing a globally acceptable convention. AT von Mehren, ‘Drafting a 
Convention on International Jurisdiction and the Effects of Foreign Judgments Acceptable 
World-wide: Can the Hague Conference Project Succeed?’ (2001) 49 The American Journal of 
Comparative Law 192. 
275 Clermont (n 19) 13. 
276 McClean (n 269) 268. 
277 Notes 128 and 245. 
278 It is a different matter altogether if the lessons learnt in comparative analysis help in any 
successful convention (from which African countries would benefit) in the future.  
279 On this issue of personal jurisdiction and in the context of treaties being subject to the due 
process clause of the U.S. Constitution, see E Porterfield, ‘A Domestic Proposal to Revive the 
Hague Judgments Convention: How to Stop Worrying about Streams, Trickles, Asymmetry, and 
a Lack of Reciprocity’ (2014) 25 Duke Journal of Comparative & International Law 81, 86; the 
14th Amendment of the U.S. Constitution.  
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of foreign judgments.280 The different perspectives between European countries 

made it difficult to agree on international jurisdiction. 

 

3.3.2 International Jurisdiction 

International jurisdiction connotes jurisdictional grounds on which courts can 

exercise jurisdiction under private international law rules.281 The court 

addressed in South Africa or Nigeria assesses and indirectly regulates the 

exercise of such jurisdiction in considering judgment creditors’ applications to 

enforce foreign judgments.282 A general overview of jurisdictional issues raised 

during the Judgments Project will be given in this section while relevant 

jurisdictional issues that were raised at the Hague will be discussed in the 

chapter concerning jurisdictional grounds.283  
 

As earlier noted, there were jurisdictional differences during the negotiations.284 

One of such differences particularly relevant to this thesis concerned the 

regulation of jurisdiction concerning business claims. European countries 

favoured predictability and certainty by focusing on the relationship between the 

claim and the forum. Thus, there had to be a clear connection between the claim 

brought against a defendant and the defendant’s activities. The United States, 

however, focused on the relationship between the defendant and the forum. Any 

claim could be brought against a defendant if the defendant carried out activities 

in the forum, regardless of whether such a claim related to the activity.285 The 

jurisdictional differences (especially the reservations of the United States) were 

inextricably connected with the structure and type of convention adopted. The 

United States preferred a flexible convention that could accommodate its 

jurisdictional interests and concerns. Any possibility of accommodating United 

                                                           
280 Calliess (n 245) 1494-1495. 
281 This will be examined in detail in chapter 7. See also ‘highlights of specific main areas’ in this 
section. 
282 n 19. 
283 Chapter 7. 
284 McClean (n 269) 268. 
285 See the letter (of 10 September 2000) from Jeffrey Kovar (Assistant Legal Adviser on behalf 
of the US) to Alasdair Wallace (Head of the International and Common Law Services Division in 
London). In particular, Kovar’s comments on art 18 of the 1999 draft convention. 
<http://www.cptech.org/ecom/jurisdiction/kovarletter.html> accessed 19 Feb 2017. On the 
differences between Europe and the United States’ jurisdictional attitudes, see Michaels, ‘Two 
Paradigms of Jurisdiction’ (n 25) 1011. 

http://www.cptech.org/ecom/jurisdiction/kovarletter.html
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States interests (or even a balance between divergent interests) depended on 

the type of convention chosen. The classification of convention types is technical 

and will be explained in the next section. At this stage, it suffices to note that a 

flexible convention type would have accommodated the interests of the United 

States and arguably increased the possibility of a compromise during the original 

Judgments Project. Even so, as will be demonstrated shortly, it was not very 

clear how the scope of such flexibility would be delimited.286 

 

3.3.3 Structure and Convention Types 

Explaining the types of conventions alongside the stages of negotiations helps 

to understand how a balance between acceptable and less acceptable or 

unacceptable jurisdictional grounds can be achieved. The type of convention 

adopted and its legal structure is also dependent on how core issues are 

characterised. For example, a convention may be classified as single or simple 

if it focuses on jurisdictional rules concerning recognition and enforcement. A 

simple convention is not concerned with how the foreign court exercised 

jurisdiction according to the rules of private international law in that country in 

which the merits of the case were decided.287 Also a convention is simple if it 

only requires (rather than excludes) certain grounds of jurisdiction.288 Similarly, 

South African and Nigerian courts indirectly regulate or assess how the foreign 

court exercised jurisdiction by referring to South African and Nigerian rules of 

private international law.289 For example, the South African court addressed 

relied upon ‘principles recognised’ under the South African private international 

law.290 

                                                           
286 Proceedings of the Nineteenth Session: Tome 1 Miscellaneous Matters (n 273) 81. 
287 Y Oestreicher, ‘The Rise and Fall of the “Mixed” and “Double” Convention Models 
Regarding Recognition and Enforcement of Foreign Judgments” (2007) 6(2) Washington 
University Global Global Studies Law Review 339, 341. 
288 R Michaels, ‘Some Fundamental Conventions as Applied in Judgment Conventions’ in E 
Gottschalk et al (eds), Conflict of Laws in a Globalized World (n 19) 40. Cf von Mehren, ‘A 
New Approach’ (n 256); AT von Mehren, ‘Enforcing Judgments Abroad: Reflection on the 
Design of Recognition Conventions’ (1998) 24 Brooklyn Journal of International Law 17. 
289 Text to notes 18-19. 
290 Jones v Krok 1995 (1) SA 677 (AD) 14. 
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The first complete draft (the Preliminary Draft) was presented in October 

1999.291 The 1999 draft was criticised especially by the United States. The 

criticism was partly because the 1999 draft, attained by majority votes, was 

modelled on a double convention.292 A double convention regulates jurisdiction 

in the forum as well as the recognition and enforcement of foreign judgments.293 

The United States, however, preferred the relative flexibility of a mixed 

convention. A mixed convention incorporates elements of both single and 

double conventions.294 For the United States, a double convention was 

inappropriate because of its rigidity, closed-list nature, better suited for 

jurisdictions with similar legal traditions and ideally requires a neutral 

adjudicatory institution.295 The United States also observed that its constitutional 

limitations concerning due process were undermined. This was because the 

United States courts could not exercise jurisdiction over defendants who did not 

have ‘minimum contacts’ (such as direct contact with a resident or benefitting 

from business activities in the United States) with the forum.296 
 

The initial scope of the Judgments Project was ambitious since it was drafted as 

a double convention based on the Brussels Convention of 1968. Double 

conventions are not inherently disadvantageous — they can promote clarity, 

predictability, and simplicity.297 These features are also promoted by mixed 

conventions with respect to jurisdictional grounds on the ‘white list’ and ‘black 

list’.298 The white list contains acceptable grounds on which basis jurisdiction 

must be exercised and a black list of grounds which courts must decline to 

exercise jurisdiction. There is a grey zone which contains grounds that are 

neither mandatory nor prohibited as individual countries apply their national laws 

                                                           
291 Preliminary Draft Convention on Jurisdiction and Foreign Judgments in Civil and Commercial 
Matters, Prelim Doc No 11 October 19 1999.  
292 For spirited arguments in favour of a simple convention focusing on a ‘presumption of 
enforceability’ and broad exceptions such as public policy, see Oestreicher (n 287) 349 and 351. 
293 ibid 341. i.e. a regulation of both direct and indirect jurisdiction. See Michaels, ‘Some 
Fundamental Conventions as Applied in Judgment Conventions’ (n 288) 39. 
294 Von Mehren, ‘A New Approach’ (n 256) 272. 
295 Von Mehren, ‘Can the Hague Conference Project Succeed’ (n 274)197-198. 
296 See Kovar’s letter to Wallace on art 18 of the 1999 draft convention (n 285); MH Adler, ‘The 
Hague Convention on Choice of Court Agreements: the United States Joins the Judgment 
Enforcement Band’ (2006) 27(1) Northwestern Journal of International Law and Business 15. 
See also International Shoe (n 131). 
297 Von Mehren ‘Recognition and Enforcement of Foreign Judgments: A New Approach for the 
Hague Conference?’ (n 256) 282-283. 
298 Von Mehren proposed this classification. ibid. 
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to exercise jurisdiction and fill the gap.299 A simple convention, it has been 

argued in the context of jurisdictional rules, provides considerably less clarity, 

predictability and simplicity than double and mixed conventions.300 Some 

scholars have argued that a major reason for the failure of the original 

Judgments Project was its design based on a double convention model.301 

Indeed, circumventing the initial request for a mixed convention arguably led to 

handling too many issues with respect to reasonable or fair grounds on which 

courts could exercise international jurisdiction under private international law.302 

The complexity of issues which the negotiators had to consider during original 

Judgments Project was complicated by different strategies of the United States 

and the European Union with respect to direct and indirect jurisdiction. The 

United States sought to expand the required bases of indirect jurisdiction in 

Europe, while Europeans sought to reduce permitted bases of direct jurisdiction 

in the United States.303 Therefore, there was arguably no clear common bases 

on which a uniform approach to determining a fair exercise of jurisdiction could 

be established.304  
 

This brief discussion concerning types of convention is instructive because it 

highlights the perennial challenges faced in the recognition and enforcement of 

foreign judgments in a fundamental way. Beyond the European Union and the 

United States, there remain debates as to which jurisdictional grounds should 

                                                           
299 ibid. 
300 ibid; For a spirited argument in favour of a simple convention, see Oestreicher (n 287) 343. 
Michaels argued that conventions which regulated both direct and indirect jurisdiction were 
‘more complete and more balanced than single conventions but are harder to agree on’. See 
Michaels, Michaels, ‘Some Fundamental Conventions as Applied in Judgment Conventions’ (n 
288) 62. 
301 Calliess (n 245) 1490.   
302 RA Brand, ‘The 1999 Hague Preliminary Draft Convention Text on Jurisdiction and 
Judgments: A View from the United States’ in F Pocar and C Honorati (eds) The Hague 
Preliminary Draft Convention on Jurisdiction and Judgments (CEDAM 2005) 4. For the argument 
that countries ‘realized too late’ the merits of the tripartite categorisation, see Michaels, 
‘Recognition and Enforcement of Foreign Judgments’ (n 269) para 26. 
303 Michaels, ‘Some Fundamental Conventions as Applied in Judgment Conventions’ (n 288) 
61. 
304 For the argument that there was ‘no intrinsic need to link the bases of direct and indirect 
jurisdiction’ during the original Judgments Project, see R Michaels, ‘Some Fundamental 
Conventions as Applied in Judgment Conventions’ (n 288) 61. 
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be accepted or rejected. In some cases, it is not very clear which grounds may 

be applicable.305  
 

In addition to preferring a mixed convention to a double convention, the United 

States had other concerns.306 The United States observed that its constitutional 

limitations concerning due process could be undermined by the European focus 

on the relationship between the claim and the forum.307 The United States also 

expressed reservations about the inclusion of e-commerce provisions partly 

because e-commerce was still evolving in individual legal systems.308  
 

The second draft (the Interim Draft) was presented in June 2001.309 This draft 

was an improvement on the earlier draft of 1999 as the second draft contained 

revised versions of several provisions. Despite the improvement, the second 

draft reflected a lack of consensus on several issues.310 Indeed, the 

disagreement in the second draft was so extensive that it was described as ‘an 

agreement to disagree rather than true agreement’.311 
 

There were several disagreements concerning the grounds upon which 

international jurisdiction may be exercised even after the second draft. Relevant 

jurisdictional disagreements will be discussed shortly,312 but another structural 

issue concerning characterisation also should be highlighted.313 Arguably, there 

was an unhelpful distinction between ‘the private international law approach’ and 

the ‘modern practical approach’ (for example, intentional and unintentional 

torts). The modern practical approach concerns sub-categories that reflect 

political reality. This reality may be illustrated by the proposal that courts of both 

                                                           
305 This is seen the case in Nigeria, for example, where the English Common law Nigerian 
statutory law have different spheres of application. This is discussed in detail in the sections 
concerning applicable laws and jurisdictional grounds. 
306 Kovar’s letter to Wallace (n 285).   
307 Kovar’s letter to Wallace (n 285); Adler, ‘The Hague Convention on Choice of Court 
Agreements’ (n 296) 15. 
308 Kovar’s letter to Wallace (n 285); McClean (n 269) 268. 
309 Summary of the Outcome of the Discussion in Commission II of the First Part of the 
Diplomatic Conference 6-20 June 2001, Interim Text. 
<https://assets.hcch.net/upload/wop/jdgm2001draft_e.pdf> accessed 8 March 2018. 
310 Adler ‘The Hague Convention on Choice of Court Agreements’ (n 296) 10. 
311 D Bennett, ‘The Hague Convention on Recognition and Enforcement of Foreign Judgments— 
A Failure of Characterisation’ in T Einhorn and K Siehr (eds) (n 270) 20. 
312 In this section and in chapter 4. 
313 Bennett (n 311) 21. 

https://assets.hcch.net/upload/wop/jdgm2001draft_e.pdf
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the place where the tort was committed and where the tort was suffered.314 

Arguably, this proposal works for motor accidents but not for business torts.315 

This is because it is doubtful whether the place where a party suffered economic 

loss should also be place where jurisdiction concerning monopolisation or 

conspiracy to cause economic loss is exercised. Similarly, exercising jurisdiction 

where economic loss is suffered is unlikely to work for defamation.316 Apart from 

the structure, there were specific issues concerning the legal and substantive 

content of the original Judgments Project.  
 

Negotiations for a global convention on judgments, on the global and ambitious 

scale earlier planned, was no longer sustainable. The suspension of the 

negotiations did not, however, obliterate its influence concerning legislative and 

policy reform efforts in the United States317 and common law countries 

generally.318 The Judgments Project negotiations culminated in a convention on 

choice of courts.319 To this extent, the Hague Conference itself did not fail 

completely.320 Apart from the convention on choice of courts, there were at least 

three other substantive gains that reflected considerable compromise. First, 

non-compensatory (punitive or exemplary) damages may be recognised to the 

extent that the recognising court can grant them. The recognising court should 

also consider how much of such damages cover cost and legal fees concerning 

                                                           
314 Art 10 of the Summary of the Outcome of the Discussion in Commission II of the First Part of 
the Diplomatic Conference 6-20 June 2001, Interim Text (n 309). See also the Informational 
Note on the Work of the Informal Meetings Held Since October 1999 to Consider and Develop 
Drafts on Outstanding Items, May 2001. <https://assets.hcch.net/docs/f76f699d-0e14-4e1a-
aed9-cec296459e10.pdf> accessed 8 March 2018). 
315 Bennett (n 311) 21. 
316 Similarly, for the argument that U.S. lawyers had ‘a much wider view’ of what types of actions 
constituted torts, see Bennett (n 311) 21. 
317 For the American Law Institute’s efforts to adopt a federal standard to ‘promote certainty and 
predictability’ which started in 1999, see LJ Silberman and AF Lowenfeld, ‘A Different Challenge 
for the ALI: Herein of Foreign Country Judgments, an International Treaty, and an American 
Statute’ (2000) 75 Indiana Law Journal 637-638. 
318 McClean (n 269) 268-271; For recent efforts regarding a draft model law on the recognition 
and enforcement of foreign judgments in the Commonwealth which ‘draws on the work of the 
Hague Conference’, see  The Commonwealth Secretariat, Communique: Commonwealth Law 
Ministers Meeting 2014 para 5 <http://thecommonwealth.org/media/news/communique-
commonwealth-law-ministers-meeting-2014> accessed 8 March 2018. 
319 Hague Convention on Choice of Court Agreements, June 30 2005. 
320 WJ Woodward, ‘Saving the Hague Choice of Court Convention’ (2008) 29(3) University of 
Pennsylvania Journal of International Law 661.   

https://assets.hcch.net/docs/f76f699d-0e14-4e1a-aed9-cec296459e10.pdf
https://assets.hcch.net/docs/f76f699d-0e14-4e1a-aed9-cec296459e10.pdf
http://thecommonwealth.org/media/news/communique-commonwealth-law-ministers-meeting-2014
http://thecommonwealth.org/media/news/communique-commonwealth-law-ministers-meeting-2014
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the proceedings.321  Secondly, lis pendens and forum non conveniens were 

combined to operate in a standardised manner.322 Thirdly, there was a use of 

otherwise exorbitant bases of jurisdiction to protect human rights.323 However, 

there were many more issues with the Hague Judgments Project. It is necessary 

first to understand the context of the original negotiations. 

 

3.4 Highlights of Specific Main Areas Concerning International 
Jurisdiction  

There was no agreement with respect to the following main areas: the Internet 

and e-commerce, activity-based jurisdiction, consumer contracts and 

employment contracts, intellectual property matters, the relationship with other 

instruments concerning jurisdiction and enforcement of foreign judgments, and 

bilateralisation.324 The relationship with other double conventions and 

bilateralisation (whether multilateral treaty relations should be subject to 

reciprocal acceptance between State parties) are not discussed. This is so 

because, as already noted, this thesis is not concerned with drafting a new 

convention but with drawing lessons through a comparative analysis of 

jurisdictional rules concerning the recognition and enforcement of foreign 

judgments. The highlights of other main contentious areas are summarised 

briefly.  

3.4.1 The Internet (and E-commerce) 

The Internet (and e-commerce) raised increasingly complicated issues as the 

original Judgments Project progressed. The lack of any clear direction regarding 

the Internet was evident as early as 1992 and through the 1999 and 2001 

drafts.325 As earlier noted, the challenges concerning e-commerce were 

                                                           
321 Art 33 of the Prelim Draft. See also RA Brand ‘The 1999 Hague Preliminary Draft Convention 
Text on Jurisdiction and Judgments: A View from the United States’ (n 302) 11. Cf art 11 (2) of 
the 2005 Convention on Choice of Courts Agreements concerning damages.  
322 Arts 21 and 22 of the Prel. Draft Convention. See also C Brand ibid 11; McClean (n 269) 259; 
Philip (n 270) 302. 
323 Art 18(3) of the Prel. Draft Convention; Brand ‘The 1999 Hague Preliminary Draft Convention 
Text on Jurisdiction and Judgments’ (n 302) 11. 
324 Some Reflections on the Present State of Negotiations on the Judgments Project in the 
Context of the Future Work Programme of the Conference. Prelim. Doc. No 16 Feb 2002 
(Report) 5; Philip (n 270) 209-300; Calliess (n 245) 1490. 
325 DJB Svantesson, ‘An Update on the proposed Hague Convention on Exclusive Choice of 
Court Agreements’ (2005) Bond University Law Faculty Publications 3, 4 and 9 
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worsened by the fact that individual countries (including the United States) 

generally did not have any established practice in this regard.326  

3.4.2 Activity-based Jurisdiction 

Activity-based jurisdiction essentially implies an assertion of jurisdiction based 

on the defendant’s activities in the forum. European delegates generally 

preferred an exercise of jurisdiction based on a specific legal relationship 

between the claim and the forum.327 Internet jurisdiction and activity-based 

jurisdiction are discussed in comparative analytical detail in chapter seven 

concerning jurisdictional grounds.328  

3.4.3 Intellectual Property Matters  

The complications raised by intellectual property issues are analogous to those 

raised by the Internet. The original Judgments Project could not address the 

concerns of inefficiency and the intangibility of intellectual property rights.329 

With increasingly complex satellite and Internet transmissions, there was a 

likelihood for the simultaneous exploitation of intellectual property rights in more 

than one territory.330  

3.4.4 Consumer and Employment Contracts 

One of the main concerns about consumer contracts is that conflict of law rules 

should provide a balance between protecting consumers’ interests and other 

interests (such as State interests).331 Such a balance should also aim to promote 

certainty and reduce commercial risk.332 It has also been argued that the artificial 

                                                           
<http://epublications.bond.edu.au/cgi/viewcontent.cgi?article=1059&context=law_pubs>  
accessed 8 March 2018. 
326 Kovar described e-commerce issues as ‘novel problems’. See the ‘General Considerations’ 
part of Kovar’s letter to Wallace (n 285). 
327 SP Baumgartner, The Proposed Hague Convention on Jurisdiction and Foreign Judgments 
(Mohr Siebeck, 2003) 29. On how activity-based jurisdiction should help to reduce the scope of 
doing business jurisdiction, see SB Burbank, ‘Jurisdictional Conflict and Jurisdictional 
Equilibrium: Paths to a Via Media’ (2004) 26(2) Houston Journal of International Law 389. 
328 Activity-based jurisdiction vis-à-vis doing business jurisdiction. See McClean (n 269) 264. 
329 DC Dreyfuss and JC Ginsburg, ‘Draft Convention and Recognition of Judgments in 
Intellectual Property Matters’ (2002) 77 Chicago-Kent Law Review 1068, 1074 and 1123. 
330 ibid 1065-1067. For concerns about splitting jurisdiction regarding aspects of intellectual 
property, see the Report of the experts’ meeting on the intellectual property aspects of the future 
Convention on jurisdiction and foreign judgments in civil and commercial matters Prel. Doc. No 
13 of April 2001, p 9. 
331 See ZS Tang, Electronic Consumer Contracts in the Conflict of Laws (2nd edn, Hart Publishing 
2015) 358. 
332 For the difficulties concerning international harmonisation in consumer contract issues vis-à-
vis EU/internal transactions and non-EU/external transactions, see Tang ibid 361-368. 

http://epublications.bond.edu.au/cgi/viewcontent.cgi?article=1059&context=law_pubs
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fragmentation of the international market into EU and non-EU markets creates 

an unfair competitive market for global purposes, especially regarding e-

commerce.333 The unfairness concerning employees, especially with respect to 

the habitual place of work, have been discussed since the original Judgments 

Project through the Brussels Recast review process.334 A core practical issue is 

that an employee of an agency in one jurisdiction may be posted to other 

jurisdictions to work for end users.335There is a strong argument that the 

adequate protection of employees has remained elusive.336  
 

There are overlaps between some of these main areas. For example, activity-

based jurisdiction or doing business jurisdiction cannot be discussed in a 

contemporary context without the Internet. Such overlaps will be considered as 

this thesis progresses, especially with respect to jurisdictional grounds. Of more 

underlying importance to this thesis, however, is how fairness issues are raised 

by activity-based jurisdiction and the Internet. Other areas covered in the original 

Judgments Project may raise fairness concerns, but this thesis is restricted to 

these two issues. This is because this thesis is focused on commercial 

matters.337 When business people make investments across borders, they need 

reasonably to predict if foreign courts will enforce their judgments and how they 

may do so.  

 

3.5 Conclusion 

The disagreements during the original Hague Judgments Project prevented the 

realisation of a global convention despite the extensive negotiations and 

profound efforts that lasted for nearly a decade. The negotiators could not 

achieve a balance between competing interests, without which an agreement 

                                                           
333 ibid 361. 
334 For the view that the 19th Session would have had a better chance of an agreement if 
consumer contracts, employment contracts and intellectual property were excluded, see Issues 
Paper on Matters of Jurisdiction (Including Parallel Proceedings), Document for the Attention of 
the Experts’ Group (February 2013 meeting) para 11. <https://assets.hcch.net/docs/edf2f696-
2ac2-4553-afa5-d13c942b8f0d.pdf> accessed 8 March 2018. 
335 U Grušić, ‘Contractual Networks in European Private International Law’ (2016) 65 
International and Comparative Law Quarterly 603. 
336 For insights into the ‘haphazard evolution of the relevant rules in this context, see U Grušić, 
The European Private International Law of Employment (Cambridge University Press 2015) 135-
136. Cf P Beaumont and L Walker (n 182) 36. 
337 n 4. 

https://assets.hcch.net/docs/edf2f696-2ac2-4553-afa5-d13c942b8f0d.pdf
https://assets.hcch.net/docs/edf2f696-2ac2-4553-afa5-d13c942b8f0d.pdf
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was not possible, and the free movement of judgments was impeded. There is 

considerable scope to question the fairness of the negotiation process itself as 

the United States suffered a numerical disadvantage due to bloc voting. A 

‘strong majoritarian bias’ was a significant impediment to achieving any 

consensus on a global convention concerning the recognition and enforcement 

of foreign judgments. In addition to bloc voting, international jurisdiction and the 

structure or convention type by which the grounds of such jurisdiction could be 

harmonised, are particularly critical to attaining fairness for litigants. 
 

The inability of negotiators to achieve a balance between relevant interests was 

also reflected in the convention structure. The choice of a double convention, or 

the regulation of both direct and indirect rules of jurisdiction, impeded progress 

in reaching an agreement at the Hague. There could have been a better chance 

of reasonable success if von Mehren’s counsel to adopt a mixed convention was 

heeded at the outset. The white, black, and grey lists would have afforded 

significant scope for flexibility or accommodation of different jurisdictional 

interests.  

The lack of consensus on jurisdictional rules was underscored by the divergence 

as to how the United States and European countries considered what would 

amount to a reasonable exercise of jurisdiction. The negotiators could not agree 

on when or how an exercise of jurisdiction would be fair.338 Without a common 

approach to the question of fairness, the indirect regulation of such jurisdiction 

had to be reserved for the courts addressed. The disagreement among 

negotiators was especially evident in how the business activities of a defendant 

could justify an exercise of jurisdiction, as advocated by the United States.  The 

United States focused on the relationship between the defendant and the forum 

while European countries emphasised the relationship between the claim and 

the forum. 

The need for the court addressed to assess and indirectly control the foreign 

court’s exercise of jurisdiction would have been largely obviated if there was 

                                                           
338 AT von Mehren, ‘Recognition of United States Judgments Abroad and Foreign Judgments 
in the United States: Would an International Convention Be Useful?’ (1993) 57 The Rable 
Journal of Comparative and International Law 449, 457. 
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much less disparity between the United States and European countries.339  The 

constitutional implications of the United States’ position illustrated how important 

territorial sovereignty and State interests are in the recognition and enforcement 

of foreign judgments. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
339 Subject to the white-grey-black categorisation discussed earlier in this chapter. See text to 
notes 297-298. 
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Chapter 4  
4.0 The Common Denominators of Territorial Sovereignty and State 

Interests  
4.1       Introduction 

Chapter 2 examined how fairness should be applied when South African and 

Nigerian courts indirectly regulate the jurisdiction of the foreign courts. That 

chapter made a case for cosmopolitan fairness which involves a balance 

between the interests of litigants and the State, considering international 

commercial implications. This balance cannot be struck if undue emphasis is 

placed on territorial sovereignty or State interests. This is especially so as priority 

should be accorded to the commercial interests of litigants.340 A tenacious 

attachment to territorial sovereignty impedes the free movement of foreign 

judgments.341  
 

A discussion on territorial sovereignty and State interests is critical to this thesis 

for several reasons.  First, territorial sovereignty and State interests are 

inextricably connected to the recognition and enforcement of foreign judgments. 

Globalisation underscores this inextricable connection.342 In both South Africa 

and Nigeria, the judiciary is an organ of the government.343 Courts can exert 

State power at the expense of litigants’ interests as illustrated by Akingbola 

where the Lagos State High Court did not enforce an English judgment. The 

High Court declared that the 1922 Ordinance seemed to ‘usurp and diminish’ 

the Nigerian Constitution and ‘curtail with disdain’ the jurisdiction of the Nigerian 

courts.344 The High Court considered the statute to be a ‘relic’ of Nigerian 

colonial history and sought to demonstrate its ‘historical and legal 

backwardness’.345 This was in spite of the fact the same statute had remained 

extant for nearly a century and had been applied by the Nigerian Supreme 

                                                           
340 In this regard, there will be an in-depth analysis of theoretical bases in the next chapter 
where a case will be made for ‘qualified obligation’. 
341 Kruger (n 31) para 1.96. 
342 ibid para 2.05-2.07. See also subchapter on globalisation. 
343 Text to notes 25-26. See KSA Ebeku, ‘The Separation of Powers in Local Government in 
Nigeria’ (1992) 36(1) Journal of African Law 43, 45-46. 
344 Akingbola (n 198) 14. 
345 ibid 15. 
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Court.346 Sometimes, the influence of territoriality and State interests is subtle 

but no less potent. An example is the impact of the United States Constitution 

on the position of the American delegation during the original Judgments 

Project. In this regard, chapter 3 demonstrated the implications of constitutional 

restraints on negotiations since the United States could not exercise jurisdiction 

over defendants who could not establish ‘minimum contacts’ in the forum.347 

This subtle influence of territoriality and State interests was indirectly 

acknowledged in a recent Nigerian judicial directive that judges should promote 

the enforcement of obligations.348 Secondly, territoriality and State interests are 

integral parts of the theoretical bases for the recognition and enforcement of 

foreign judgments.349 Thirdly, Ulrich Huber’s De Conflictu Legum has had an 

immense impact on the development of private international law in relation to 

English and United States laws.350 
 

This chapter considers territorial sovereignty and State interests in the light of 

the original postulations by Ulrich Huber who was the most influential exponent 

of the Dutch school of thought. Huber had written in the seventeenth century 

when the Netherlands had just gained independence and there had been a great 

increase in international commercial activities.351 Such increase resonates with 

the current implications of globalisation.352 This chapter examines the influence 

of territorial sovereignty on private international law and the impact of the Dutch 

school of thought. 
 

A major argument is that a harmonious interpretation of Huber’s three maxims 

in his seminal treatise, De Conflictu Legum, cannot support an emphasis on 

territorial sovereignty in a way that impedes the free movement of judgments. 

Joseph Story, a leading authority on the conflict of laws in the United States, 

interpreted Huber’s treatise in a way that was to have an extensive impact on 

                                                           
346 Halaoui (n 18). The trend of appellate decisions clearly show that this statute has been 
applied in most cases. However, there was no appellate decision on subject matter jurisdiction 
which allowed the High Court to introduce more legal uncertainty and unpredictability. 
347 Porterfield (n 279). 
348 n 63. 
349 The next chapter will explain how territoriality and State interests relate to the theoretical 
bases. 
350 n 100. 
351 This will be discussed in ss 4.3.2 and 4.3.3 of this chapter. 
352 Text to notes 25-26. 
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how territorial sovereignty would be considered within and beyond the United 

States. The case law of the United States, including the leading cases of 

Pennoyer v Neff and International Shoe v Washington, is then examined with a 

focus on how it influenced jurisprudential developments and provided the 

impetus to facilitate international commerce.353 These two leading cases 

epitomise the jurisprudential transition from strict territoriality to a focus on 

substantial justice for litigants. 

 

4.2 Territorial Sovereignty: A Private International Law 
Perspective 

It is difficult to explain or apply the modern doctrine of sovereignty outside a 

territorial context. This is because the origins of sovereignty are inextricably 

connected with territoriality. One of the major developments that heralded the 

end of the medieval period was the quest for complete independence in an era 

of economic expansion. The rejection of feudal powers or papal interference 

formed a firm basis for the location of supreme powers in the newly independent 

territories. A clear implication of complete independence in such territories was 

law making without external interference.354 Fundamental legal concepts such 

as sovereignty and jurisdiction can only be properly understood in relation to 

territory. The study of territorial implications is essential in international law.355 

Territorial sovereignty is relevant not only in a strict public international law 

context but also in a private international context.356 The conduct of international 

litigation generally involves the movement of litigants and judgments across 

international borders. Territorial sovereignty is central to the recognition and 

enforcement of foreign judgments because such foreign judgments emanate 

                                                           
353 Pennoyer 95 U.S. 714 (1878); International Shoe (n 131) 714. 
354 MDA Freeman, Lloyd’s Introduction to Jurisprudence (9th edn, Thomson Reuters (Legal) 
Limited 2014) 245-248. The exercise of territorial sovereignty is, however, limited by 
international law rules. For example, a State may not exercise sovereign powers over foreign 
States performing legal actions on its territory. For a discussion of other limitations, see A 
Cassese, International Law (2nd edn, Oxford University Press 2005) 98. 
355 MN Shaw, International Law (7th edn, Cambridge University Press 2008) 352. 
356 AF Lowenfeld, ‘Harold Maier, Comity, and the Foreign Relations Restatement’ (2006) 39 
Vanderbilt Journal of Transnational Law 1415. Although the fact that public international law 
cases are sometimes used to buttress the lack of any sharp divide between public and private 
international law probably does not help much. See, for example, WT Worster, ‘Competition and 
Comity in the Fragmentation of International Law’ (2008) 34(1) Brooklyn Journal of International 
Law 121. 



61 
 

 
 

from the courts of foreign sovereigns.357 Certain key words are often used 

interchangeably and in a practical sense with respect to the field of private 

international law. Such terminology is equally applicable to the recognition and 

enforcement of foreign judgments. Territorial sovereignty is often used 

interchangeably with territoriality and sovereignty.358 This thesis also takes 

these nuances into account for practicality and convenience.359 
 

Inevitably, territorial sovereignty has a political dimension because independent 

States are governed through political processes which also influence such 

States’ external relations with other States. It is not practical to separate 

international law from international politics.360 The practical relationship between 

both terms is sometimes expressed in the application of territorial sovereignty. 

Territorial sovereignty is critically important to understanding the theories which 

underlie the recognition and enforcement of foreign judgments. This is because 

sovereign powers are essentially restricted to individual territories. An important 

implication of such restriction is that the recognition and enforcement of foreign 

judgments generally affect public and private actors.361  
 

Sovereignty can be used in different contexts including in an internal sense 

(‘aspects inside a country’) or in an external sense (‘aspects as between one 

country and another country’). Both the internal and external aspects of 

sovereignty are relevant to private international law, with reference to the 

recognition and enforcement of foreign judgments. In the external sense, the 

practical application is the political reality that the world is divided into different 

territories. The exercise of sovereign powers in each territory implies its capacity 

                                                           
357 Australian Law Reform Commission, Legal Risk in International Transactions (1996) ch 6, 
para 6.3 (Report 80). 
358 See generally, J Gordley, ‘Extra-Territorial Legal Problems in a World without Nations: What 
the Medieval Jurists Could Teach Us’ in G Handl, J Zekoll and P Zumbansen, Beyond 
Territoriality: Transitional Legal Authority in an Age of Globalization (Martinus Nijhoff Publishers 
2012) 35. 
359 This thesis, therefore, avoids the slightly more technical debates that may ordinarily arise in 
a strictly public international law sense such as whether the acquisition of a territory may be 
legitimised under the law to claim sovereign rights over it. See A Cassese, International Law in 
a Divided World (Oxford University Press 1986) 376-377. 
360 A Slaughter, ‘International Law in a World of Liberal States’ (1995) 6 European Journal of 
International Journal 503. See generally, M Byers (ed) The Role of International Law in 
International Politics: Essays in International Relations and International Law (Oxford University 
Press 2001). 
361 JR Paul, ‘The Transformation of International Comity’ (2008) 71 Law and Contemporary 
Problems 19. 



62 
 

 
 

to have an independent system of law and courts. This fact creates the problems 

of conflict of laws.362 Sovereignty used in this external sense guarantees a 

protection from external interference. This is the type of sovereignty applied 

when a State protects itself from external aggression. However, a different type 

of sovereignty is applied in the context of the recognition and enforcement of 

foreign judgments. The recognition and enforcement of a foreign judgment is ‘an 

assertion, not a compromise of internal sovereignty’ to the extent that the State 

freely decides to enforce foreign judgments in accordance with its own 

standards.363 The implications of sovereignty pose challenges to fairness 

especially for litigants in the recognition and enforcement of foreign judgments 

as sovereignty and fairness sometimes have divergent or competing interests.  

Sovereignty and fairness are terms often used in the context of personal 

jurisdiction, which is itself an integral part of the recognition and enforcement of 

foreign judgments.364 Sovereignty should be an important consideration in 

striking a balance between finality and fairness, with a view to facilitating the free 

movement of foreign judgments.365 State interests generally represent issues of 

public concern which are addressed by sovereign governments. The protection 

of State interests is typically an expression of sovereign State power.366 It is, 

therefore, inevitable to use sovereignty and State interests interchangeably 

sometimes. For example, States generally have a common interest in ensuring 

the facilitation of international business but the protection of individual State 

interests may create challenges in practice. In such a case, there is much to 

                                                           
362 EE Cheatham, ‘Conflict of Laws Theories’ (1945) 58(3) Harvard Law Review 361, 377. 
363 HL Ho, ‘Policies Underlying the Enforcement of Foreign Commercial Judgments’ (1997) 46(2) 
International and Comparative Law Quarterly 443, 450. 
364 L Brilmayer, ‘Rights, Fairness and Choice of Law’ (1989) 98(7) The Yale Law Journal 1277. 
365 In addition to sovereignty, other considerations in recognition and enforcement of foreign 
judgments usually include ‘interstate relations, and international relations’. These are also 
discussed in chapter 5, especially in the context of the theories underlying recognition of foreign 
judgments. See RL McFarland, ‘Federalism, Finality, and Foreign Judgments: Examining the 
ALI Judgments Projects Proposed Federal Foreign Judgments Statute’ (2011) 45 New England 
Law Review 63, 74. For a particularly illuminating and detailed discussion on sovereignty in 
international law from historical and modern perspectives, see Winston PN and AM Haddad, 
‘Sovereignty in Theory and Practice’ (2011-2012) 13 San Diego International Law Journal 429. 
366 In very few exceptional cases, there is a sovereign State power which does not preclude the 
other constituent states from exercising independence in certain issues such as the recognition 
and enforcement of foreign judgments. An example is the United States. For insights into the 
general interplay of state interests and federal policy in the United States, see MP Epstein, 
‘Comity Concerns Are No Joke: Recognition of Foreign Judgments Under Dormant Foreign 
Affairs Preemption’ (2014) 82(5) Fordham Law Review 2317, 2327 and 2355.  
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recommend in the view that the field of recognition and enforcement of foreign 

judgments mediates between these competing considerations.367 The search 

for a balance between such competing considerations is illustrated by how the 

rules of private international law evolved and the impact of territorial sovereignty 

on the evolution. Huber’s De Conflictu Legum typifies this impact.  
 

There is a need to understand how and why De Conflictu Legum became the 

point of analytical departure for leading authorities in private international law 

with respect to territoriality. The importance of De Conflictu Legum is properly 

understood in the context of the Dutch independence and the impetus given to 

international commercial transactions. There is a need first to contextualise the 

start of the evolution. 

 

4.3 Evolution of the Rules on Private International Law 
4.3.1 The Early Influence of Territorial Sovereignty   

Ancient legal orders date back to the Greek, Semitic, Assyrian and Egyptian 

eras. However, the Roman legal system influenced the English common law 

following the Roman occupation of the British Isles. Although the common law 

also greatly impacted important jurisdictions such as the United States, the 

Roman legal system had a wider historical significance than the English 

common law.368 Despite the immense significance of Roman law, the rules of 

private international law did not develop within the Roman legal order because 

that legal order was premised on the concept of a universal empire and the 

resulting homogeneity obviated the need for the rules of private international 

law.369 In other words, the centrality and unification of sovereignty (rather than 

different territorial sovereigns) meant that conflicts invariably required for rules 

of private international law to thrive, were absent. Roman law hardly contained 

                                                           
367Michaels 'Recognition and Enforcement of Foreign Judgments’ (n 269) para 1. For further 
insights into the practical relationship between State interests, governmental organs and private 
international law, see generally, KH Nadelmann, ‘Ignored State Interests: The Federal 
Government and International Efforts to Unify Rules of Private Law’ (1954) University of 
Pennsylvania Law Review 323. 
368 ED Re, ‘The Roman Contribution to the Common Law’ Fordham Law Review (1961) 29(3) 
447. 
369 A Mills, ‘The Private History of International Law’ (2006) 55 International and Comparative 
Law Quarterly 1. 
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any provisions on private international law even though the fundamental rules 

regarding the resolution of conflicts may be found in the Roman law itself.370 The 

vast dominion of the Roman Empire as one of the reasons for the absence of 

private international law rules has not met with a clear consensus.371 However, 

there seems to be a much broader consensus concerning the connection 

between the decline of the Roman Empire and the growth of rules on private 

international law. This is because many independent sovereignties marked the 

divided Christian world: there was no common head or a uniform polity.372 The 

division of the political world at the time was based on the significance of 

territorial sovereignty.373 
 

In the seventeenth century, there was a gradual gravitation towards territoriality 

as evident in the new international legal order which started to emphasise the 

importance of regional autonomy and territorial sovereignty. Diminished papal 

powers and the decline of the Holy Roman Empire were significant features of 

this new international legal order. The medieval revival of Roman law and the 

Holy Roman Empire supported and promoted the recognition of foreign 

judgments. This was because a judgment from abroad could not geographically 

or substantively be considered as emanating from a ‘foreign’ legal system. On 

the contrary, the then emergent concept of territorial sovereignty had the effect 

of regarding judgments as governmental acts with peremptory effect, but this 

effect was restricted to the sovereign’s territory.374 The new regions, being 

independent, had their individual territories beyond the dominion of external 

sovereigns and promoted their newly established territorial sovereignties. 

                                                           
370 De Conflictu Legum (n 100) 402 para 1.  
371 Story described this account as ‘a very inadequate account of the matter’ on the basis that 
previous Roman jurisprudence must have considered such cases at earlier periods and as such, 
any applicable rules were likely to be incorporated into the Justinian civil codes. Story 
substantiates this critique by referring to the fact that the Jews were permitted to follow their own 
laws despite their submission to Roman dominion. See J Story, American Law: The Formative 
Years: Commentaries on the Conflict of Laws (Hiliard, Gray, and Company 1834) 3. It may, 
however, be considered that clear evidence with respect to how disputes were determined would 
be critical to deciding this matter. For example, such disputes may have been determined 
entirely based on Jewish laws and tradition, in which case the concept of conflict of laws as we 
know it today may be difficult to appreciate.  
372 Story ibid 4. 
373 Ho (n 363) 447. 
374 Juenger, ‘The Recognition of Money Judgments in Civil and Commercial Matters’ (n 4) 42. 
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Conflicts were thus inevitable as interstate activities increased and various laws 

became applicable.375  
 

The Middle Ages reflected an epochal change in the application of law itself. 

During the medieval era, foreign judgments in personam were given effect 

everywhere in accordance with the Roman maxim res judicata pro veritate 

accipitur.376 It was theoretically possible for sovereigns to cling to absolute 

territoriality and refuse to recognise any other laws but their own. However, such 

categorical refusal has become impracticable with the emergence of the new 

international legal order with all its marked differences from much earlier 

ages.377 In any case, the emergence of territorial sovereignty and its resultant 

limitation of judgments to the territories in which such judgments were rendered, 

meant that the recognition of foreign judgments between sovereign States had 

to be based on new principles. Dutch jurists are relevant or dominant in this 

context.378 An appropriate historical background is predicated on Dutch 

independence when there was a rise in territorial sovereignty and their important 

theoretical school of thought. 

 

4.3.2 The Dutch Background to Territorial Sovereignty 

The Dutch school of thought was well represented but the Dutch were not alone 

in the development of private international law. Very important jurists who 

contributed to the literature of private international law were represented by 

Italian, French, Belgian, Dutch and German nationalities.379 Although Italian 

jurists were already considering questions on the conflict of laws as long ago as 

the twelfth century, the Dutch writers considered such questions in a significantly 

different socio-political and economic setting more relevant to the contemporary 

era than some earlier writers. There is, therefore, merit in the assertion that in 

                                                           
375 Mills, The Confluence of Public and Private International Law (n 215) 35. 
376 KH Nadelmann, ‘Non-Recognition of American Money Judgments Abroad and What to do 
About It’ (1957) 42 Iowa Law Review 236, 238. 
377 J Fawcett and JM Carruthers (eds), Cheshire, North & Fawcett on Private International Law 
(14th edn, Oxford University Press 2008) 4. 
378 Michaels ‘Recognition and Enforcement of Foreign Judgments’ (n 210) 2. 
379 Such jurists have been aptly described as the greatest jurists of their time and they include: 
Bartolus, Dumoulin, d’Argentré, Rodenburg, Paul and John Voet, Huber, Froland, Boullenois, 
Bouhier, Cocceji and Hert. See EG Lorenzen, ‘Story’s Commentaries on the Conflict of Laws — 
One Hundred Years After’ (1934) 48 Harvard Law Review 15.  
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Italy such settings had been municipal; in France, interprovincial; and in Holland, 

they were regarded for the first time as international.380 
 

To resolve conflict of laws issues which multiplied with the increase of 

commercial activities between city-states, Medieval Italian jurists developed the 

statutist doctrine, with a view to determining what the governing law might be 

based on in the light of statutory interpretation.381 Of the three theorists who 

represented the Dutch school of thought, Huber was the most influential. Two 

other very important members of the Dutch school of thought, Paul Voet and 

John Voet, accepted the statutist approach they also suggested that some 

voluntariness was essential in the application of foreign laws by a State. Huber, 

on the other hand, was more audacious in differing from the statutists and 

argued, influenced by Grotius,382 that the law of nations was ‘capable of 

detached logical analysis, separate from matters internal to each state’.383 This 

approach would later influence Huber in writing his seminal treatise: De Conflictu 

Legum. 
 

Huber’s towering influence among other conflict of laws scholars, including 

those of the Dutch school, may be attributed to how he simplified what would 

probably otherwise have been a complex treatise.384 This simplification must 

have increased the accessibility of Huber’s treatise and promoted its 

popularity.385 The doctrine of the Dutch school had thus been expressed in the 

‘clearest and most unmistakable language’.386 Following his significant 

                                                           
380 ibid 17. 
381 Paul, ‘The Transformation of International Comity’ (n 361) 21. 
382 Grotius’ theory of international law was premised on the concept of territorial sovereignty. 
Khan argues that being ‘the founder of international law…All theories of international law must 
in the last analysis address the Grotian theory’. See A Khan, ‘The Extinction of Nation-States’ 
(1992) 7(2) American University International Law Review 197. It is however, perhaps, worth 
reflecting on how emphasis should have been placed on Huber’s exposition of sovereignty since 
‘its relevance derives from one of the basic principles of medieval just-war theory: that of 
auctoritas’. It has also been observed that in using the expression ‘law of nations’, Grotius did 
not clearly say whether he was referring to ‘the ius gentium proper, or the volitional law of nations 
or both’. This contrast indicates that the earliest application of sovereignty was used in the sense 
of independence from external aggression and external political influence. For both views, see 
SC Neff (ed), Hugo Grotius On the Law of War and Peace (Student edn, Cambridge University 
Press 2012) xxxviii and xxxiii respectively. 
383 Mills, The Confluence of Public and Private International Law (n 215) 46.  
384 Into 3 basic maxims that will be discussed in section 4.3.3. 
385 WR Leslie, ‘The Influence of Joseph Story’s Theory of the Conflict of Laws on Constitutional 
Nationalism’ (1948) 35(2) The Mississippi Valley Historical Review 203, 209. 
386 Lorenzen, Huber’s De Conflictu Legum (n 100) 378. 
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departure from the statutist approach, Huber transposed and contextualised 

territorial sovereignty in private international law. Huber’s De Conflictu Legum is 

said to have had a more extensive influence on the development of private 

international law in England and the United States than any work, even though 

continental jurists apparently do not think as highly of Huber.387 
 

Huber further developed the territorial principle espoused by d’Argentré to the 

effect that all laws were characterised by territoriality and would be applicable to 

residents in such territories.388 There was a clear emphasis on the impossibility 

for foreign judgments to have any extraterritorial effect de facto.389 It is in this 

context that de Vattel’s view differs significantly. De Vattel started with the 

postulation that sovereigns exercise jurisdiction in their territories in order to 

dispense justice within such territories. In explaining why other sovereigns 

should respect this right, de Vattel argued that reviewing a judgment typically 

characterised by conclusiveness, regularity and justice, would be ‘an attack on 

the jurisdiction of him who passed it’.390 All these (sometimes competing views) 

reflect the search for justice and, invariably, the question of fairness. The means 

of attaining such fairness however seemed to be obscured by the potency of 

territorial sovereignty considerations at the time. The emphasis on the restrictive 

import of territorial sovereignty with respect to international transactions 

inevitably had some impact on litigants. In providing foundations for 

cosmopolitan fairness, it was necessary to ensure territorial sovereignty did not 

undermine the international transactions of litigants. Such considerations 

inspired Huber to postulate his maxims which have had some of the greatest 

impacts in the evolution of private international law. However, the maxims have 

                                                           
387 In fact, the De Conflictu Legum covers ‘only five quarto pages’. Lorenzen, Huber’s De 
Conflictu Legum (n 100) 375. On the influence of De Conflictu Legum, see L Davies, ‘The 
Influence of Huber’s De Conflictu Legum on English Private International Law’ (1937) 18 British 
Year Book of International Law 49 and HG Maier, ‘The Utilitarian Role of a Restatement of 
Conflict of Laws in a Common Law System: How Much Judicial Deference is Due to the 
Restaters or “Who are these guys, anyway?” ’ (2000) 75(2) Indiana Law Journal 541, 545. 
388 See Lorenzen, Huber’s De Conflictu Legum (n 100) 377. See also EG Lorenzen, ‘The French 
Rules of the Conflict of Laws’ (1927) 36(6) Yale Law Journal 731. 
389 Apart from Huber who eminently articulated the Dutch school of thought on this issue, the 
French insight of d’Argentré found support in the scholarly works of jurists such as Froland and 
Boullenois. See J Castel, ‘Recognition and Enforcement of Foreign Judgments in Personam and 
in Rem in the Common Law Provinces of Canada’ (1971) 17(1) McGill Law Journal 11, 15 
390 E de Vattel, Law of Nations or the Principles of Natural Law (1758) , Book 2, Chapter 7 ss 84 
and 85. The full text is available online <http://lonang.com/library/reference/vattel-law-of-
nations/vatt-207/> accessed 12 March 2018. 

http://lonang.com/library/reference/vattel-law-of-nations/vatt-207/
http://lonang.com/library/reference/vattel-law-of-nations/vatt-207/
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also been sometimes interpreted in a restrictive manner and with the effect of 

impeding the free movement of foreign judgments. The question is whether this 

approach can be justified. 

 

4.3.3 A Contextualisation of Huber’s Maxims 

Since Huber’s seminal treatise is of critical importance to this chapter, his three 

maxims which summarise the raison d’être of his De Conflictu Legum are stated: 

1. The laws of each state have force within the limits of that government and 

bind all subjects to it, but not beyond. 

2. All persons within the limits of a government, whether they live there 

permanently or temporarily, are deemed to be subjects thereof. 

3. Sovereigns will so act by way of comity that rights acquired within the 

limits of a government retain their force everywhere so far as they do not 

cause prejudice to the power or the rights of such government or of its 

subjects.391  

In his first and second maxims, Huber clearly founded the conflict of laws on 

territorial sovereignty and the absolute power of the sovereign on those 

permanently or temporarily within the sovereign’s territory. However, his third 

maxim clearly shows that the emphasis on sovereignty can be minimised based 

on comity to permit the courts of one sovereign State to recognise and enforce 

the laws of another foreign State, and thereby facilitate international 

commerce.392 
 

Huber explained that transactions and acts which were invalid in the foreign 

countries should be invalid everywhere since such transactions and acts were 

invalid at the outset while those which were valid in the foreign country ought to 

be valid everywhere. The examples concerning wills and acts inter vivos 

(including contracts) with which Huber then illustrated his postulation arguably 

show that his emphasis was to prevent a validation of transactions and acts 

                                                           
391 Lorenzen, Huber’s De Conflictu Legum (n 100) 403 para 2. 
392 Several authors seem to be influenced by the first two maxims even though the third is no 
less important or perhaps even arguably the most important as it is an exception to general 
rules. In some cases, admittedly, the focus on the first two maxims depends on the critique 
perspective. For an example of a focus on the first two maxims, see generally, EG Lorenzen, 
‘Territoriality, Public Policy and the Conflict of Laws’ (1924) 33 Yale Law Journal 736. 
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which were invalid at the outset in the foreign countries where such transactions 

and acts were carried out. If goods were delivered in a place where they were 

prohibited, it would not be possible to effect any recovery because ‘it would be 

repugnant to the law and interests of the state prohibiting the sale of such goods, 

according to the restriction contained in the third maxim’.393 Huber also 

illustrated the application of the third maxim with a hypothetical example where 

enforcement of a foreign judgment is sought in a foreign court to which the 

defendant submitted himself. However, the defendant was not found in the 

territory to whose courts he submitted. He observed that such a defendant would 

neither be held in contempt, nor would such acts have any effect without 

detriment to the forum sovereign’s ‘jurisdiction or prejudice to… [its] citizens’.394 
 

The examples with which Huber illustrated the third maxim, the exception to the 

first and second expressions of strict territorial sovereignty, indicate that he did 

not conceive of the third maxim as a sweeping phrase for anything that the forum 

State might decide to do. Huber did not define or explain comity but the 

examples which he gave especially concerning contracts and foreign judgments 

suggest that the potential for a narrow interpretation is much higher than a broad 

and perhaps purely arbitrary application. Therefore, it would arguably stand to 

reason that although Huber himself noted how an application of the third maxim 

would depend not exclusively on ‘civil law’ but on ‘convenience and the tacit 

consent of nations’, such concessions ought to be construed in the narrow sense 

which the examples he used already indicate. It is arguable whether the 

emphasis on an apparently high degree of political content is justifiable if this 

perspective of narrow construction based on examples and genus are 

considered closely. 
 

It would be difficult to contest the fact that the ‘convenience and the tacit consent 

of nations’ does have some political connotation or at least involve some scope 

for political manoeuvre. The expression may be open to the possible 

interpretation of involving the entire machinery of government including the 

intrigues that usually characterise the executive organ of government. As the 

                                                           
393 Lorenzen, Huber’s De Conflictu Legum (n 100) 406 para 5; 405 para 4 contains the illustration 
concerning wills. 
394 ibid para 6. 
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contents of Huber’s treatise demonstrate, however, the examples and 

illustrations seem to indicate a clearer focus on judicial functions rather than 

executive or even legislative functions. Whether comity itself is compatible with 

judicial functions is another issue altogether but this would be a matter for 

discussion later.395 There are equally rather persuasive views against this 

position.396 
 

An emphasis on territorial sovereignty can be easily reflected in how Huber’s 

third maxim, which is inextricably interlocked with comity, is interpreted. In 

explaining its fragility as a legal doctrine and its lack of reliability, comity has 

been described as ‘designed merely to promote friendly relations between 

sovereigns and not to protect litigants’ rights and interests’.397 It is difficult to 

accept, without any qualification, that Huber’s third maxim was essentially 

postulated to promote friendly relations between sovereigns rather than help to 

ensure the protection of litigants’ rights and interests. This is especially so in the 

light of a harmonious interpretation of Huber’s treatise.  
 

The influence of territorial sovereignty, in both its pure and qualified forms, 

continued to exist even after Huber’s time and up until more recent and 

contemporary times. Territorial sovereignty was applied to modern States in 

varying degrees and with comparative success. 

 

                                                           
395 This will be discussed in detail in chapter 5. For now, however, it is sufficient to note that the 
alleged incompatibility between comity and judicial functions is one of the criticisms of comity as 
a doctrine. For example, ‘comity of nations’ has been described as ‘a phrase which is grating to 
the ear, when it proceeds from a court of justice’. Livermore suggested that comity of nations 
should be exercised by the sovereign and that the judges should be occupied with the 
administration of justice according to the law. S Livermore, Dissertations on the Questions which 
arise from the Contrariety of the Positive Laws of Different States and Nations (Benjamin Levy 
1828) 26- 27. For a discussion on the requirement of international comity in the light of balancing 
public and private interests as well as between domestic and foreign sovereigns, see generally 
JR Paul, ‘The Transformation of International Comity’ (n 361) 19. 
396 Castel was of the view that such comity would rest within the remit of ‘judicial comity’ since 
‘the judge and not the government’ was responsible for the exercise of discretion. See Castel 
‘Recognition and Enforcement of Foreign Judgments in Personam and in Rem in the Common 
Law Provinces of Canada’ (n 389) 15. However, this view raises yet another issue: whether and 
to what extent the judiciary may be separated from the government. Briggs argued that 
adjudication was a sovereign act and an exercise of sovereign power. See A Briggs, 
‘Recognition of Foreign Judgments: A Matter of Obligation’ (2013) 1 Law Quarterly Review 87, 
96. 
397 JP George and FC Pederson, ‘Conflict of Law’ (1987-1988) 41 Southwestern Law Journal 
623.  
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4.4 Implications of Territorial Sovereignty in Modern Private 
International Law 
4.4.1 The Extensive Influence of Story on the United States: 

Pennoyer v Neff 

It is appropriate to state that American private international law begins with 

Story.398 In fact, when Story’s Commentaries was published in 1834, it was ‘the 

most remarkable and outstanding work on the conflict of laws which had 

appeared since the thirteenth century in any country and in any language’.399 It 

is however, perhaps, a matter for debate whether the Commentaries offered any 

practical guide.400 It is not surprising that there was no unanimous support for 

Story among the most influential scholars in American legal history.401 
 

Pennoyer v Neff is a leading case in American legal history as it is particularly 

important with respect to the rules on service and personal jurisdiction.402 The 

issue for determination in Pennoyer was whether a State court could exercise 

personal jurisdiction over a non-resident who had not been personally served 

within the State and whose property was not attached before litigation was 

commenced. Pennoyer demonstrated that a judgment would be invalid if it was 

based on a process where the defendant was not personally served within the 

State, did not appear before the State court and whose property was not 

attached. 
 

There is much to say about the due process requirements in Pennoyer but it is 

the question of sovereignty that was of central influence in the case. Justice 

Field considered some purposes of the common law in his judgment, one of 

                                                           
398 AA Ehrenzweig, ‘American Conflicts Law in its Historical Perspective: Should the 
Restatement be “Continued”?’ (1954) 103 (2) University of Pennsylvania Law Review 135. 
399 Lorenzen, ‘Story’s Commentaries on the Conflict of Laws— One Hundred Years After’ (n 
379) 29. 
400 The Commentaries has been described as ‘no more than a broad outline of aspirational 
principles, albeit well-written’. As such, more guidance was needed and this was reflected in the 
gradual development of the case law by the end of the 19th century. See SC Symeonides, 
American Private International Law (Kluwer Law International 2008) 64. 
401 Joseph Beale who established a system of conflicts law and established the first conflicts 
course, rather chose to found conflicts law on the two overarching principles of territoriality and 
vested rights. Symeonides ibid 65. See generally, J Beale, ‘Jurisdiction of a Sovereign State’ 
(1922-1923) 36 Harvard Law Review 243. 
402 95 U.S. 714 (1878). However, it is necessary to discuss International Shoe alongside 
Pennoyer. This is because International Shoe, in overturning Pennoyer (with its territorial 
approach), accorded priority to ‘fair play and substantive justice’. 
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which was that every State possesses exclusive jurisdiction and sovereignty 

over persons and property within its territory. The other principle of public law is 

based on the former, namely: no State can exercise direct jurisdiction and 

authority over persons or property outside its territory. In stating these principles 

and reiterating that any exercise of jurisdictional power beyond territorial 

boundaries would be invalid, the Court clearly relied on Story.403 
 

American courts had no obligation to recognise and enforce foreign judgments 

where such notions of sovereignty were not considered. Even the dissenting 

opinion of Justice Hunt essentially concerned the extent of control that a 

sovereign State could exercise over the property of non-residents and was 

premised on the general principles of territorial sovereignty. Clearly, the critical 

importance and effect of State power formed a distinctive influence throughout 

the judgment, especially the implication that States lacked jurisdiction over non-

residents who could not be found and served within the borders of the State 

even if they had caused harm to citizens.404    
 

There was a gradual departure from the strict power jurisdiction effects in 

Pennoyer. Although International Shoe v Washington is the leading case that 

illustrates this departure,405 the refinement in application was no doubt subtle in 

some decades after Pennoyer but such refinement was discernible.406  An 

example of this gradual departure is seen in Milliken v Meyer.407 Meyer was 

personally served with process in Colorado pursuant to Wyoming statutes but 

he did not make an appearance in the Wyoming cause. In this case, Meyer was 

domiciled in Wyoming and the United States Supreme Court decided that this 

was a sufficient basis for extraterritorial service. There were, however, other 

considerations which the Court was concerned about, namely: actual notice and 

substantial compliance with Wyoming statutory law. Although Pennoyer was 

                                                           
403 The Court quoted s 539 of Story’s Commentaries. In fact, the Court did not quote the 
Commentaries only. It also quoted Story’s application of territorial sovereignty in an earlier case 
of Picquet v Swan 19 Fed. Cas. 609. No. 1, 134 (C.C.D. Mass. 1828).  
404 A Wasermann, Procedural Due Process: A Reference Guide to the United States Constitution 
(Praeger Publishers 2004) 212. 
405 International Shoe v Washington (n 131) 326. 
406 Perdue, for example, indicated that International Shoe marked the departure from Pennoyer. 
See WC Perdue, ‘What’s Sovereignty Got to Do with It?: Due Process, Personal Jurisdiction and 
the Supreme Court’ (2012) 63 South Carolina Law Review 734. 
407 311 U.S. 457 (1840). 
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mentioned, the Court was more concerned about whether ‘the traditional notions 

of fair play and substantial justice implicit in due process’ were satisfied.408  
 

Unlike Pennoyer’s sovereignty theory that seemed to restrict approach to justice 

in an extraterritorial manner, Milliken v Meyer signified the need to pursue justice 

from a perspective of fairness. Pennoyer had focused on State interests, both 

those of the forum State and the foreign State with a general overarching 

influence of international law regarding the nature of States. Indeed, it would be 

appropriate to describe Pennoyer’s analysis as sovereignty-based.409 The case 

law development since Pennoyer shows that fairness is inextricably connected 

with territorial sovereignty. It is not surprising that scholars for or against 

personal jurisdiction anchored on fairness grounds and/or state sovereignty 

arguments.410 It is necessary to consider what would become of litigants’ 

interests where there is a focus on territorial sovereignty especially in a manner 

that restricts the free movement of foreign judgments.  
 

Pennoyer is of critical importance to the historical development of territorial 

sovereignty partly because it elevated territorial sovereignty to the status of a 

constitutional doctrine.411 In other words, Pennoyer brought into sharp focus and 

full perspective, territorial sovereignty and fairness through two paths. First, the 

path of the full faith and credit clause of the Constitution. Secondly, the path of 

the due process clause.412 These two paths illustrate the practical importance of 

cosmopolitan fairness with respect to balancing the interests of litigants and the 

State. The full faith and credit clause of the United States Constitution essentially 

promotes the enforcement of obligations. Under this clause, judgment debtors 

cannot escape obligations merely because judgments emanate from another 

                                                           
408 ibid 463. 
409 Although there were several references to ‘sovereign’ and ‘federalism’, these words seem to 
have little analytic significance in the context of the case. See Perdue (n 406) 734. Perdue had 
noted, only 3 pages later, that the real innovation of Pennoyer was not the focus on sovereignty, 
but rather the introduction of the Due Process Clause of the Fourteenth Amendment as a basis 
to refuse to enforce a judgment. See Perdue (n 406) 731. However, it is equally self-evident that 
the influence of sovereignty in Pennoyer was dominant. 
410 SN Subrin and MYK Woo, Litigating in America: Civil Procedure in Context (Aspen Publishers 
2006) 77. 
411 G Rutherglen, ‘International Shoe and the Legacy of Legal Realism’ (2001) The Supreme 
Court Review 348. 
412 SN Subrin and MYK Woo (n 410) 75. 
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state in the United States.413 The enforcement of obligations should not 

undermine State interests including the constitutional requirements of due 

process.414 In trying to attain a balance between the interests of litigants and the 

State, leading United States cases reflected the importance of considering 

commercial implications beyond borders.415 

 

4.4.1.1 After Pennoyer v Neff 

Between Pennoyer and International Shoe, several developments occurred in 

quick succession. The intervening decades witnessed a steady growth in 

business and increase in commercial activities across borders. It was only a 

matter of time for the strict territorial approach employed in Pennoyer to be put 

under immense strain. The activities of companies across geographical 

boundaries exposed the inadequacies of the power jurisdiction approach and 

physical presence emphasis in Pennoyer.  In International Shoe, the issue for 

determination was essentially whether the appellant company’s activities in 

Washington had made the company amenable to proceedings in Washington in 

the light of the limitations of the due process clause of the Fourteenth 

Amendment.416 
 

The fiction of corporate personality which was apparently not factored in by 

Pennoyer became a major issue in International Shoe. Justice Stone in 

International Shoe, however, observed that the historical power jurisdiction 

based on physical presence and de facto power of the courts had assumed a 

less prominent role. Rather than emphasise and insist on territorial sovereignty, 

the Court preferred to consider fairness, more commonly expressed as 

‘traditional notions of fair play and substantive justice’.417  

                                                           
413 Art 4 s 1 of the US Constitution. 
414 14th amendment of the US Constitution. 
415 For the tendency to use ‘cosmopolitan’ in the same context as an increase in commercial 
economic activities, see JR Paul, ‘The New Movements in International Economic Law’ (1995) 
10(2) American University Journal of International Law and Policy 607, 615. 
416 n 131. 
417 Pennoyer (n 353) 316. This was the ‘minimum contacts test’. In chapter 2, there was a 
detailed discussion of what would be most appropriate to considerations of fairness.  
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Whilst Pennoyer adopted a State-centred approach, International Shoe adopted 

a defendant-centred approach.418 To put the latter in perspective, International 

Shoe asked the question: Is the claim appropriate from the parties’ 

perspective?419 This question thus summarised the issues that informed the 

consideration of a paradigm shift in a world developing so quickly with 

substantial increase in international business.  
 

The search for fairness in light of territorial sovereignty continued to influence 

scholarly enquiries. More than half a century after International Shoe, it was 

observed that there was a need to move beyond traditional notions of fair play 

and substantial justice, and to articulate more definitive legal rules for personal 

jurisdiction.420  Thus, in spite of the paradigm shift to a more litigant-centred 

approach, the search for fairness remained on course.421 
 

The fact that Pennoyer was modified by International Shoe through a paradigm 

shift from a strict territorial sovereignty-centred approach to a litigants-centred 

approach is itself an emphatic critique of Pennoyer.422 In the same way, to 

critique Pennoyer is tantamount to a critique of Story's Commentaries, especially 

from the perspective of territoriality. However, few critiques have established a 

clear line of appraisal from Pennoyer to Story. If Story had immense influence 

on the conceptualisation and application of territorial sovereignty in the modern 

context of modern private international law, it is necessary to consider the 

reception of Story’s approach to De Conflictu Legum. 

 

                                                           
418 Perdue (n 402) 738, 739 and 743. 
419 Von Mehren, ‘Theory and Practice of Adjudicatory Authority in Private International Law’ (n 
232)137. 
420 Rutherglen (n 411) 374. The minimum contacts test in International Shoe posed its own 
challenges as ‘some states soon contrived to turn it into a jurisdictional rule by adopting long-
arm statutes that stated simply that courts could assume jurisdiction in any case not inconsistent 
with the US Constitution’. See Hartley (n 6) 155.  
421 Hanson v Denckla 357 U.S.235 (1958); Shaffer v Heitner 433 U.S. 186, 235 (1977). Justice 
Marshall: ‘the relationship among the defendant, the forum, and the litigation, rather than the 
mutually exclusive sovereignty on which the rules of Pennoyer rest, became the central concern 
of the inquiry into personal jurisdiction’; World-Wide Volkswagen Corp. v Woodson 444 U.S. 288 
(1980); Insurance Corp. of Ireland v Compagnie des Bauxites de Guinée 456 U.S. 694 (1982); 
Asahi Metal Industry Co v Superior Court of California 480 U.S. 102 (1987). 
422 The importance of such a paradigm shift – and how it can be replicated in South Africa and 
Nigeria – will be discussed in detail with respect to theoretical bases in the next chapter. 
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4.4.1.2 Story’s Approach to De Conflictu Legum 

Story modified Huber’s precise words by the introduction of certain key words, 

perhaps with a view to emphasising territorial sovereignty. For example, with 

respect to the first maxim, Story stated that ‘every nation possesses an 

exclusive sovereignty and jurisdiction within its own territory’ while Huber had 

simply postulated that ‘the laws of each state have force within the limits of that 

government and bind all subjects to it, but not beyond’. Again, with respect to 

the second maxim, Story stated that ‘no nation can, by its laws, directly affect, 
or bind property out of its own territory, or persons not resident therein, 

whether they are natural born subjects, or others’. However, Huber had simply 

postulated that ‘all persons within the limits of a government, whether they live 

there permanently or temporarily, are deemed to be subjects thereof’. Clearly, 

the words that Story added were his own innovation which, seemingly simple as 

they are, are very extensive in their effects. One implication of these 

modifications is that Story converted an otherwise general and moderate 

assertion concerning territorial sovereignty into a rule that limits jurisdiction and 

in an exclusive sense.423 
 

Story’s principles can be criticised on several grounds. It is helpful to observe 

the focus on territorial sovereignty in the context of fairness for litigants and the 

implications of his principles where multistate elements are involved. These 

implications are particularly instructive, considering that the case which was to 

mark a change in thinking from territory-centred approach to defendant-centred 

approach would be a case concerning business by a company with multistate 

elements. Story’s reformulation, with its emphasis on exclusivity, circumscribes 

relevance to complex trans-border cases. Indeed, international commercial 

transactions may have elements which span across several States. The 

                                                           
423 GC Hazard, ‘General Theory of State Court Jurisdiction’ (1965) Supreme Court Review 241, 
260. The other modifications also imply the expansion of persons within the territory to include 
property within the jurisdiction. It suffices here to highlight some of the modifications that illustrate 
how Story promoted the restrictive and rigid application of territorial sovereignty. To compare 
and contextualise other modifications as well as their implications, see Huber’s maxims 
Lorenzen, ‘Huber’s De Conflictu Legum’ (n 100) 403 para 2. See also Story’s own text which 
contains the modifications: Story (n 286), ss 18-23. 
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exclusivity which Story impliedly introduced to jurisdiction in such cases clearly 

cannot support the free movement of foreign judgments.424 

The critique of Pennoyer and Story bring into full perspective, the strong and 

viable basis of Huber’s assertions with clear foresight and the potential for 

suitable adaptation even centuries after his De Conflictu Legum. The basic 

elements that formed the context of Huber’s seminal treatise are generally 

replicated today, perhaps only different in scope and sophistication. Citizens of 

sovereign territories had to transact business across borders in an era of 

economic expansion. Huber made his postulations at a time when the Dutch 

provinces had attained independence and there was a marked increase in 

activities with foreign nations. Today, there are still assertions of territorial 

sovereignty and State interests due to complex external political dynamics and 

the sustained growth of international business and resultant disputes. 
 

Arguably, there was neither compelling precedent nor any practical necessity for 

the Court’s adoption of a strict territorial approach in Pennoyer. It is even 

doubtful whether Story’s reformulation of territorial sovereignty represented the 

law at the time of the decision.425 The reformulations of Story were also part of 

the statements which Pennoyer seemed to have made rather tersely and without 

much historical context or legal justification.426 Interestingly, it was stated that 

‘fair play’ posed its challenges in terms of potential for rigidity due to the 

emphasis on location and causes of action. The influence of Story in England 

was much less than it was in the United States. However, the English position 

helps to put into perspective the historical and structural basis for the theory that 

was to underlie its recognition of foreign judgments.  

 

 

 

                                                           
424 Hazard ibid 265. 
425 The cases cited indicate that it must have ceased to be the law: Milliken v Meyer (n 407) 457; 
Hess v Pawloski 274 U.S. 352 (1927); Henry L Doherty & Co v Goodman 294 U.S. 623 (1935). 
Commenting on McGee v International Life Insurance Co. 355 U.S. 220 (1957), a Supreme 
Court case, Ehrenzweig noted how International Shoe had primarily influenced to seek fairness 
rather than feel confined to a territorial approach. See AA Erhrenzweig, ‘Pennoyer is Dead— 
Long Live Pennoyer’ (1958) 30 Rocky Mountain Law Review 285, 286. 
426 ibid 286. 



78 
 

 
 

4.4.2 The Limited Influence of Story in the United Kingdom 

Although the influence of Story extended to England, it would be misleading to 

suggest that his influence was like that of Story in the United States. In fact, 

Huber had already been cited in English law reports more than three quarters of 

a decade before Story’s Commentaries were published.427 In Holman v 

Johnson, the Court of King’s Bench specifically considered Huber’s De Conflictu 

Legum concerning contracts made according to the law of the foreign company 

where the contracts were entered into.  Huber’s third maxim must have been 

considered in this case.428 This is because, although the Court’s quotation of De 

Conflictu Legum was in Latin, a comparison of the text with the translation shows 

that the quote was taken from paragraph 5 which clearly refers to the third 

maxim. The paragraph discussed repugnance to laws and State interests where 

the sale of goods had been prohibited, ‘according to the restriction contained in 

the third maxim’.429 
 

Holman v Johnson arguably signified the intention of the Court to focus on the 

enforcement of obligations across borders, subject only to concerns of public 

policy. The example given in paragraph 5 of Huber’s De Conflictu Legum was to 

illustrate Huber’s postulation that contracts made in consonance with the laws 

of the foreign country should be enforceable beyond the territorial boundaries of 

that foreign country. On the facts of this case, the Court decided that the 

transborder transaction between Dunkirk and England did not amount to any 

breach of English laws. 
 

                                                           
427 See Robinson v Bland [1760] 97 ER 717, 718. This case concerned a gaming debt in France 
but not recoverable in England. Huber’s Praelectiones, lib. 1, tit. 3, para 34 was quoted with 
respect to the governing law in transactions. 
428 Nadelman noted that Huber’s third maxim which had not been referred to in Camp v 
Lockwood, had neither been quoted in Robinson v Bland [1760] 2 Burr 1077 nor Holman v 
Johnson 98 Eng. Rep. 1120. KH Nadelmann, Conflict of Laws: International and Interstate: 
Selected Essays (Martinus Nijhoff 1972) 4. Calamita did not consider whether Huber’s third 
maxim was quoted but its consideration can be implied since Calamita noted that these two 
cases were leading cases through which comity was introduced into the English common law, 
with a view to resolving conflict of law issues. See NJ Calamita ‘Rethinking Comity: Towards a 
Coherent Treatment of International Parallel Proceedings’ (2006) 27 Journal of International Law 
619. 
429 The translation and the original Latin text were placed side by side. See Lorenzen’s De 
Conflictu Legum (n 100) 406 para 5. 
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Unlike the United States where Story’s Commentaries took firm root and had 

extensive influence on the development of case law concerning conflict of laws, 

the English common law seemed to reflect a more reserved position and 

cautious approach. The implication of this caution was that the analytical bias of 

Story in favour of restricting the enforcement of obligations across borders, 

based on a strict application of territorial sovereignty, was not likely to become 

a strong influence under the English common law.  
 

A couple of decades before Huber’s De Conflictu Legum was introduced into the 

English common law, English courts were already facing the challenges of 

successfully applying its traditional notions of territoriality to disputes which 

concerned conflict of laws. This invariably meant an application of jurisdictional 

rules to more complex, international cases which required an extension of such 

traditional territorial approach to extension of jurisdiction. There was thus a shift 

from an absolute exclusion of foreign law to a recognition of obligations acquired 

abroad further to asserting jurisdiction over those foreign acts and based on the 

lex loci actus.430 Attempts to balance interests of litigants and the State endured, 

with a view to promoting the enforcement of obligations across borders. 
 

The increased complexities of international litigation influenced the English 

paradigm shift from a traditional approach to a more liberal one. The English 

common law arguably provided a firm foundation for an acceptance of Huber’s 

maxims in their pure forms, rather than the embellished version which Story had 

introduced into the case law development and jurisprudence of the United 

States’ conflict of laws. Various applications of Huber’s maxims are noticeable 

in the various theories underlying the recognition and enforcement of foreign 

judgments.  

 

 

                                                           
430 PE Nygh ‘Territorial Origin of English Private International Law’ (1967) 2 University of 
Tasmania Law Review 28, 40. Despite the foundation of territoriality, long established in English 
law, the English courts did not accept Huber’s postulations uncritically. An example is Ruding v 
Smith [1821] 161 ER 774, 781 where in the context of appropriate consent of parents or 
guardians, the court was of the view that Huber’s postulations were not necessarily ‘universally 
true’. Huber had stated that certain corollaries of a person’s status (such as age) accepted in 
the foreign country should be recognised outside the territorial boundaries of that country. 
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4.5 Conclusion  

It is inevitable to consider territorial sovereignty and State interests in 

international commercial activities especially when State judicial machinery is 

required.431 Courts exert State authority and power when they exercise 

jurisdiction to recognise and enforce foreign judgments. Foreign judgments also 

emanate from the interaction of inter-governmental processes that involve 

judicial authority and the exercise of State power. For example, State power 

supports a writ of summons especially in the event of any disobedience or 

violation.432 Sovereignty should be interpreted in a manner that does not impede 

the free movement of foreign judgments. ‘Internal sovereignty’, rather than 

‘external sovereignty’, reflects this liberal and contextual application of 

sovereignty.433    
 

The need to interpret and apply territorial sovereignty to ensure the free 

movement of foreign judgments is further illustrated by Pennoyer and 

International Shoe. International Shoe changed the strict territorial approach 

established by Pennoyer, thus redirecting the focus of the United States courts 

on substantial justice for litigants.434 International Shoe and De Conflictu Legum 

were preceded by a steady increase in international commercial activities. This 

increase resonates with globalisation as it concerns South Africa and Nigeria.435 
 

 

The Netherlands’ attainment of independence and the rise in international 

commerce illustrate the relationship between sovereignty, State interests and 

citizens or individuals. De Conflictu Legum can, and should, be interpreted in a 

liberal way that facilitates international commerce and promotes the 

enforcement of obligations through the free movement of foreign judgments. The 

first two maxims that reflect territoriality are important. The third maxim, 

however, also underscores the need to enforce obligations since ‘rights acquired 

within the limits of a government retain their force everywhere’.436 This priority 

accorded to the enforcement of obligations is subject to public policy. In this 

                                                           
431 Text to notes 10-16. See also the introduction to this chapter. 
432 Kruger (n 31) para 2.07. 
433 Ho (n 363). 
434 Text to notes 418-419. 
435 n 26.  
436 n 392. 
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regard, Huber’s third maxim provides support for cosmopolitan fairness. This is 

because the third maxim not only qualifies the first two maxims on territoriality, 

but also reflects the need to strike a balance between the interests of litigants 

and the State.  
 

Story’s profound influence on how De Conflictu Legum was considered, 

especially in the United States, underscores the need to evaluate the premises 

on which some important principles have been based. This need for a 

fundamental evaluation extends to the theoretical bases that underlie the 

recognition and enforcement of foreign judgments.  
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Chapter 5 
5.0 Theoretical Bases for the Recognition and Enforcement of Foreign 

Judgments 
5.1 Introduction 

In discussing territorial sovereignty and State interests in the light of De Conflictu 

Legum, the previous chapter demonstrated how different interpretations of a set 

of principles could influence the development of relevant jurisprudence. Chapter 

4 argued that Huber’s maxims promoted the free movement of foreign 

judgments. Huber’s maxims are compatible with cosmopolitan fairness because 

the common denominator between both is promoting the enforcement of 

obligations across borders subject to very narrow exceptions or public policy.437 
  

The original Judgments Project also reflected how different legal interpretations 

can influence attitudinal differences.  As highlighted in chapter 3 (and as will be 

further discussed in chapter 7), negotiators during the original Judgments 

Project were divided according to philosophies that underlay the jurisdictional 

rules of the United States and European countries. The United States, in 

pursuing ‘fairness’ focused on the relationship between the defendant and the 

forum while the European countries focused on the relationship between the 

claim and the forum.438 Thus, various underlying philosophies have assumed 

significant importance in the recognition and enforcement of foreign judgments. 

Such importance is especially so in the context of the theories that underlie the 

recognition and enforcement of foreign judgments. 
 

The theoretical bases for the recognition and enforcement of foreign judgments 

require a special focus and detailed examination for several reasons. First, as 

will be discussed in detail in the next chapter, statutory provisions on the 

recognition and enforcement of foreign judgments are a relatively recent 

development. For example, all the extant English statutes on the recognition and 

enforcement of foreign judgments were enacted in the twentieth century.439 

However, foreign judgments were already being enforced based on the theories 

                                                           
437 See s 4.3.3 of chapter 4 on the contextualisation of Huber’s maxims.  
438 Text to n 25. 
439 E.g. the Administration of Justice Act of 1920, the Foreign Judgments (Reciprocal 
Enforcement) Act of 1933, and the Civil Jurisdiction and Judgments Act of 1982. 
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by the nineteenth century in England and the United States.440 It was, therefore, 

rather inevitable that that such theories would influence the wording of relevant 

statutory provisions. To properly understand such statutory provisions which will 

be examined in detail in the next chapter, it is critical first to examine the 

theoretical bases for the recognition and enforcement of foreign judgments. As 

will be demonstrated in the next chapter, another reason for the detailed 

examination of the theoretical bases is the influence which colonisation had on 

the foreign judgment enforcement laws of South Africa. It is necessary to 

consider the examination of South African and Nigerian laws in the light of the 

theories which both countries continue to apply. Thirdly, the detailed 

examination of the theoretical bases is the analytical foundation on which a new 

theory will be suggested: ‘qualified obligation’.  
 

This chapter examines the theories of obligation, comity, and reciprocity (in the 

order of the leading cases in which the theories were established). This order is 

also helpful because ‘qualified obligation’ is partly premised on the argument 

that the theory of obligation, subject to cosmopolitan fairness, is the most viable 

of the three traditional theories underlying the recognition and enforcement of 

foreign judgments. The theory of obligation is preferable because it serves the 

interests of legal certainty and predictability. Fairness will be undermined if 

applicable laws are not certain and predictable. Although this thesis focuses on 

fairness for litigants, fairness from the perspective of the State is also considered 

to the extent that State interests such as public policy should not be 

undermined.441 Thus, it is critical to attain a balance between the interests of 

litigants and the State, with a view to not only promoting the enforcement of 

obligations but also ensuring a legal position that is politically acceptable. This 

balance of interests and promoting the enforcement form the core of 

cosmopolitan fairness in this thesis.  
  

A comparative analysis is undertaken to argue that obligation, rather than comity 

or reciprocity which are largely influenced by international relations, is the most 

compatible with the enforcement of obligations in international commercial 

transactions. Conceding that obligation has its own deficiencies and needs 

                                                           
440 Schibsby v Westenholz (n 103); Hilton v Guyot (n 103). 
441 Text to n 29. 
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refinement to suit contemporary realities, this chapter further develops the 

foundations of cosmopolitan fairness on which the new theory of qualified 

obligation can work. The South African and Nigerian legal regimes are then 

examined to ascertain how the theories of obligation, comity and reciprocity 

have been applied.  A core argument is that the jurisprudence of South Africa 

and Nigeria provides a clear potential for the theory of qualified obligation to 

thrive. 

 

5.2 Applicable Theories 

There is a need to search for fresh insights into the bases on which courts 

resolve conflicts situations. For example, Briggs observed that ‘there is work for 

someone to do in looking at the nature of an obligation to obey a foreign 

judgment’.442 He took up this challenge about a decade later.443 Fresh insights 

are particularly necessary because, as earlier noted,  relevant legal regimes 

such as those of South Africa and Nigeria have been influenced by theoretical 

bases. An analysis of these theories is critical to providing the legal foundation 

for the South African or Nigerian court addressed to indirectly regulate the 

foreign court’s jurisdiction in a manner that promotes the free movement of 

foreign judgments. 
 

Three theories underlie the recognition and enforcement of foreign judgments: 

obligation, comity and reciprocity.444 The major theories are obligation and 

comity,445 especially as there are overlaps between comity and reciprocity.446 

Obligation and reciprocity are the major theories under the English common law 

because obligation supplanted comity in England.447 Comity is critical in the 

United States where it underlies the recognition and enforcement of foreign 

                                                           
442 A Briggs, ‘Crossing the River by Feeling the Stones: Rethinking the Law’ (2004) Singapore 
Year Book of International Law and Contributors 1, 9.  
443 Briggs, ‘Recognition of Foreign Judgments: A Matter of Obligation’ (n 396). 
444 Reeds considered them as the three main competing theories. See A Reed, ‘A New Model 
of Jurisdictional Propriety for Anglo-American Foreign Judgement: Something Old, Something 
Borrowed, Something New?’ (2003) 25 Loyola of Los Angeles International and Comparative 
Law Review 243, 245. 
445 Hartley (n 6) 349-350. For the view that there are two broad theories of obligation and 
reciprocity, see J Hill and MN Shúilleabháin, Clarkson & Hill’s Conflict of Laws (5th edn, Oxford 
University Press 2016) para 3.9. 
446 These will be evident in subsequent discussions. 
447 Dicey, Morris and Collins (n 9) para 14-007. 
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judgments.448 Comity has also been discussed to varying extents, in South 

African and Nigerian case law.449 Obligation, comity and reciprocity are 

examined separately to ensure a thorough comparative analysis.450 The terms 

‘theory’ and ‘doctrine’ are used interchangeably.451  

 

5.3 Obligation 
5.3.1 Meaning of Obligation 

Literally, an obligation connotes ‘the binding agreement committing a person to 

a payment or other action; the document containing such an agreement; a 

written contract or bond’.452 Obligation also means ‘the condition of being 

morally or legally bound; the constraining power of law, duty, contract, or (more 

generally) custom, habit, etc.’.453 These definitions not only show that obligation 

can have rather generic connotations but also help to delimit the application of 

the term in this thesis. 
 

There are other meanings of obligation. Such meanings are sometimes similar 

or markedly different to the definitions already provided. There are several 

examples. Obligation has been used with respect to pacta sunt servanda and 

contractual obligations generally.454 Obligation has also been used in areas less 

closely related to this thesis. An example is the doctrine of ‘odious debt’ 

(essentially meaning that national debts which are incurred without any benefits 

to citizens should not be enforced as a matter of obligation).455 Other examples 

                                                           
448 18 states directly apply comity as stated in Hilton v Guyot (n 103). More than 30 states have 
adopted statutory law modelled on comity. More details will be provided later in this chapter. See 
Born and Rutledge (n 5) 1081-1083. 
449 See the subsection on the applicability of the theories in South Africa and Nigeria.  
450 For example, Michaels regarded comity and reciprocity as separate principles. See Michaels 
‘Recognition and Enforcement of Foreign Judgments’ (n 269) 2. On the other hand, comity has 
been criticised as merely expressing an attitude.  See Harder (n 4) 450. 
451 Some courts also use ‘principle(s)’. E.g. ‘the principle of comity’. See the U.S case of 
Simmons v Superior Court 96 2d 121, 124 (Cal. Ct. App. 1950). See also the Canadian case of 
R v Hape [2007] SCC 26 paras 48, 50, 51, 52 and 101. 
452 Oxford English Dictionary: The Definitive Record of the English Language  
<http://www.oed.com/view/Entry/129688?redirectedFrom=obligation#eid> accessed 15 March 
2018 para 1. 
453 ibid para 3. 
454See generally, H Wehberg, ‘Pacta Sunt Servanda’ (1959) 53 The American Journal of 
International Law 775; RD Ricks, ‘In Defence of Mutuality of Obligation: Why “Both Should Be 
Bound, or Neither” ’ (1999) 78(3) Nebraska Law Review 491. 
455 See generally J King, The Doctrine of Odious Debt in International Law: A Restatement 
(Cambridge University Press 2016). 

http://www.oed.com/view/Entry/129688?redirectedFrom=obligation#eid
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include an obligation to negotiate in public international law,456 the obligations of 

spouses in marital causes,457 and obligations of countries in international 

relations.458 Obligation has also been used in the context of ethics and 

morality.459 These perspectives of obligation demonstrate that “obligation” 

should be used and understood contextually. The characterisation of obligation 

as a doctrine underscores the need for a contextual use. 

 

5.3.2 The Doctrine of Obligation  

In a legal context, the doctrine of obligation was clearly stated in the English 

case of Russell v Smyth.460 The plaintiffs instituted an action to recover costs by 

a decree (equivalent of an English money judgment issued in Scotland).461 The 

Court of Exchequer unanimously decided that the defendant had an obligation 

to pay the costs awarded by the foreign court. The Court observed that an action 

could be instituted for the recovery of costs awarded by a foreign court of 

competent jurisdiction.462  According to the court, ‘where a Court of a foreign 

country imposes a duty to pay a sum certain, there arises an obligation to pay, 

which may be enforced in this country’.463  
 

Several cases have highlighted the continuing relevance of the doctrine of 

obligation a century and a half after Russell v Smyth.464  These cases include 

Goddard v Gray and Adams v Cape Industries plc.465 In Owens Bank Ltd. v 

Bracco,466 the English House of Lords observed that the doctrine of obligation 

                                                           
456 RSJ Martha, The Financial Obligations in International Law (Oxford University Press 2015) 
chapter 22. 
457 TL Perry, ‘The ‘Essentials of Marriage’: Reconsidering the Duty of Support and Services’ 
(2003) 15(1) Yale Journal of Law and Feminism 1, 2. 
458 C Reus-Smit ‘Politics and International Legal Obligation’ (2003) 9(4) European Journal of 
International Relations 591. 
459 For the interplay between obligations, ethics and morality, see generally, KR Kruse ‘The 
Human Dignity of Clients’ (2008) 93 Cornell Law Review 1343; D Luban, ‘The Noblesse Oblige 
Tradition in the Practice of Law’ (1988) 41 Vanderbilt Law Review 717; L Fiddick et al, ‘A Cross-
Cultural Study of Noblesse Oblige in Economic Decision-Making’ (2013) 24 Human Nature 318. 
460 Russel v Smyth (1842) 152 E.R. 343. 
461 ibid 343-344. 
462 ibid 347. 
463 ibid 347. 
464 n 460. The doctrine is, however, irrelevant where statutory law is applicable to the recognition 
and enforcement of foreign judgments. See Rubin v Eurofinance SA [2013] 1A.C. 236 para 9. 
465 (1870) LR 6QB 139 and [1990] Ch 433 respectively. 
466 Bracco [1992] 2 A.C. 443.  
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as stated in Russell v Smyth467 and Schibsby v Westenholz468 supplanted the 

doctrine of comity under the English common law.469 The rationale behind the 

doctrine of obligation was more recently restated in Cambridge Gas 

Transportation Corp v Official Committee of Navigator Holdings plc of 

Unsecured Creditors.470 The Judicial Committee of the Privy Council decided 

that the recognition of a foreign judgment implied the acceptance of established 

rights, as determined by the foreign court. Thus, there would be no further 

enquiry as to how the rights were established since the judgment essentially 

becomes the source of the right.471 The continued relevance and application of 

the doctrine of obligation is reflected in the English case law.472 However, 

inadequate attention has been devoted to understanding how an obligation is 

created. 
 

In a relatively in-depth examination of the doctrine of obligation, the English 

Court of Appeal in Adams v Cape Industries plc stated that an ‘obligation to pay’ 

could arise in two ways. The first is the foreign court’s entitlement to exercise 

jurisdiction on a territorial basis.473 The alternative basis is that the defendant 

submits to jurisdiction.474 Both alternative bases for exercising jurisdiction are 

insightful, but they do not explain how a debt is formed. The obligation to pay 

would not even arise if there was no debt embedded in the foreign court’s 

judgment. Therefore, the fundamental question should be first to understand 

how a debt is created in the foreign jurisdiction. This is not only an easier 

question, but it also provides more straightforward answers. To create a proper 

foundation to pose and answer this question, it is necessary first to understand 

what a judgment debt connotes. Thereafter, the elements of a debt will be set 

out in explaining how a debt is created under the English common law.  

 

 

                                                           
467 n 460. 
468 n 103. 
469 (n 466) 457. 
470 [2007] 1 A.C. 508. 
471 ibid para 13. 
472 Eurofinance SA (n 464) para 9; JSC VTB v Skurikhin [2014] EWHC 271 para 18 (Comm). 
473 Adams (n 465) 457; Singh v Rajah of Faridkote [1894] A.C. 630, 683. 
474 (n 370) 458. 
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5.3.3  ‘Judgment Debt’ 

There is a consensus that a judgment debt is ‘a debt for the payment of which a 

judgment has been given’.475 Thus, the terms ‘judgment debt’ and ‘judgment 

debtor’ are not restricted to any technical or exclusive use.476 This background 

is necessary because the general meaning of ‘judgment debt’ has been 

accepted by most legal scholars, legal practitioners, and lay people.477  Instead, 

it would be helpful to explain why a judgment debt is a central element of the 

doctrine of obligation. This explanation will be achieved on two levels. First, the 

presumption of a debt in the foreign judgment. Secondly, the analogy of the 

vested rights doctrine.  
 

The doctrine of obligation connotes the presumption of a debt in the foreign 

judgment. This presumption of a debt is a defining feature of obligation. 

Arguably, comity and reciprocity are of no practical use regarding the recognition 

and enforcement of foreign judgments if there is no free movement of foreign 

judgments. However, as will be explained later in this chapter, comity is so vague 

and potentially allows so much discretion that it is difficult to predict how 

countries would determine convenience at any point in time. Also, in the context 

of reciprocity, countries can reach any agreement even concerning the meaning 

of a foreign judgment.  
 

The extent to which a court can exercise jurisdiction (or indirectly regulate its 

exercise), if at all, is of central importance to the doctrine of obligation. For 

example, Beale rejected comity because it was necessary to reduce the 

discretion of the courts in recognising rights acquired in foreign jurisdictions.478 

Otherwise, predictability and certainty would be elusive. Beale thus espoused 

the doctrine of vested rights,479 according to which ‘every juridical relation is to 

be determined as a matter of right by the law of the place in which it came into 

                                                           
475 Oxford English Dictionary: The Definitive Record of the English Language   
<http://www.oed.com/view/Entry/101892?rskey=enVOUY&result=1&isAdvanced=false#eid402
21244> accessed 20 March 2018). 
476 See s 1.1 of the introductory chapter that explains certain key terms in this thesis.  t 
477 This is evident in the references concerning the subject. 
478 JH Beale, A Treatise on the Conflict of Laws vol 1 (Baker, Voorhis & Co. 1935) s 71. 
479 Dicey had proposed the theory earlier.  See AV Dicey, A Digest of the Law of England with 
Reference to the Conflict of Laws (2nd edn, Stevens and Sons, Ltd. 1908) 16-21. 

http://www.oed.com/view/Entry/101892?rskey=enVOUY&result=1&isAdvanced=false#eid40221244
http://www.oed.com/view/Entry/101892?rskey=enVOUY&result=1&isAdvanced=false#eid40221244


89 
 

 
 

existence’.480 Recognising such rights would be recognised as a fact and this is 

the essence of the vested rights doctrine.481 It is helpful to highlight the vested 

rights doctrine because it is often discussed in the context of obligation 

directly,482 or indirectly.483  
 

The analogy of the vested rights doctrine is useful because the judgment creditor 

possesses rights embedded in the foreign judgment.484 When a judgment is 

given in the foreign court, a judgment creditor arguably ‘acquires’ rights that 

ought to be recognised elsewhere.485 Generally, there is a need to engage with 

jurisprudential arguments concerning rights acquired under the laws of a foreign 

country and what categories of rights that may be restricted. These 

jurisprudential concerns about how rights may be acquired are largely beyond 

the scope of this thesis. Such concerns have placed emphasis on less important 

issues through a conflation of vested rights and obligation. For example, the 

synonymous use of ‘rights’ and ‘law’ in some European languages has been 

identified as one reason for the criticism of the vested rights doctrine.486 Another 

example is the argument that the vested rights doctrine prevented courts from 

exercising any discretion at all.487 Some other scholars however contend that 

vested rights is not only subject to public policy,488 but also that the courts have 

a discretion to decide which rights they will respect.489 Such divergent 

perspectives and contentions justify the need to avoid a critique of obligation 

                                                           
480 Beale traced the ‘germ’ of the vested rights doctrine to William Schäffner. He also identified 
Charles George Wächter and Friedrich Carl von Savigny as contributors to the formative stages 
of the vested rights doctrine. See Beale, A Treatise on the Conflict of Laws (n 478) s 64. 
481 For a detailed discussion of how the vested rights doctrine took root in the U.S. (and 
enshrined in the First Restatement) until the onset of criticisms by American legal realists in the 
1930s and 1940s, see T Kono, Efficiency in Private International Law (Hague Academy of 
International Law 2014) 27-28. 
482 Ho, in criticising obligation, discussed vested rights and obligation in an interconnected 
manner. Harder described obligation as a ‘facet of the theory of vested rights’. See Ho (n 363) 
445. See Harder (n 4) 449. 
483 In discussing the doctrine of obligation, Fawcett and Carruthers noted that ‘a new right has 
been vested in the creditor and a new obligation imposed on the debtor’. See JM Fawcett and 
JM Carruthers (n 377) 514. 
484 It is inappropriate to use both doctrines interchangeably.  
485 Arguing that rights are ‘acquired’ can however be misleading with respect to the doctrine of 
obligation, as will be demonstrated shortly. 
486 Beale (n 478) s 77. 
487 SC Symeonides, American Private International Law (Kluwer Law International Law 2008) 
para 115. 
488 Beale (n 478) s 78. 
489 AG Levontin, Choice of Law and Conflict of Laws (A.W. Sijthoff International Publishing 
Company B.V. 1976) 167. 
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based on the vested rights doctrine. It is more useful to focus on the doctrine of 

obligation per se and the creation of a debt is foundational under the English 

common law.  
 

Unlike the doctrine of vested rights, understanding how a debt is created under 

the English common law rules of private international law does not necessarily 

require a focus on how rights may be acquired. A major difference between the 

vested rights doctrine and obligation is that the latter is based on the validation 

of the English court.490 This validation is because the English court exercises 

indirect jurisdiction according to the rules of English private international law.491 

Thus, it is appropriate to look beyond the unnecessary conflation of vested rights 

and obligation, to focus on how debts are created under the English common 

law rules of private international law. 

 

5.3.4 The Creation of a Debt  

A judgment is the result of a determination of rights and obligations by a court. 

It is critical to emphasise that the leading cases which projected the doctrine of 

obligation did not characterise the determination of rights as an acquisition of 

rights. The perception of ‘acquired rights’ vis-à-vis the doctrine of obligation has 

also contributed significantly to the criticism of obligation. The Judicial 

Committee of the Privy Council recently observed that the foreign court 

establishes the rights which such a foreign court determines.492 ‘Establish’ in 

this context means to ‘ratify, confirm, validate’.493 In other words, the foreign 

judgment encapsulates a permanent acceptance or recognition of rights 

determined by the foreign court. It can be confusing to state that the judgment 

creditor acquires a new right. Another way of clarifying the implications of the 

doctrine is that ‘a legal obligation arises’ upon the determination of rights and 

                                                           
490 Castel, ‘Recognition and Enforcement of Foreign Judgments in Personam and in Rem in the 
Common Law Provinces of Canada’ (n 389) 23-24. 
491 ibid 23-24. 
492 Cambridge Gas Transportation Corp (n 470) para 13. 
493 <http://www.oed.com/view/Entry/64530?redirectedFrom=establish#eid> accessed 18 
August 2017) para 1b. 

http://www.oed.com/view/Entry/64530?redirectedFrom=establish#eid
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obligations by the foreign court.494 Thus, an ‘action of debt’ to enforce the foreign 

judgment may be instituted.495 
 

Under the English common law, the debt in the foreign judgment is formed when 

two major elements are present. First, the judgment must be final and 

conclusive.  Secondly, the debt must be certain. The judgment should also be 

awarded by a court of competent jurisdiction, but the issue of jurisdiction will not 

be discussed now. This is because it behoves the judgment debtor to argue that 

the foreign judgment cannot bind him since the foreign court lacked jurisdiction. 

For example, the judgment debtor may argue that he was not present or did not 

submit to the jurisdiction of the foreign court. Jurisdictional grounds will be 

discussed thoroughly in a later chapter.496 The two major elements of a foreign 

judgment debt should be considered in detail. 

 

5.3.4.1  A Final and Conclusive Judgment 

‘Final and conclusive judgment’ is a ‘repetitive’ expression,497 but also a term of 

art especially as it was imported into statutory law and English courts still use 

the term.498 If a judgment is ‘final and conclusive’, this implies that the foreign 

judgment is final and conclusive with respect to the merits of the case as heard 

in the proceedings of the foreign court.499 In The Sennar, the House of Lords 

explained the implications of a judgment ‘on the merits’. According to the House 

of Lords, a court of competent jurisdiction must have decided an issue 

connected with the relevant cause of action. The judgment must be one that 

cannot be varied, re-opened or set aside by the same court or any court of co-

ordinate jurisdiction.500   
 

                                                           
494 Eurofinance SA (n 464) para 9. 
495 Eurofinance SA (n 464) para 9. 
496 See chapter 7 generally. 
497 Dicey, Morris and Collins (n 9) para 14-023. 
498 See the UK Supreme Court case of Eurofinance SA (n 464) paras 89 and 202. See the 1933 
UK Act on which part of the statutory law in Nigeria, the 1961 Act, was modelled. See also s 3(2) 
and 6(1) of the 1961 Act. The South African Act avoids the repetition by using only ‘final’. See s 
5(1) (g) and s 7(1) of the 1988 Act. 
499 For an understanding of ‘final and conclusive’ in the context of South African and Nigerian 
rules of private international law on foreign judgments enforcement, see the introductory chapter.  
500 DSV Silo-und Verwaltungsgesellschaft mbH v Owners of The Sennar [1985] 1W.L.R 490, 
493. 



92 
 

 
 

Some details can be further highlighted with respect to ‘final and conclusive’ 

foreign judgments. An interlocutory order will not suffice for the purposes of a 

final and conclusive judgment.501 Also, errors of law or fact do not undermine 

the final and conclusive nature of the judgment, especially as the court in 

question cannot reverse the judgment.502 The judgment debtor needs to appeal 

to a higher court in the foreign jurisdiction if he is dissatisfied with the judgment. 

A foreign judgment is final and conclusive even where a judgment debtor 

appeals a judgment, or the judgment is still subject to appeal.503 The court 

addressed should also consider what amounts to ‘final and conclusive’ in the 

foreign court. However, such a consideration should promote the enforcement 

of obligations in the light of international commercial implications. Default 

judgments, where a judgment debtor can apply to the same court for a reversal 

of the judgment, are ‘quasi-final’ judgments because they fulfil the requirements 

of the requirements of the common law.504 Otherwise, proceedings will continue 

indefinitely and court processes may be abused. There is a public policy interest 

in litigation ending and, as will be explained shortly, having a clearly defined debt 

to recover.  

 

5.3.4.2 A Certain Debt  

Another major element of a foreign judgment debt is that it must be for a certain 

sum. For example, the sum should not be subject to any variation or deduction. 

If the sum is still subject to deductions, it is difficult to determine how much is 

due.505 Thus, there is no certain debt.506 Nevertheless, in Beatty v Beatty, the 

English Court of Appeal decided that the requirement of certainty was satisfied 

                                                           
501 Nouvion v Freeman (1889) 15 App. Cas. 1, 9; Paul v Roy (1852) 51 E.R. 605, 608-609. For 
the view that an interlocutory judgment may be enforceable if it is final and conclusive on the 
merits of a specific point, see A Briggs, Private International Law in English Courts (Oxford 
University Press 2014) para 6.176. 
502 Nouvion (n 501) 8. 
503 The Sennar (n 500) 493; Colt Industries Inc. v Sarlie (No. 2) [1966] 1W.L.R. 1287, 1291. 
504 Briggs, Private International Law in English Courts (n 501) para 6.177. 
505 Sadler v Robins (1808) 170 E.R. 948, 949. 
506 ibid. 
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if the sum could be ascertained by a ‘simple arithmetical process’.507 Also, 

damages that have not been specifically ascertained cannot be enforced.508  
 

The emphasis on a definite sum precludes sums payable with respect to taxes, 

fines, or penalties. Under the English common law, the courts will not allow any 

direct or indirect enforcement of taxes,509 fines or penalties. For example, 

enforcing penalties would amount to enforcing the penal laws of another 

sovereign country.510 Penalties in this context should be distinguished from the 

civil law or private law context of punitive or exemplary damages. An 

enforcement of such damages may be questionable from the perspective of 

public policy, but this is a different matter altogether.511 The certainty of the 

judgment debt is particularly relevant to this thesis. As earlier noted, this thesis 

focuses on commercial matters.512 The applicable statutory regimes in South 

Africa and Nigeria also focus on money judgments.513    
 

Despite the advantages of obligation, especially the potential for certainty and 

predictability, some weaknesses have been identified. As will be observed 

shortly, comity and reciprocity have been criticised as well. It is helpful to outline 

the criticisms of obligation and then consider the responses to such criticisms. 

 

5.3.5 Arguments against Obligation 

The doctrine of obligation has been described as ‘obviously inadequate’.514 The 

main critique will be examined in two parts. The first part concerns criticisms 

which seem to have faded over time as they are less noticeable in scholarly 

literature. The second part concerns more substantial and current issues. 

 

                                                           
507 Beatty v Beatty [1924] 1K.B. 807, 816. 
508 Briggs, Private International Law in English Courts (n 501) para 6.212; A Briggs, ‘Private 
International Law’ in A Burrows, English Private Law (Oxford University Press 2013) para 
20.134. 
509 Government of India v Taylor Ltd [1955] AC 491; Regazzoni v KC Sethia (1944) Ltd [1956] 2 
QB 490, 515. 
510 United States of America v Inkley [1989] Q.B. 225, 263 and 265-266; Huntington v Attrill 
[1893] A.C. 150 PC. 
511 There is an in-depth discussion of damages vis-à-vis public policy in chapter 8. 
512 n 4. 
513 The Nigerian 1922 Ordinance and 1961 Act. See also the South African Act of 1988. 
514 Ho (n 363) 445. 
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One of the criticisms of the doctrine is that foreign judgments concerning 

personal status do not create obligations for which enforcement can be 

sought.515 Since this thesis focuses on money judgments, it is unnecessary to 

say more. It is however also instructive to note that even under domestic law, 

some judgments are merely declaratory. The courts do not always order the 

parties to carry out a positive act. There is no doubt that there is an obligation to 

comply with the law. Another criticism is that the original cause of action does 

not merge in the foreign judgment. The argument here is that it would be 

possible in some legal systems to merely recognise the original cause of action 

and enable its enforcement.516 It has even been argued that the doctrine does 

not explain why the obligation is not enforced when there is a lack of 

jurisdiction.517 Most of these criticisms have faded away in cases and scholarly 

literature or disappeared altogether. For example, Ho did not mention this last 

criticism in his arguments against obligation even though he echoed Smit’s 

arguments against the doctrine.518 Also, the English Court of Appeal did not 

mention any of the three criticisms in its extensive exploration into why there is 

an obligation to abide by foreign judgments.519 The arguments that remain quite 

substantial are the contract or quasi contract theory of judgments and allegiance 

theory. 
 

The contract or quasi-contract theory of judgments is a significant criticism of 

the doctrine of obligation. This theory connotes the implied agreement that by 

submitting to the jurisdiction of the foreign court, both parties impliedly agree to 

be bound by the court’s decision.520 The enforceability of default judgments was 

identified as illustrating the weakness of the implied agreement which has been 

described as ‘pure fiction’.521 It is, however, instructive to observe that ‘fiction’ 

has played a significant role in the development and administration of English 

                                                           
515 H Smit, ‘International Res Judicata and Collateral Estoppel in the United States’ (1962) 9 
UCLA Law Review 44, 55. 
516 ibid 55. 
517 ibid 55. 
518 Ho (n 363) 445. 
519 Adams (n 465) 552-556. 
520 EG Lorenzen, ‘The Enforcement of American Judgments Abroad’ (1919) 29(2) The Yale Law 
Journal 188, 190; Ho (n 363) 445. 
521 Lorenzen ibid 190. 
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law.522 Examples of legal fiction can be found in several areas of law including 

company law (corporate personality),523 family law (adoption),524 and property 

law (constructive trust).525 Ignoring centuries of successful administration of the 

English law which relevance has been assured by developing exceptions would 

have far-reaching implications.  This is perhaps why Briggs contended that after 

one hundred and fifty years, it was too late to rethink the doctrine especially with 

the emphasis of the doctrine on certainty.526  
 

Another major argument against obligation concerns the idea that a person in a 

foreign territory owes allegiance to the foreign sovereign. Thus, the person is 

under an obligation to respect judgments while the sovereign is obligated to 

provide safety and welfare to the person while he is within the foreign territory.527 

In Adams v Cape Industries plc, the English Court of Appeal was sceptical and 

critical of such allegiance as a justification for any obligation to comply with a 

foreign judgment.528 According to the Court, a foreigner does not owe duties to 

the sovereign but the Court conceded that ‘by making himself present he 

contracts into a network of obligations, created by the local law and by the local 

courts’.529 As one of the issues was whether the Texan federal court had 

jurisdiction based on the alleged presence of the judgment debtor in Illinois, the 

English Court of Appeal did not express a final decision. This is because the 

judgment debtor was neither present nor resident in Illinois.530 This case is 

instructive for some reasons. First, the Court noted that the case law gave 

‘virtually no guidance’ on the ‘essential question’ of why foreign judgments 

should be recognised at all.531 The Court provided a detailed analysis but did 

not give any definitive guidance. Secondly, by conceding that the person in the 

foreign territory contracts into a ‘network of obligations’, the Court acknowledged 

                                                           
522 LL Fuller, Legal Fictions (Stanford University Press 1967) 36. 
523 Daimler Co Ltd v Continental Tyre and Rubber Co (Great Britain) Ltd [1916] 2AC 307. 
524 WC Duncan, ‘The Legal Fiction of De Facto Parenthood’ (2010) 36 Journal of Legislation 
263. 
525 W Swadling, ‘The Fiction of the Constructive Trust’ (2011) 64(1) Current Legal Problems 399. 
526 Briggs, Private International Law in English Courts (n 501) para 6.181. 

527 Ho (n 363) 445. 
528 Adams (n 465) 553.  
529 Adams (n 465) 553; 555 
530 Adams (n 465) 557. 
531 Adams (n 465) 552. 
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that there was an underlying interplay of obligations. Thirdly, the Court tried to 

narrow the scope of comity. In stating that there ‘must be some notion of comity’ 

underlying the movement of judgments, the Court, however, considered that 

such comity was not on an ‘individual nation-to-nation’ basis.532  If the Court was 

considering a combination of obligation and comity, Pigott had already 

enunciated the ‘doctrine of obligation and comity’ towards the end of the 

nineteenth century.533  Pigott’s doctrine was based on a legal obligation in the 

foreign country. This legal sanction required the apparatus of comity to ensure 

that there was an accompanying or ‘auxiliary’ sanction in the country where 

recognition and enforcement is sought.534 Thus, both scholars and courts 

concede that obligation has its merits. It is also helpful to consider whether the 

foreign judgment should have any obligatory effects at all. 

 

5.3.6 Should Foreign Judgments have Obligatory Effects? 

A common thread running through the criticisms of the doctrine of obligation is 

theoreticism. Critics essentially contend that the doctrine of obligation is purely 

theoretical and abstract. Such criticisms, however, do not focus on what is fair 

for litigants in international commercial litigation. The lack of any clear focus on 

what is fair for litigants concerning the doctrine of obligation is a significant gap. 

A focus on fairness for litigants should be capable of leading to an understanding 

of how obligation has arguably the most practical application of the three 

theoretical bases. As this thesis will demonstrate in discussing comity and 

reciprocity, the doctrine of obligation is the least dependent on international 

relations or politics. This is notwithstanding the fact that international relations 

or politics arguably cannot be completely divorced from the recognition and 

enforcement of foreign judgments. This thesis consistently argues that foreign 

judgments of commercial character should be treated differently to other 

categories of foreign judgments.535 

 

                                                           
532 The Court then started its analysis from Schibsby v Westenholz. See Adams (n 465) 552.  
533 FT Pigott, Foreign Judgments: Their Effect in the English Courts (Stevens and Sons 1879) 
16. 
534 ibid 16 and 21. As earlier noted, comity is largely dependent on intergovernmental relations. 
See generally s 5.1 of this chapter. 
535 This is discussed extensively in chapter 8 which concerns public policy.  



97 
 

 
 

International business people are not concerned with legal technicalities. The 

practical concerns for international business people are promptness, certainty 

and effectiveness in the recognition and enforcement of foreign judgments.536 

The adjectives used with respect to the doctrine of obligation such as ‘final and 

conclusive’ (judgment) and ‘certain’ (debt) are not only suggestive but 

instructive. The doctrine of obligation promotes legal and commercial certainty 

for litigants in international commercial litigation. If there are issues open to 

doubt under the doctrine of obligation, they are arguably issues about which 

litigants are either not interested or issues which can be addressed in the court 

where enforcement is sought. The latter possibility regarding the enforcing court 

is helpful in clarifying the practical role of the doctrine of obligation from a public 

policy standpoint.  
 

There is a public policy question of how foreign judgments can be enforced 

quickly and efficiently without undermining State interests.537 The focus on 

certainty for litigants under the doctrine of obligation should not justify any 

disregard for the public policy question of State interests. The doctrine of 

obligation is subject to public policy as there are situations where foreign 

judgments cannot be enforced.  In other words, the doctrine of obligation does 

not preclude the judgment debtor from setting up a defence to the enforcement 

of a foreign judgment. There must be a basis to hold the defendant ‘personally 

obliged’.538 A foreign judgment may not be enforced because the judgment 

debtor was simply not bound by the judgment in the first place or because the 

obligation to comply with the foreign judgment has been vitiated.  
 

A judgment debtor may not be bound by a foreign judgment because the foreign 

court lacked jurisdiction. For example, the foreign court may have lacked 

jurisdiction because the judgment debtor was not present in the jurisdiction of 

the foreign court or he did not submit to the jurisdiction of the foreign court.539  

Also, a judgment debtor’s obligation to abide by a foreign judgment may be 

                                                           
536 Castel, ‘Recognition and Enforcement of Foreign Judgments in Personam and in Rem in the 
Common Law Provinces of Canada’ (n 389) 11-12. 
537 ibid 12. 
538 For example, submission to jurisdiction. See A Briggs, ‘Foreign Judgments: The Common 
Law Flexes its Muscles’ (2011) 17(4) Trusts & Trustees 328, 332. 
539 ibid. 
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vitiated because the judgment was fraudulently obtained or because there was 

no fair hearing in the foreign court.540 The leading and foundational cases 

concerning the doctrine of obligation clearly indicate that the obligation 

embedded in a foreign judgment is subject to public policy considerations. In 

Russell v Smyth, the Court of Exchequer not only emphasised that the foreign 

court had to be one of competent jurisdiction,541 but also that fraud could render 

a foreign judgment unenforceable.542 In the context of foreign judgments 

enforcement, the Court in Russell v Smyth arguably used ‘fraud’ in a generic 

manner. There is no reason to think that the English court would enforce a 

foreign judgment if the judgment debtor was not given a reasonable opportunity 

to defend himself. Thus, the doctrine of obligation is subject to public policy 

considerations. Nevertheless, any defence to the enforcement of a foreign 

judgment under the English common law must be genuine and substantial rather 

than set up merely to frustrate the free movement of foreign judgments.543 Such 

defences do not otherwise detract from the obligation in the foreign judgment. 

The technical obligation for people to comply with foreign judgments per se does 

not necessarily mean that a judgment binds a judgment debtor. For example, it 

is useful to ask ‘whether a particular objection is sufficient to contradict the 

particular obligation to abide by the judgment’.544 The judgment may also be 

unenforceable. Arguably, it may have been more helpful to explore what 

jurisdictional grounds or connecting factors could be appropriate in applying the 

doctrine rather than seek to undermine it. This is especially so as the doctrine of 

obligation has endured for such a long time. 
 

Even critics of obligation have conceded that it retains the support of English 

courts and the doctrine remains relevant.545 Harder also noted that the doctrine 

was compatible with both the ‘pure extension approach’ and the ‘maximum-

effect approach’.546 In other words, under the pure extension approach, the 

foreign judgment is afforded the effects it has in its country of origin. Also, the 

                                                           
540 This is discussed in detail in chapter 8 on public policy. 
541 A detailed discussion of jurisdictional grounds will be given in chapter 7. 
542 Russell v Smyth (n 460) 819. 
543 JSC VTB v Skurikhin [2014] EWHC 271 para 95 (Comm).  
544 Briggs, ‘Recognition of Foreign Judgments: A Matter of Obligation’ (n 310) 96. 
545 Harder (n 4) 449.  
546 Harder (n 4) 449 
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pure extension approach can serve as a basis to afford wider effects than the 

foreign judgment has in the country from where the judgment emanated. Under 

the maximum effect approach, the foreign judgment can have not only the 

effects which the judgment would have in the original country but also effects 

which a comparable domestic judgment would have.547 Like the leading cases 

on the doctrine,548 Harder subjected the pure extension and maximum effect 

approaches to the public policy of the recognising court.549 
 

It is always helpful to realise that the English courts departed from comity as a 

basis to enforce foreign judgments. Thereafter, the English courts decided on 

the doctrine of obligation maintained through a long line of decided cases over 

a century and a half.550 Clearly, the decision to adopt and continue with the 

doctrine of obligation was not taken lightly.  There is also a need to consider how 

the rights of individuals are increasingly being regarded as rights held directly 

by individuals rather than rights expressed through States.551 A detailed analysis 

of comity will help to understand why the English courts departed from comity 

and whether that decision is justifiable. 

 

5.4 Comity 
5.4.1 Meaning of Comity 

Comity generally connotes courtesy and friendliness.552 A country may be 

courteous to other countries because it expects to be treated in a similar manner 

or simply because courtesy ought to be extended to other countries. Basically, 

acts of courtesy and friendliness are voluntary. However, these are broad 

notions of comity. There is no unanimity with respect to the meaning of comity. 

It has been particularly difficult to attach a precise meaning to the term especially 

                                                           
547 Harder (n 4) 449 and 451. 
548 See for example, Russell v Smyth (n 460). 
549 Harder (n 4) 451-452. 
550 Russell v Smyth (n 460), Williams v Jones [1845] 13M & W 628, Goddard v Gray (n 465), 
Schibsby v Westenholz (n 103). 
551 Mills, The Confluence of Public and Private International Law (n 215) 266. 
552JP George & FC Pederson, ‘Conflict of Law’ (1988) 41 Southwestern Law Journal 623. Comity 
is used interchangeably with ‘principles of comity’, ‘doctrine of comity’, ‘theory of comity’ and ‘the 
comity of nations’. This is reflected in all the sources to which references have been made. In 
some African legal regimes such as Nigeria, comity is arguably used interchangeably with ‘just 
and convenient’ and this has impeded clarity and certainty. This is although the applicable 
statutory laws are reciprocal. See I.F.C v D.S.N.L. Offshore Ltd [2008] 9NWLR (Pt 1093) 606, 
609 (CA).  
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in a legal context because comity is inherently vague.553 In any case, there is 

merit in the view that comity refers to the ‘spirit of cooperation’ in which municipal 

courts approach cases concerning the laws and interests of other sovereign 

States.554 
 

The earliest and most detailed explanation of comity in private international law 

was stated in the leading case of Hilton v Guyot.555 The plaintiffs had sued the 

defendants in a French court with respect to a contract claim. The French court 

refused to admit evidence concerning the defendants’ allegation of fraud on the 

part of the plaintiffs. The Southern District of New York decided that the foreign 

judgment should be enforced especially in the absence of fraud. The defendants 

then sought a review during enforcement proceedings in the United States. On 

an appeal to the United States Supreme Court, the judgment of the lower court 

was reversed on the basis that comity was reciprocal. Since foreign judgments 

from the United States required review under French law, the comity of the 

United States did not require the Court to give conclusive effect to foreign 

judgments from French courts. The Court observed that the ‘comity of nations’ 

was a phrase often criticised but without any satisfactory substitute 

suggested.556 The Court then made what has now become one of the most 

easily recognised pronouncements in the recognition and enforcement of foreign 

judgments: ‘ “Comity”  in the legal sense is neither a matter of obligation, on the 

one hand, nor of mere courtesy and good will, upon the other. But it is the 

recognition which one nation allows within its territory to the legislative, 

executive, or judicial acts of another nation, having due regard to international 

                                                           
553 Pigott not only thought that uncertainty and vagueness comprised the most important 
objection to comity, but also suggested that it was impossible to define its limits. See Pigott (n 
533) 5. 
554 Société Nationale Industrielle Áerospatiale v United States District Court for S.D. Iowa 482 
U.S. 543 (1987). 
555 n 103.  An eighteenth-century case indicated, rather ominously, how comity would be used 
in a variety of ways. Geyer v Aguillar concerned a judgment in rem, pronounced by a French 
Admiralty Court. Despite this, Pigott observed that the case was of general application to all 
foreign decisions. See Geyer v Aguillar [1798] 7 Term Rep 161. For a historical context of the 
earliest cases, see Pigott (n 533) 5.  
556 (n 103) 163. 
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duty and convenience, and to the rights of its own citizens or of other persons 

who are under the protection of its laws.’557 
 

Although Hilton provided very significant insights into the meaning of comity, the 

inherently vague nature of comity has been a major obstacle to attaining a clear 

meaning of the term. The indeterminacy of comity starts from an etymological 

perspective concerning what precise meaning may be attached to comity.558 

The difficulty in attaining a precise meaning of the term is compounded by the 

fact that the term is often used in non-legal contexts. A political example is the 

use of comity in the United States Congress. Such contexts do not, however, 

provide any meaning or means of measurement.559 Comity is difficult to 

define,560 or at best, poorly defined.561 It is also vague.562 Sometimes, comity is 

used as a branch of international law or international relations while at other 

times, it tilts towards an appeal to judicial discretion with an expectation of 

reciprocity.563 Comity does not state where the balance between international 

convenience and protection of litigants should lie.564 Arguably, it is merely a tool 

for the justification of a State’s self-interests rather than borne out of respect or 

deference for foreign States.565  
 

Despite general notions of comity and its definition in Hilton as long ago as the 

eighteenth century, comity has often been used without any pattern in the 

context of judicial decisions. Comity has been used to support the peremptory 

                                                           
557 (n 103) 164. This quote is necessary because it is at the core of discussions on comity. The 
elements contain subtle distinctions and to paraphrase it at the outset may make it difficult to 
clearly present an independent analysis. 
558 Rubin notes that the term comitate (as in ex comitate et iure gentium) is much less precise 
than its derivatives of comis or comiter and that the latter relate more directly to mere courtesy, 
kindness, and civility. See AP Rubin, Ethics and Authority in International Law (Cambridge 
University Press 1997) 154. 
559 M Ulsaner, ‘Comity in Context: Confrontation in Historical Perspective’ (1991) 21(1) British 
Journal of Political Science 45, 47. 
560 L Knutson, ‘Aliens, Apartheid and US Courts: Is the Right of Apartheid Victims to Claim 
Reparations in Multinational Corporations at Last Recognized?’ (2010) 7(12) International 
Journal on Human Rights 172, 180. 
561 E Robertson, ‘Comity be Damned: The Use of Anti Suit Injunctions against the Courts of a 
Foreign Nation’ (1998) 147 University of Pennsylvania Law Review 409, 421. 
562 Kaepa Inc. v Achilles Corp. 76 F. 3d 624, 627 (5th Cir.1996). 
563 AF Lowenfeld, International Litigation and Arbitration (West Publishing Co. 1993)370. See 
also, Restatement (Third) of Foreign Relations Law § 481. 
564 J Harris, ‘Recognition of Foreign Judgments at Common Law — The Anti-Suit Injunction Link’ 
(1997) 17 Oxford Journal of Legal Studies 477, 481. 
565 AL Parrish, ‘Comity and Foreign Parallel Proceedings: A Reply to Black and Swan. Lloyd’s 
Underwriters V. Comico LTD’ (2009) 37 Canadian Business Law Journal 209, 217. 
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effect of public international law,566 anti-suit injunctions,567 cooperation between 

courts in the international context,568 the general principle that an English court 

would not usually make a determination that a foreign State is in breach of 

international obligations to a third State,569 and the recognition of the decision of 

the US-Iran claims tribunal in the Hague.570 Comity has also been used in the 

context of human rights.571 Apart from the use of comity in many areas of the 

law, comity can sometimes be used in more random situations such as the basis 

for a court’s permission to exhume the corpse of a Brazilian national hero.572 

Such varied applications of comity impede clarity not only in Europe and the 

United States but also in African States which usually enact laws reflective of 

colonial or foreign influence.573 
 

The lack of any pattern in judicial decisions also extends to the difficulty in a 

coherent application of comity with respect to the interpretation of treaties. Lord 

Bingham stated that the same considerations of comity as underlie English law 

are reflected in the jurisprudence regarding the Brussels and Lugano 

Conventions.574 This approach is strange not only in principle,575 but also 

because Lord Bingham had just considered Article 15 (5) of the Brussels 

Convention which provides that exclusive jurisdiction in proceedings concerning 

enforcement is reserved for the State where a judgment has been or is to be 

enforced.  This can be contrasted with the view of Slade L.J. who had observed, 

more than a decade earlier, that foreign judgments were not recognised through 

                                                           
566 Buck v Attorney General [1965] Ch 745, 770. 
567 Airbus Industrie v Patel [1999] 1 AC 119, 138. Laker Airways Ltd v Sabena, Belgian World 
Airlines 731 F.2d 909, 937 (D.C. Cir. 1984). 
568 The Abidin Daver [1984] AC 398, 411. 
569 Helicpters Ltd v Arab Organization for Industrialization [1995] QB 282, 294. 
570 Dallal v Bank Mellat [1986] QB 441, 461-462. 
571 Endicott considered how an application of the UK Human Rights Act interfaced with the 
European Convention on Human Rights in the context of comity. Even in this context, making a 
note of the inconsistency inherent in comity was inevitable. See generally, T Endicott, 
‘International Meaning: Comity in Fundamental Rights Adjudication’ (2001) 13(3) International 
Journal of Refugee Law 280, 286. 
572 Re St Mary the Virgin, Hurley [2001] 1WLR 831. 
573 For example, comity has been described as ‘exceedingly vague’ in South Africa although it 
has been applied in several cases. See Project 121 of 2006 (n 85) para 1.3.5. 
574 Kuwait Oil Tanker Co. SAK v Qabazard [2004] 1 AC 300, 306. 
575 This is because the Brussels legal regime is arguably based on reciprocity and this is partly 
why the non-EU Member States such as the U.S., South Africa and Nigeria suffer significant 
disadvantages. See generally, RW Hulbert, ‘Some Thoughts on Judgments, Reciprocity and the 
Seeming Paradox of International Commercial Arbitration’ (2008) Journal of International Law 
641. 
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considerations of comity but based on a legal obligation.576 Such a contradiction 

is significant because it indicates the potential for a lack of coherence in the 

interpretation of legal frameworks where comity is applied. 
 

The general perceptions of comity and its definition in Hilton did not provide a 

clear meaning or guide.577 However, a clear meaning of comity is critical to 

attaining fairness in the recognition and enforcement of foreign judgments, to 

promote the free movement of judgments. The vague nature of comity and a 

lack of clarity in its application cause uncertainty. It is difficult to attain fairness, 

especially cosmopolitan fairness, where there is no certainty or predictability 

because there is a risk of arbitrariness in judicial decisions. Litigants such as 

individuals and companies would have greater access to justice if there is a 

clearer meaning of comity in cases where the term is applicable. Predictability 

is an essential element of cosmopolitan fairness and therefore comity cannot 

guarantee fairness if the term itself is unclear.578 
 

The search for some sophistication to reduce the problems of vagueness and 

uncertainty which impede a clear meaning of comity have resulted in various 

shades of the term. These include judicial, legislative, cooperative, integrative, 

dualist, positive, reciprocal, passive, normative and real.579 The obvious lack of 

any discernible pattern in these types indicates that this list is not definitive.580 

                                                           
576 Adams (n 465) 513. Arguably, however, there is a gradual gravitation towards obligation even 
though a clear articulation is necessary. See the Judgments Convention: Revised Preliminary 
Explanatory Report of May 2018 (n 56) para 113. 
577 More than a century ago, it was observed that the attempts to develop guiding principles of 
legal or binding effect have been ‘very fruitless’. This situation has hardly changed. See 
Lecouturier v Ray [1910] AC 262, 267 (Shaw LJ). 
578 On legal certainty and predictability as essential components of cosmopolitan fairness, see s 
1.2 of chapter 2. 
579 Lien notes that there is an urgent need to introduce ‘greater clarity into the value of comity’ 
even though she espouses judicial, cooperative, and integrative and dualist strains of comity. 
For perspectives on these types of comity see generally, MW Lien, ‘The Cooperative and 
Integrative Models of International Judicial Comity: Two Illustrations Using Traditional Discovery 
and Breard Scenarios’ (2001) 50 Catholic University Law Review 591. For ‘positive comity’, see 
generally B. Sweeny, ‘Combatting Foreign Anti-Competitive Conduct: What Role for 
Extraterritoriality?’ (2007) 8(1) Melbourne Journal of International Law 35. For ‘reciprocal 
comity’, see generally, EJ Janger, ‘Reciprocal Comity’ (2011) 46 Texas International Law 
Journal 411. 
580 The multiplicity of nomenclatural diversity extends to civil law countries. Consolo referred to 
the rules of labour comity in the context of Italian jurisprudence but also considered the viability 
of industrial comity, commercial comity, and familiar comity. See C Consolo, ‘Discretionary 
Powers and Hierarchy of Judges: Variations on Four Recent Issues Arising from Case Law and 
Legislation (in the Three Main Civil Law Systems: France, Germany, and Italy)’ in M Storme and 
B Hess (eds), Compétence Discrétionnaire du Juge: Limites et Contrôle (Kluwer 2003) 289. 
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This reality is illustrated by the fact that the types of comity which will be 

discussed shortly are different from those already mentioned, at least in 

nomenclature. These are prescriptive comity, adjudicatory comity, and comity of 

the courts.   

 

5.4.2 A Search for Clarity: Prescriptive Comity, Adjudicatory 
Comity and Comity of the Courts 

Prescriptive comity refers to the respect which States afford each other by 

limiting the effect of their laws. This type of comity is usually exercised by 

legislatures during the process of enacting laws.581Adjudicatory comity has been 

explained in a somewhat similar manner.582 Adjudicatory comity takes account 

of the impact of foreign laws on the forum courts by prescribing the jurisdiction 

of domestic sovereign’s courts. Adjudicatory comity has thus been described as 

a set of principles that justify deference by a domestic court to the judgments of 

a foreign court.583 Despite the similarity between prescriptive and adjudicatory 

comity, the clear discretionary basis of the latter is significant. Comity of the 

courts is described as the tool of analysis which the forum courts use in 

determining whether to extend adjudicatory comity to a case.584 
 

Prescriptive comity poses some challenges. The first challenge is that it does 

not help to clarify the content of comity. Instead, prescriptive comity is premised 

on the unjustifiable presumption that the contents of comity are clear. This 

challenge applies to the other types of comity. The second and more practical 

challenge which prescriptive comity poses is that it can be confusing. 

Prescription may connote command or peremptoriness. Huber’s maxims and 

postulations concerning comity clearly contemplated a concession by the forum 

courts on the ground of public policy.585 A concession is discretionary rather than 

                                                           
581 Hartford Fire Insurance Co. et al v California et al 509 U.S. 817 (1993). Prescriptive comity 
has been traced to Huber for no reason other than the fact that comity itself is traced to Huber. 
Huber does not use the term ‘prescriptive comity’ in his De Conflictu Legum. However, Huber’s 
comity has been termed a prescriptive comity because the sovereign who already had power to 
prescribe rules for considering cases in its courts, could decide to apply its own law. See 
Calamita (n 428) 623. 
582 This similarity may account for the restriction of Justice Scalia’s categorisation to two: 
prescriptive comity and comity of the courts.  
583 Calamita (n 428) 626. 
584 Hartford Fire (n 581) 817. Calamita (n 428).  
585 Huber’s De Conflictu Legum (n 100) 403 para 2. 
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obligatory. However, this is a relatively minor point since the word ‘prescriptive’ 

can also be used in the sense of guidance. A more serious issue regarding the 

second challenge is that prescriptive comity requires a clear articulation of 

applicable rules.586 A response to this challenge may involve a reference to 

Hilton or other cases which have applied comity but the discussions so far show 

that the doctrine arguably does not contemplate and certainly does not contain 

any clear or systematic rules.587 In a manner typical of comity, prescriptive 

comity is anchored on an assumption. This assumption is underscored and 

illustrated by Justice Scalia’s examination of prescriptive comity as a canon of 

statutory construction. In this regard, comity is exercised by legislatures during 

the law-making process and the courts assume that it has been exercised when 

they are involved in the interpretation process with respect to the scope of such 

laws.588 
 

Adjudicatory comity and comity of the courts are more relevant to this thesis 

because they are concerned with indirect jurisdiction.  The discretion of the 

registering courts underpins adjudicatory comity and comity of the courts to 

recognise and enforce a foreign judgment. The fact that adjudicatory comity 

justifies deference by a domestic court to the judgments of a foreign court is 

illustrated by the part of Hilton where comity is described as neither a matter of 

absolute obligation nor mere courtesy or goodwill.589 On the other hand, the fact 

that comity of the courts is a basis on which judges may decline to exercise 

jurisdiction (on a forum non conveniens basis) is also illustrated by Hilton. That 

is the part where Justice Gray refrained from comparing French procedures with 

the United States procedures to determine the issues before the court.590 Since 

                                                           
586 GJ Postema, A Treatise of Legal Philosophy and General Jurisprudence. Legal Jurisdiction 
in the Twentieth Century: The Common Law World (Springer Dordrecht Heidelberg 2011) 108. 
587 Calamita argued that Hilton stipulated ‘very specific and manageable rules’ with respect to 
the recognition and enforcement of foreign judgments based on the principles of comity. 
However, it is ironic to assert on the same page that comity’s unpredictable side emerges when 
courts fail to use its principles to construct “rules of meaningful specificity”. See Calamita (n 428) 
627 and fn 71 therein respectively. 
588 Justice Scalia, in his dissenting judgment, observed that this complements the canon of 
interpretation which is a presumption against an extraterritorial application of legislation.  See 
Hartford Fire (n 581).  
589 Calamita (n 428) Hilton (n 103)163-4. 
590 Calamita (n 428). 
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there is a distinction between both, the logical extension would be that they 

should be kept distinct. 
 

The question is whether adjudicatory comity and comity of the courts can be 

separated and whether it is viable to keep them distinct. Since the application of 

adjudicatory comity is premised on comity of the courts, some theoretical and 

practical insights are critical to contextualising the suggested distinction. Comity 

of the courts has also been described as where judges decline to exercise 

jurisdiction over matters more appropriately adjudged elsewhere.591 This 

postulation by Justice Scalia does not strengthen the argument that comity of 

the courts is a distinct tool necessary for the application of adjudicatory comity. 

This is because it presupposes that an alternative and more appropriate forum 

is critical to the issue under consideration. This line of reasoning may be 

persuasive for forum non conveniens cases but hardly so for straightforward 

applications with respect to the recognition and enforcement of foreign 

judgments.  A judgment creditor from a foreign country who pursues a judgment 

debtor to his home country or where his assets are located usually has one 

priority: to seek the recognition and enforcement of his judgment in the forum 

country.  
 

Comity of the courts is often either used in the context of forum non conveniens 

(and similar matters of a preliminary objection nature) or the latter is discussed 

soon after a discussion of comity of the courts.592 It may not be very easy to 

appreciate the practical value of the distinction. When a creditor seeks to enforce 

his claim in another State under the doctrine of comity, the basic concern is that 

the principle of territoriality does not frustrate his enforcement application even 

when such an application cannot be supported by a formal reference to an 

appropriate treaty between States.593 The critical point is that a court can 

exercise discretion to recognise a foreign judgment based on the doctrine of 

                                                           
591 See Hartford Fire (n 581). 
592 See generally, E. Robertson, ‘Comity be Damned: The Use of Antisuit Injunctions against the 
Courts of Foreign Nation’ (1998) 147 University of Pennsylvania Law Review 409; Salles uses 
both adjudicatory comity and comity of the courts in a rather fused sense. See LE Salles, Forum 
Shopping in International Adjudication: The Role of Preliminary Objections (Cambridge 
University Press, 2014) 217-218; Calamita (n 428) 624-636. 
593 M Berglund, Cross-Border Enforcement of Claims in the EU: History, Present Time and 
Future (Kluwer Law International 2009) 125. 
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comity but the court is generally under no compulsion to do so.594 This is 

because the doctrine itself is based on an imperfect obligation and it is the 

prerogative of foreign States to apply it.595 Therefore, the various attempts to 

propound or apply different types of comity with a view to finding some principled 

basis or structure, apart from being highly debatable and rather unconvincing, 

are premised on uncertainty. Describing comity as ‘a flop’ is a rather strong 

critique,596 but comity has many deficiencies and lacks any coherence for 

sustainable development in the free movement of foreign judgments. The courts 

have not succeeded in attaining coherence. 

 

5.4.3 The Role of the Courts in Comity 

The role which the courts should play in the interpretation and application of 

comity is central to the doctrine. Therefore, it may be considered a judicial 

invasion of political functions. This is because a broad spectrum of non-legal 

issues is usually considered in the application of comity. Therefore, the courts 

are easily drawn into a consideration of issues which they are not equipped to 

handle. This miscellany of issues can be illustrated by separation of powers vis-

à-vis international relations. The recognition of a foreign State is an example of 

a political question which is generally considered by the executive organ rather 

than the judiciary.597 In such cases, it would be appropriate for the courts to 

maintain their core judicial functions.598   
 

The fact that the courts are restricted from considering such political questions 

does not mean that there are no other issues of a political nature which they 

consider sometimes.599 Governmental interests generally have a political 

                                                           
594 LL Vest, ‘Cross-Border Judgments and the Public Policy Exception: Solving the Foreign 
Judgments Quandary by Way of Tribal Courts’ (2004) 153 University of Pennsylvania Law 
Review 797, 804.  
595 Story (n 371) s 33. 
596 Nadelmann extended this criticism to ‘all general theories in the field of conflict of laws’. See 
KH Nadelmann, Conflict of Laws: International and Interstate: Selected Essays (Martinus Nijhoff 
1972) 23. 
597 Jones v United States 137 U.S. 202, 212 (1890). 
598 767 Third Avenue Associates XI v Consulate General of Socialist Federal Republic of 
Yugoslavia 218 F. 3d. 152 (2nd Cir. 2000). Political questions can also have implications for 
fairness when there is an inquiry into systemic inadequacy in the foreign jurisdiction. See J Todd, 
‘The Rhetoric of Recognition’ (2013) 45(2) McGeorge Law Review 209, 212. 
599 Even in the context of the political question doctrine in the United States, the case of 767 
Third Avenue Associates XI v Consulate General of Socialist Federal Republic of Yugoslavia 



108 
 

 
 

undertone since such interests are articulated within polities. Admittedly, the 

governmental interest of a State can be a composite of particular and sometimes 

competing interests. Thus, what may emerge as governmental interests may be 

the result of interest-weighing at the intrastate level. However, it would be 

superficial to equate such balancing of interests at an intrastate level with what 

would apply in a conflict of laws situation.600 For example, non-enforcement of 

a revenue or penal judgment is based on political considerations to the extent 

that it is done partly to avoid embarrassing a foreign State and to enforce 

indirectly a foreign State’s laws. The criticism that the courts invade the political 

arena is, however, made in the light of occurrences which are as varied as the 

connotations of comity itself. Political decisions by the courts in this context have 

the tendency to increase uncertainty. There is no exhaustive list of issues which 

will fall within the remit of the political question doctrine and it must, therefore, 

be considered on a case by case basis.601 The nature of comity arguably 

indicates that it is not viable to have a definitive list of cases where comity will 

be applicable.602 This is the perspective from which judicial practice may be 

considered as an invasion into executive functions and generally does not 

promote the separation of powers.  
 

This issue of conflating executive and judicial functions may also be considered 

from a converse perspective: an issue of law is treated like an issue of politics 

when courts are required to defer to the executive organ of government once 

the latter has considered the legitimate interests of other nations and taken a 

decision.603 In any case, political considerations are a defining feature of comity. 

                                                           
would likely have turned out differently if a substantive right of individuals compromised by the 
policy were affected. The claim in this case was generally a non-justiciable question because it 
concerned the recognition of successor States to the former Socialist Federal Republic of 
Yugoslavia. For an illuminating discussion concerning the delineation of the political question 
doctrine in the context of substantive individual rights, see ‘Kadic v Karadzic: Do Private 
Individuals have Enforceable Rights and Obligations under the Alien Torts Claims Act’ (1996) 6 
Duke Journal of Comparative and International Law 319. 
600 Hill suggested that both levels of interest-weighing were not ‘essentially different’. See A Hill, 
‘Governmental Interest and the Conflict of Laws — A Reply to Professor Curie’, (1959-1960) 27 
University of Chicago Law Review 463, 503. 
601 See Baker v Carr 369 U.S. 186, 211 (1962). 
602 Pigott was much more pessimistic and suggested that it was ‘impossible to define’ the limits 
of comity since the doctrine is essentially characterised by uncertainty and vagueness. See 
Pigott (n 533) 5.  
603 An example is the U.S. Justice Department. Contrary to what its name may suggest, the U.S. 
Justice Department is not an appendage of the Judiciary. It is an agency of the United States 
Executive Branch and the Attorney General is a presidential appointee. In Nigeria, the equivalent 
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The courts are distracted from their traditional and constitutional functions to 

consider questions which they are not equipped to answer and which they are 

likely to answer wrongly.604 Courts ought to concentrate on the dispensation of 

justice especially as fairness is more important than comity per se. 

Cosmopolitan fairness would be compatible with such focus because State 

interests will be considered in promoting the enforcement of obligations and 

facilitating the free movement of foreign judgments. 
 

The confusion between the organs of government, especially the executive and 

the judiciary, has partly contributed to a lack of coherence in the application of 

comity. This conflation of governmental powers has contributed to the decline of 

comity.605 As already indicated, there is hardly any discernible or clear 

theoretical content in the doctrine of comity. If there is any such content, it 

arguably lacks sophistication. The absence of any theoretical sophistication 

prevents principled answers to doctrinal questions.606 The rather indiscriminate 

role of the courts can undermine judicial integrity. The obligation to obey a law 

can be promoted by the provision of clear requirements. 

 

5.4.4 Is Comity Obligatory? 

The vagueness of comity is a fundamental deficiency. It is difficult to enforce a 

vague legal framework on a peremptory basis. Despite the vagueness that 

undermines comity from an obligatory perspective, there have been efforts to 

elevate comity to an obligation. Such efforts have not yielded fruitful results. It 

would be difficult to attain cosmopolitan fairness in the recognition and 

enforcement of foreign judgments without a considerable degree of obligation in 

                                                           
is the Ministry of Justice while in South Africa, it is the Department of Justice and Correctional 
Services. In both cases, their respective ministers are presidential appointees. Lowenfeld’s 
concern was about the implications of deference and when it may affect the relevance of the 
courts. In applying cosmopolitan fairness, this thesis also considers whether and to what extent 
there has been a political interference in judicial functions and what implications they have for 
fairness in international private litigation. See AF Lowenfeld, ‘Conflict, Balance of Interests, and 
the Exercise of Jurisdiction to Prescribe: Reflections on the Insurance Antitrust Case’ (1995) 
89(1) The American Journal of International Law 42, 53. 
604 Chase considered that the Judiciary even lacked applicable standards to adjudicate claims 
involving foreign policy. See CR Chase, ‘Political Question Doctrine: Preventing the Challenge 
of U.S. Foreign Policy in 767 Third Avenue Associates v Consulate General of Socialist Federal 
Republic of Yugoslavia’ (2001) 50(4) Catholic University Law Review 1045, 1078. 
605 Waller suggested that the lack of a coherent and principled basis led to the ‘demise’ of comity. 
See SW Waller, ‘The Twilight of Comity’ (2000) 28 Columbia Journal of Transnational Law 563. 
606 Todd (n 598) 212. 
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the recognition and enforcement of foreign judgments. In doing so, a balance 

ought to be struck between the need to retain some discretion not to enforce 

certain foreign judgments and the need to ensure some obligation to guarantee 

predictability which is critical to ensuring fairness in the recognition and 

enforcement of foreign judgments.  
 

Hilton is critical to evaluating comity from a standpoint of obligation. After 

reviewing several American and English authorities concerning the recognition 

and enforcement of foreign judgments, Justice Gray declared that subject to due 

process and public policy in the foreign court of competence, and any other 

exceptional reason why the doctrine of comity should not be allowed to take full 

effect, the merits of the foreign judgments should not be reviewed.607 Although 

Justice Gray disapproved of Justice Blackburn’s opinion in earlier cases which 

supported obligation, it appears that both approaches of comity and obligation 

do have some intersecting points.608 One such intersecting point is that there is 

a presumption of a debt emanating from a foreign court.609 A presumption of 

debt means that the judgment by the foreign court is a basis for inferring that the 

judgment debtor is indebted to judgment creditor where a competent court has 

decided a case.610 The doctrines of comity and obligation are premised on the 

existence of a debt as a result of adjudication in the foreign court.611 The 

question is what effect should be given to such a debt by the registering court. 

                                                           
607 Hilton (n 103) 202-203. Ritchie v McMullen 159 U.S. 235 (1895) was being decided at the 
same time. 
608 Such cases are Goddard v Gray (n 465) 139, 148-149 and Schibsby v Westehholz (n 103) 
159. 
609 It is in this context that many critics of obligation confer a potentially distinct advantage on 
obligation. By not readily realising that comity does not consider the issue of how obligations 
arise, there any hardly any efforts to address this matter. The result is a complication of 
challenges in the application of comity in a contemporary world. Wintraub notes that there is 
hardly an explanation in Hilton as to why recognition of foreign judgments should be based on 
comity. See RJ Wintraub, ‘How Substantial is our Need for a Judgment-Recognition Convention 
and What Should We Bargain Away to Get It?’ (1998) 24 Brooklyn Journal of International Law 
167, 177. 
610 Williams v Jones (n 550) 628. Despite the rebuttable nature of this presumption, it has been 
criticised as a major deficiency of the doctrine of obligation. See See Ho (n 363) 443. 
611 A presumption of debt or prima facie debt is different from assumpsit. Assumpsit concerned 
an action for damages caused by a breach of contract. This is different from prima facie debt, 
although both terms sometimes seem to be used in an analogous way. The combined effects of 
the Common Law Procedure Act 1852, and the Judicature Acts of 1873 and 1875 rendered the 
action of assumpsit obsolete. This was also the case in the United States after the adoption of 
the Federal Rules of Procedure in 1938. 
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Under the English common law, a presumption of an existing debt from the 

foreign court may be rebutted by impeachment on grounds of fraud. Otherwise, 

such a judgment would be conclusive and binding upon the parties.612 The 

scope for such a rebuttal is narrow and the defences available to the defendant 

are limited.613 On the other hand, the American approach in the context of Hilton 

provides for the rebuttal of this presumption in a much more liberal manner. 

Justice Blackburn had earlier observed that in determining how far a judgment 

could be impeached (on grounds of error or jurisdiction), the effect of the foreign 

judgment would not depend on ‘that which is loosely called comity’. Instead, he 

noted that a good defence would be anything which negatives the existence of 

a legal obligation or excused the defendant from performing the obligation.614 

While both the American and English approaches are based on the presumption 

of a debt from the foreign court, they differ as to how such presumption may be 

rebutted: the English court favours a narrow and conservative rebuttal system 

whilst the American approach is very liberal.615 This disparity is highlighted by 

the vague and indeterminate nature of comity which the court in Hilton admitted 

at the outset: the ‘comity of nations’ was a phrase often criticised but without any 

satisfactory substitute suggested.616  
 

Despite the presumption of a debt from the foreign court, the nature of comity 

makes it difficult to determine if it is obligatory. If there is an obligation, then the 

question is if such an obligation is legal or merely moral. One perspective to the 

issue is that the doctrine of comity rests on the deeper foundation of ‘paramount 

moral duty’ rather than mere courtesy.617 It is difficult to appreciate the potency 

of what such a moral obligation would be in practice, especially from a 

                                                           
612 Russell v Smyth (n 460) 819. 
613 Hartley (n 6) 397. 
614 Goddard (n 465) 139, 148, 149; Schibsby (n 103) 155, 157. 
615 Although Justice Gray observed that assuming a foreign judgment imposes or creates a duty 
of obligation was a remnant of ‘ancient fiction’, there is a subtle distinction between the existence 
of a debt, in a strict sense, and the existence of a duty or obligation. See Hilton (n 103) 201.  
616 (n 103) 163. 
617 Justice Story noted that if such a moral duty did not exist, as he believed it did not, it meant 
that there was an imperfect obligation such as beneficence, humanity, and charity. The 
implication was that every State would decide the nature and application of such a duty. See 
Story (n 371) s 33. 
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Westphalian standpoint of the international legal order.618 If such an obligation 

is imperfect since it has no peremptory force of its own, the question is whether 

it is practical to even consider it and what value it may have.619 What is the value 

of a moral obligation in the real world of business where the maximisation of 

profit is of paramount importance? Whilst comity may be used to facilitate 

commerce through a harmonious consideration of cases, the lack of obligation 

undermines predictability. One clear effect of this is the potential for unfairness. 

It is in this context that some proponents of comity considered ways of weaving 

obligatory effect into the doctrine.620 This may be also considered from the 

perspective of a legal commitment of a contractual nature. In such a case, the 

gravity of a breach of a legal commitment exceeds that of a breach of comity 

since some countries may not be legally entitled to considerations of comity.621 

In other words, comity involves a moral obligation to enforce a legal right. In this 

case, it reverts to the issue for which the doctrine of obligation has been 

criticised:  when or how a legal obligation arises. In this regard, therefore, both 

the doctrines of comity and obligation share a similarity. However, the doctrine 

of comity is inferior to the doctrine of obligation in terms of theoretical 

sophistication. This is particularly so because there is no principled basis upon 

which such a moral obligation would be enforced. An application of comity 

ostensibly involves due regard to international convenience and the rights of 

citizens at the same time.  This is a very difficult task which does not promote 

certainty or predictability. The concept of comity is anchored on universality. If 

there were comity solely between two sovereigns, it would diminish and, even 

eventually, obliterate the universal comity.622 For example, practices between 

two States may have negative implications for other States. 

 

                                                           
618 For a discussion on the impact of the Dutch independence from Spanish legal domination in 
the light of Westphalian settlement, and the impact on justice or morality in the international legal 
order, see Rubin (n 558) 136. 
619 Rubin (n 558) 135. 
620 The argument that comity is not a matter of ‘absolute obligation’ clearly implies some degree 
of obligation. See Hilton (n 103) 164. 
621 A Ben-Ezer and AL Bendor, ‘The Constitution and Conflict-of-Laws Treaties: Upgrading the 
International Comity’ (2003) 29(1) North Carolina Journal of International Law and Commercial 
Regulation 1, 17. 
622 Pigott (n 438) 6-7. 
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There is possibly a viable middle ground: comity may be considered a practical 

term for a norm which has not formed into consistent State practice or it has but 

remained nonbinding since it is dependent on voluntary action.623 This indicates 

that comity is more appropriate for inter-State relations and holds very little 

practical value for litigants.624  First, the nature of private litigation can be so 

varied and volatile that waiting for activities to crystallise into practice would 

promote inefficiency and uncertainty. Secondly, no degree of practice can raise 

voluntariness beyond a moral obligation especially as private contracts hardly 

impact on the common weal. For example, there would hardly be any threat to 

national security or global peace concerning an international private litigation.625 

A related issue is whether any frequency of commercial practice can crystallise 

into established reciprocity to promote predictability and fairness. The first task 

is to determine whether reciprocity is a viable tool for the recognition and 

enforcement of foreign judgments.  

 

5.5 Reciprocity 
5.5.1 Broad Notions of Reciprocity  

Reciprocity generally connotes a mutual exchange.626 Such an exchange may 

concern goods or services, but the exchange would be mutually beneficial. The 

                                                           
623 In the Wildenhus’ Case, Justice Waite clearly placed usage on the same pedestal as comity 
in a case which concerned merchant vessels entering foreign ports and a consideration of the 
applicable governing law. See the Wildenhus’ Case 120 U.S. 1, 12 (1887). For some insights 
into the theory of voluntary international law in the context of the recognition and enforcement 
of foreign judgments, see Castel ‘Recognition and Enforcement of Foreign Judgments in 
Personam and in Rem in the Common Law Provinces of Canada’ (n 389) 17.  
624 For detailed insights into comity in the light of customary international law, see DL Sloss, MD 
Ramsey and WS Dodge (eds) International Law in the U.S. Supreme Court: Continuity and 
Change (Cambridge University Press, 2011) 100. There are, however, a few exceptional or even 
random cases where the application of comity is clearly premised on the search for individual 
fairness such as Bank Aguste v Earle. It is instructive to note that the case itself involved an 
extensive debate on striking a balance between State interests and individual interests. 
Expectedly, it resulted in a split decision. See the U.S. Supreme Court judgment in Bank Auguste 
v Earle 38 U.S. 519, 589 (1839). 
625 Restrepo took the view that the impact of international private litigation on national security 
was so significant that every national security practitioner ought to take it seriously. Restrepo 
was an Obama presidential appointee for 6 years. More importantly, his analysis did not address 
how such an impact may be measured and this is left to individual perception and political 
persuasion. For the argument that international private litigation can affect foreign policy 
interests and relationships even when a State is not a party to the proceedings, see generally, 
DA Restrepo, ‘Individual-Based, Cross-Border Litigation: A National Security Practitioner’s 
Perspective’ (2013) 34(4) University of Pennsylvania Journal of International Law 743. 
626 A Lehnoff, ‘Reciprocity and the Law of Foreign Judgments: A Historical-Critical Analysis’ 1956 
(XVI) Louisiana Law Review 465, 471. 
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transfer of such goods or services from one party would usually be contingent 

upon a transfer from the other party.  More than two centuries ago and almost a 

century before Hilton, France had successfully resorted to reprisals when 

French creditors were not paid on equal terms with local creditors in some Swiss 

cantons.627 Apart from the practical application of reciprocity in commercial 

transactions for centuries, it has been used not just in law but also in other fields 

of endeavour. Such fields include economics,628 international relations,629 

international politics,630 religion,631 and even remotely related areas such as the 

pure sciences.632 These varied examples illustrate how reciprocity can be used 

in non-legal contexts and underscore the need for a clear meaning in the 

recognition and enforcement of foreign judgments.633 
 

In law, the whole idea of reciprocity can also be encapsulated in the Latin phrase 

quid pro quo. Under the English common law, an action of debt cannot be 

brought where there is no quid pro quo or consideration. As such, when the 

action of assumption was developed, such agreements were also not 

enforceable.634 Even in the law of contract, the application of quid pro quo has 

                                                           
627 Nadelmann noted that it was proper. See KH Nadelmann, ‘Reprisals Against American 
Judgments?’ (1952) 65 Harvard Law Review 1184, 1189. A statute of Como and treaties which 
emphasised national treatment existed as long ago as the twelfth and thirteenth centuries. See 
Lehnoff (n 626) 477. 
628 B Greiner and MV Levatti, ‘Indirect Reciprocity in Cyclical Networks: An Experimental Study’ 
(2005) (26 (5) Journal of Economic Psychology 711.  
629 RO Keohane, ‘Reciprocity in International Relations’ (1986) 40(1) International Organization 
1, 6-7. Keohane noted that even though reciprocity can sometimes be analogous, the essential 
dimensions of ‘contingency’ and ‘equivalence’ remain consistent. Even these essential concepts 
are sometimes difficult to apply in practice because it is difficult to precisely measure 
equivalence. The status of individuals or States differ and circumstances are dynamic. 
Therefore, parties may only be able to benefit from a rough equivalence. 
630 Rock noted that reciprocity in international politics usually involved the use of inducements 
and threats. See SR Rock, Appeasement in International Politics (The University Press of 
Kentucky 2000) 164. 
631 The ethic of reciprocity is usually referred to as the ‘Golden Rule’ in most of the world’s major 
religions. Indeed, the golden rule has been a major source of inspiration for moral philosophy, 
human rights law, and jurisprudence. See JA van der Ven, Human Rights or Religious Rules? 
(IDC Publishers 2010) 127. 
632 Newton’s Third Law of Motion ‘To every action there is always an equal and opposite reaction’ 
is also commonly referred to as the Law of Reciprocal Actions. 
633 In the context of recognition and enforcement in Africa, Oppong noted that reciprocity was 
‘sometimes ambiguous’. See Oppong, Private International Law in Commonwealth Africa (n 77) 
316. 
634 EG Lorenzen, ‘Causa and Consideration in the Law of Contracts’ (1919) 28 Yale Law Journal 
621, 636. Lorenzen gave a comprehensive historical account of how quid pro quo developed 
from the Roman theory of contracts and its various forms of influence on modern contract law. 
The doctrine of consideration is a point of difference between the common and civil law systems. 
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been controversial with respect to fairness and concerns about avoiding injustice 

to promisees.635 
 

In the sphere of recognition and enforcement of foreign judgments, the quid pro 

quo concept has been applied as a very significant tool in the negotiation of 

bilateral and multilateral treaties. The creation of a generally uniform European 

legal regime on the recognition and enforcement of foreign judgments is based 

on a system of reciprocity. It would be difficult to achieve such uniformity if 

Member States did not reciprocate treaty negotiation efforts.636 Arguably, a 

convention cannot be negotiated like a trade agreement with concessions from 

negotiating parties.637 Although von Mehren’s report may have been influenced 

by his political post as a member of the United States delegation, it is quite 

difficult to appreciate how treaties can be negotiated successfully without 

reciprocal concessions by the negotiating parties. The presumption that 

democratic countries have mutual respect for each other’s judicial systems and 

have a ‘shared perception of essential fairness’ begs the question of what would 

amount to fairness and why reciprocity can or cannot achieve that.638 In any 

case, a quid pro quo presupposes a mutual benefit even though it may not be a 

precise measurement or a trade-off. For example, in return for giving up tag 

jurisdiction according to Brussels, other European Union countries removed 

their exorbitant bases of jurisdiction against UK residents.639 Sometimes 

negotiations concerning a treaty can become more difficult or complicated where 

negotiating parties are particularly reluctant to make practical concessions on a 

quid pro quo basis.640 

 

                                                           
635 CD Ashley, ‘The Doctrine of Consideration’ (1913) 26(5) Harvard Law Review 429.   
636In this context, von Mehren used reciprocity in a negotiation sense.  The U.S. had been a 
clear exponent of using reciprocity in negotiations at the Hague. See Von Mehren ‘Recognition 
and Enforcement of Foreign Judgments: A New Approach for the Hague Conference?’ (n 256) 
283. Hulbert also suggested that the reciprocity requirement was necessary for the Hague 
conference negotiations and thus the need for reciprocity became spent after the negotiations. 
See Hulbert (n 575) 646. 
637 AF Lowenfeld, ‘Thoughts about a Multinational Judgments Convention: A Reaction to the von 
Mehren Report’ (1994) 57(3) Law and Contemporary Problems 289, 303. 
638 ibid. 
639 V Black, J Blom and J Walker, ‘Current Jurisdictional and Recognition Issues in the Conflict 
of Laws’ (2011) 50 Canadian Business Law Journal 499, 512. 
640 For a general account of the ‘lack of willingness to incur a Quid Pro Quo’ especially between 
the U.S and Europe, see SP Baumgartner, The Proposed Hague Convention on Jurisdiction and 
Foreign Judgments (J.C.B. Mohr 2003) 70. 
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Where reciprocity is generally applied, the search for fairness has been a 

concern for individuals or States. It is not clear how much success has been 

achieved so far in the broad applications of reciprocity, but the application of 

reciprocity has been challenging concerning foreign judgments in African 

countries such as South Africa and Nigeria.641 This is because the competing 

interests between the State and litigants have sometimes made it difficult to 

determine what would amount to fairness in particular circumstances. A case 

law background to the emergence of reciprocity as a theoretical basis for the 

recognition and enforcement of judgments would help to contextualise the 

search for fairness as a major concern for States and litigants. 

 

5.5.2 A Brief Historical Case Law Contextualisation of 
Fairness  

In Hilton, the United States Supreme Court reversed the judgment of the lower 

court based on comity.642 The Court considered that foreign judgments 

(including American judgments) could not be enforced in France without a 

revision au fond. The practical effect of a revision au fond was the need for 

another phase of litigation. The Court thus decided that the French judgment 

could only be a prima facie evidence of the validity of the plaintiff’s claim, but 

certainly did not have a conclusive effect for enforcement purposes. In other 

words, the Supreme Court denied judgment in favour of the defendant for want 

of reciprocity.643 Hilton is a classic illustration of how reciprocity can be applied 

                                                           
641 The ambiguity with respect to the term undermines its importance in the interpretation of 
statutes. Clarity is however critical to the predictability and fairness in African States such as 
South Africa and Nigeria. Although Oppong notes that there is no express requirement that 
recognition under the Enforcement of Foreign Civil Judgments Act 1988 should be based on 
reciprocity, the application of the Act is limited to countries which have been designated by the 
relevant minister and published in the Gazette. Therefore, Kelbrick identifies the common law 
procedure as the only practicable method of enforcing foreign judgments other than those 
emanating from some neighbouring States. Currently, only Namibia has been so designated. 
See Oppong Private International Law in Commonwealth Africa (n 77) 316 and 375. See also R 
Kelbrick, Civil Procedure in South Africa (3rd edn, Wolters Kluwer Law 2015) para 323. 
642 (n 103). The 5-4 split decision itself shows how challenging it can be to determine what would 
amount to fairness for litigants and what theoretical basis may be used to achieve this.  
643 Hilton (n 103) 202-203. In Morguard, the Canadian Supreme Court adopted the reverse of 
the approach in Hilton. The Supreme Court accepted that the Alberta judgment should be 
recognised but decided that comity, rather than reciprocity, should be the basis for recognising 
the judgment. This perspective is instructive because the British Columbia courts had employed 
the principle of reciprocity in Travers v Holley (1953) 2All ER 794 and it was on this basis that 
English common law rules regarding divorce were extended.  Although Travers v Holley 
concerned matrimonial causes, it was the basis on which the English common law rules on 
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in the recognition and enforcement of foreign judgments and what implications 

it has for litigants. In Hilton, the merits of the case between the litigants became 

irrelevant and State interests were given paramount importance. The practical 

issues can be complicated. An example is where a State argues that the 

protection of State interests extends to the protection of citizens and how other 

States treat them. Guyot’s home country, France, did not abandon revision au 

fond until more than half a century later.644 The application of cosmopolitan 

fairness, as articulated in this thesis, would have had a significant impact on the 

Court’s analysis in Hilton. This is because cosmopolitan fairness requires a 

consideration of not only State interests, but also litigants’ interests with a view 

to promoting the enforcement of obligations. 
 

In Ritchie v McMullen, a case decided on the same day that Hilton was decided, 

Justice Gray applied reciprocity to the effect that the Canadian judgment was 

enforceable since a judgment given by an American court would be given 

conclusive effect in similar circumstances.645 The practical effect of Hilton was 

that reciprocity became binding on the lower federal courts.646 Whether or not 

the lower federal courts would grant conclusive effect to foreign judgments thus 

depended on how the foreign country would regard American judgments. This 

                                                           
recognition and enforcement on foreign judgments were extended to the New South Wales 
Court. For a detailed discussion on the movement from reciprocity to comity in Canadian 
jurisprudence, and the influence of English common law rules since Canada was a former British 
colony, see J Blom and E Edinger, ‘The Chimera of the Real and Substantial Connection Test’ 
(2005) 38 University of British Columbia Law Review 373, 416. 
644 See Munzer v Munzer (Cass. Civ., 7 Jan. 1964, J.C.P. 1964 ii. 13590). Although the Court’s 
decision concerns how revision au fond gave way to a marked increase in the recognition and 
enforcement of foreign judgments, some requirements still had to be to be met. One of such 
requirements was that the foreign court could not have applied the law indicated by the choice-
of-law rules. If the foreign court applied had not applied such law, then it was necessary to 
establish that the law applied was substantially those provided in the rules. See AT von Mehren, 
‘International Commercial Arbitration: The Contribution of French Jurisprudence’ (1986) 46(5) 
Louisiana Law Review 1045, 1054. 
645 (n 607) 202-203. 
646 See Gio v Westervelt 116 Fed. 1017 (C.C. N.Y. 1902), a case concerning an Italian judgment; 
Straus v Couried 121 Fed. 199 (C.C. N.Y. 1902) concerning an Australian judgment; and Cruz 
v O’Boyle 197 Fed. 824 (D.C. Pa 1912) in respect of a Mexican judgment. In all these cases, 
the foreign judgments were granted conclusive effect based on reciprocity. History repeated 
itself in Kessler v Armstrong Cork Company 158 Fed. 744 (C.C.A. 2d, 1907) where the French 
judgment was not granted conclusive effect. 



118 
 

 
 

was so although there was a subtle expression of dissatisfaction in a couple of 

cases.647 
 

In the leading case of Johnston v Compagnie Générale Transatlantique, the 

New York Court of Appeals refused to apply reciprocity.648 The Court clearly 

rejected reciprocity as a basis for enforcement of foreign judgments and 

declared that recognition and enforcement should be based on the 

persuasiveness of the foreign judgment.649 Soon after this case, the relevance 

and application of Hilton was redefined when the United States Supreme Court 

in another leading case decided that unless a treaty or federal statute applies, 

the relevant standards are matters that fall within the remit of state law.650 Before 

Erie Railroad Co. v Tompkins,651 reciprocity was binding on the lower federal 

courts. However, this changed as the Court decided that there was no general 

federal common law. State law governs the recognition and enforcement of 

foreign judgments in United States federal courts. This did not improve 

uniformity in the United States although there have since been legislative 

attempts to promote uniformity.652 Some states have adopted reciprocity 

requirements with implications for other states as well as foreign States.653 

 

                                                           
647 An example is Direction Der Disconto-Gesellschaft v United States Steel Corporation 300 
Fed. 741 (D.C. N.Y. 1924) where the court drew a tenuous distinction between the application 
of reciprocity and recognising obligations arising in the foreign country.  
648 152 N.E 121, 123 (N.Y. 1926). Coincidentally, this case also involved a French defendant. 
649 The Supreme Court of Georgia also adopted this position in Coulborn v Jospeh 195 Ga. 723, 
25 SE 2d. 576 (1943). 
650 Erie Railroad Co. v Tompkins 304 U.S. 64 (1938). 
651 ibid. 
652 The decision added some impetus to criticisms of the vested rights theory as the theory also 
concerned the application and effect of case law. Erie has remained a perennial cause for 
scholarly debate. See LA Brilmayer, ‘Untethered Norms After Erie Railroad Co. v Tompkins: 
Positivism, International Law, and the Return of the “Brooding Omnipotence” ’ (2013) 54 William 
& Mary Law Review 725, 749. 
653 Only a few states in the U.S. have adopted the reciprocity requirement or a limited reciprocity 
requirement in addition to the United Foreign-Country Monetary Judgments Recognition Act. 
Some of such states (e.g. Florida, Idaho, Ohio and Texas) stipulate that reciprocity is a 
discretionary basis for non-recognition. Georgia and Massachusetts stipulate the absence of 
reciprocity by the foreign state is a mandatory ground for non recognition. This implies further 
implies uncertainty since a foreign judgment may be enforceable in one UFMJRA state (e.g. 
California) and unenforceable in another UFMJRA state (e.g. Massachusetts) based on 
reciprocity. See for example, Idaho Code s 10-1404(2)(g). See SI Strong, ‘Recognition and 
Enflorcement of Foreign Judgments in U.S. Courts: Problems and Possibilities’ (2014) 33(1) The 
Review of Litigation 45, 71-72. The Review of Litigation Also see generally, CC Chao and CS 
Neuhoff, ‘Enforcement and Recognition of Foreign Judgments in United States Courts: A 
Practical Perspective’ (2001) 29(1) Pepperdine Law Review 147. 
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5.5.3 Intended Effects on Foreign Countries 

States which adopt reciprocity expect that foreign countries would abandon their 

reciprocity requirements when the judgments from such foreign countries are 

not enforced. Would States abandon the reciprocity requirement if they realise 

that it is burdensome on their citizens who seek to enforce their own 

judgments?654 The abandonment of revision au fond may have been partly 

precipitated by the spate of non-recognition with respect to a number of French 

foreign judgments in Germany according to German reciprocity requirements.655 

Although France may have been somewhat pressured to abandon its revision 

au fond requirement on a German reciprocal basis, this approach of exerting 

pressure does not take account of situations where there is a clear inequality of 

status between a developed European country and a developing African 

country. Where there is a fundamental inequality in economic, industrial and 

political status, it would be difficult to appreciate the basis for any real reciprocity. 

It may rather be perceived as a strong-arm tactic or even intimidation. It is, 

therefore, necessary to consider the equality of States in reciprocity 

requirements. Such equality is important in ensuring international commerce is 

facilitated, otherwise citizens of economically or politically weak States would 

suffer significant disadvantages.656 A robust application of cosmopolitan fairness 

can help to prevent such disadvantages with a view to promoting the 

enforcement of obligations. 
 

To address issues concerning fairness in international litigation, it is critical to 

consider the status of parties involved in the same way as the inequality of 

bargaining power is relevant in municipal private law. Reciprocal requirements 

may have served their purposes in the past, for example more than half a 

                                                           
654 The answer to such a question requires an enormous amount of relevant data on a global 
scale, although it is difficult to achieve this even on an individual country basis for countries as 
developed as the United States. For example, in the context of how American judgments are 
recognised and enforced abroad, it has been difficult to find empirical data. See Hulbert (n 575) 
647; RL Felix and RU Whitten, American Conflicts Law: Cases and Materials (5th edn, Matthew 
Bender & Company, Inc. 2010) para 756/757; and MH Adler, ‘If We Don’t Build It, Will They 
Come? — The Need for a Multilateral Convention on the Recognition and Enforcement of Civil 
Monetary Judgments’ (1994) 26 Law and Policy in International Business 79, 82.  
655 Von Mehren and Trautman, ‘Recognition of Foreign Adjudications: A Survey and a Suggested 
Approach’ (n 113) 1661. 
656 Wai, ‘The Measure of International Law’ (n 204) 129. 
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century ago, in the case of Germany.657 However, the complexities and 

dynamics of contemporary international business have certainly made 

developing countries such as African countries more relevant in the context of 

free movement of judgments. Litigants from such countries also require fairness, 

even if the search for fairness may start from the State level where reciprocal 

requirements are involved. 
 

In addition to the States’ abandonment of reciprocity requirements to facilitate 

commercial transactions for their citizens, there is an issue of inefficiency. It is 

quite inefficient to abandon reciprocity requirements after the non-recognition of 

foreign judgments must have led to financial losses, great inconvenience, and a 

general retrogression of business interests. Hilton itself is a good illustration of 

this point. It took about seventy years after Hilton, a case with all the publicity 

that any leading United States Supreme Court judgment can have, for a review 

of the French revision au fond principle.   

 

5.5.4 Repeated Patterns: State Interests versus Private 
Litigants’ Interests 

When States may have interests to protect and to what extent such States will 

cooperate are dependent on whether the relevant circumstance or set of facts 

occurs just once or whether it occurs several times. Where the situation occurs 

once, there is hardly any incentive to cooperate. Thus, the States would employ 

any tactic which would help them to achieve short term goals. However, where 

there are repeated occurrences of conflict of interest situations, such States can 

learn from their experiences and adopt any policy that they articulate, with a view 

to attaining long-term sustainable development.658  
 

                                                           
657 Von Mehren and Trautman, ‘Recognition of Foreign Adjudications: A Survey and a Suggested 
Approach’ (n 113) 
658 L Kramer, ‘Rethinking Choice of Law’ (1990) 90(2) Columbia Law Review 277, 343-5. Non-
negotiated uniform laws such as the Uniform Commercial Code are cited as examples of how a 
repetitive process would lead to a guiding solution. A historical perspective is provided on how 
colonies independently adopted rules recognising foreign judgments in the seventeenth century 
when such colonies became havens for judgments debtors from England.  See LL Fuller, ‘Law 
as an Instrument of Social Control and Law as a Facilitation of Human Interaction’ (1975) 1 
Brigham Young University Law Review 89, 93. 
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It is necessary to adopt an approach which takes account of the qualitative and 

quantitative difference between international transactions. It is possible to incur 

a greater loss from a one-off transaction than from several transactions put 

together. It is unconstructive to wait for litigants to suffer several losses before a 

solution is proffered with respect to facilitating the recognition and enforcement 

of foreign judgments. Furthermore, in contemporary international investments, 

success generally leads to more success.659 A private investor who finds it easy 

to transact business is likely to increase investments there with the hope of 

maximising profits. The converse of this situation is that in the real business 

world there is often no second chance to make a first impression.660 One 

occasion of a failure to enforce a foreign judgment simply due to reciprocal 

requirements may be enough to prevent investments which may have otherwise 

taken place. In most cases, reciprocity is a mechanical reaction by a State, 

rather than based on any circumstantial reason. This is because reciprocity 

usually involves a reaction in a particular way to other States simply because 

such States behave in a particular manner. 
  

The confusion between the concepts of judicial assistance between States and 

the enforcement of foreign obligations compounds the problems associated with 

the misapplication of reciprocity.661  International judicial assistance traditionally 

concerns a direct involvement of State interests, for example taking evidence 

from a witness based on letters rogatory in which case embassies or consular 

offices are usually involved or even in the service of a summons. In such cases, 

the judicial assistance is obvious in respect of pending court proceedings and 

upon the express and direct request by the foreign court. However, this is not 

the case in the recognition and enforcement of foreign judgments which 

essentially takes a life of its own separate from the judicial proceedings in the 

foreign court.662 It is critical to maintain the distinction between judicial 

                                                           
659 M Dijkman, Europe Real Estate Yearbook (Real Estate Publishers B.V. 2007) 220. 
660 M Lewis, K Whitler and J Hoegg, Marketing Science Institute—working paper series 2009, 
09-122 (Report). 
661 Judicial assistance has sometimes been used traditionally in both civil and criminal senses 
even in the same rules or documents. See J von Elbie, ‘Research on International Law. Under 
the Auspices of the Harvard Law School. I. Judicial Assistance. II. Rights and Duties of Neutral 
States in Naval and Arial War. III. Rights and Duties of States in Case of Aggression. 
Supplement Section to the Journal of International Law. Volume 33, 1039’ (1941) 50 The Yale 
Law Journal, 1136. 
662 Lehnoff (n 626) 467-469. 
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assistance and enforcement of foreign obligations, with a view to ensuring a 

focus on cosmopolitan fairness for litigants. 

 

5.5.5 The Effects of Retaliation in Securing Reciprocal 
Recognition 

The frequency of repeated occurrences may help to determine when to 

recognise the occurrence of a recognised State interest. Securing reciprocal 

recognition is a matter of State interest because it is exclusively within the 

province of State power to do so. This is also generally dependent on 

governmental policies which affect reciprocal agreements with any country. 

However, the question is whether litigants’ interests should be dependent on 

prevailing government policies as this can result in unfairness for such 

litigants.663  
 

Hilton itself illustrates how reciprocity focuses on State policy rather than the 

merits of a case, thereby having no focus on the considerations of fairness for 

litigants. The judgment was reversed, not based on the merits of the case but 

simply on grounds of reciprocity. The allegation of fraud by the French defendant 

was of no consequence but reciprocity was rather accorded paramount 

significance. The Court observed that a reversal of the lower court’s judgment 

‘did not proceed upon any theory of retaliation upon one person by reason of 

injustice done to another, but upon the broad ground that international law is 

founded upon mutuality and reciprocity’.664 However, it is self-evident that the 

Court’s decision was a retaliatory measure especially in view of the fact that the 

United States suffered injustice since the French applied revision au fond at the 

time whilst the United States generally did not review the merits of a foreign 

judgment. To state that it was not a retaliatory measure but merely reflective of 

‘mutuality and reciprocity’ is either a tenuous moral argument or a distinction 

without a difference. Even the courts have conceded that reciprocity takes a 

retaliatory form.665 

                                                           
663 KR Miller, ‘Playground Politics: Assessing the Wisdom of Writing a Reciprocal Requirement 
into U.S. International Recognition and Enforcement Law’ (2004) 35(2) Georgetown Journal of 
International Law 239. 
664 (n 103) 228. 
665 In his dissenting judgment, Chief Justice Fuller referred to a reciprocal approach as a principle 
of ‘retorsion’ which is a synonym for retaliation or reprisal. See Hilton (n 103) 234. Also, in 
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Whether there should be any circumstance at all where States should engage 

in retaliatory measures can be a difficult question to answer. To reserve no 

cases where State power might be exercised could undermine the sovereignty 

of a State. The question, however, is whether there should be any 

circumstances where the State should adopt retaliatory measures. For example, 

a violation of human rights by a foreign country should be considered separately 

or on a public policy level. A violation of fundamental human rights should not 

be condoned, and it should not become justifiable simply because two States 

find it mutually acceptable.666 
 

A requirement of reciprocity can have negative effects on the citizens of the 

State which initiated the acts that caused retaliation.667 It can also have negative 

effects on citizens of a State which adopts a retaliatory measure and it may 

continue in a vicious cycle of State reprisals without any value for litigants.668 It 

is thus in the interest of litigants if there is an emphasis on fairness in the 

resolution of disputes wherever such proceedings take place, rather than an 

emphasis on reciprocal requirements.669 As earlier noted, cosmopolitan fairness 

extends beyond the consideration of State interests. The interests of individuals 

                                                           
rejecting the doctrine of reciprocity enunciated in Hilton and deciding that reciprocity is not a 
prerequisite to the enforcement of foreign judgments in Minnesota, the Minnesota Supreme 
Court observed that reciprocity was inconsistent with policies or rules that underlie the fair and 
just disposition of a case. The Court also observed that the Hilton doctrine promoted a 
‘misplaced retaliation against judgment creditors’. See Nicol v Tanner 256 N.W. 2d 796, 800-
801 (1976).  
666 Nadelmann took a different view. He argued that differences in legal systems alone should 
generally not be the basis for ‘reprisals’. He, however, considered that a violation of fundamental 
rights should be an exception and should attract reprisals. See Nadelmann ‘Reprisals Against 
American Judgments?’ (n 627) 1187.  
667 German courts reduced the impact of reciprocal requirements partly because German law 
traditionally did not recognise a distinction between German nationals and foreigners. The 
practical implication of this is that a German judgment creditor could only enforce his foreign 
judgment against a German judgment debtor in Germany, subject to reciprocity requirements. 
The fact that the judgment was obtained in a foreign court is a decisive element. See W 
Wurmnest, ‘Recognition and Enforcement of U.S. Money Judgments in Germany’ (2005) 23(1) 
Berkely Journal of International Law 175, 187. Even in Germany, reciprocity has been criticised 
by German writers for nearly a century. See AP Mowitz, ‘The Execution of Foreign Judgments 
in Germany’ (1993) 81(7) University of Pennsylvania Law Review 795, 803. For a historical 
account of reciprocal requirements between Germany and the United States especially from the 
start of the twentieth century, see EG Lorenzen, ‘The Conflict of Laws of Germany’ (1930) 39 
Yale Law Journal 804, 831. 
668 C Whytock and CB Robertson, ‘Forum Non Conveniens and the Enforcement of Foreign 
Judgments’ (2011) 111 Columbia Law Review 1444,1469. 
669 WC Honey and M Hall, ‘Bases for Recognition of Foreign Nation Money Judgments in the 
U.S. and Need for Federal Intervention’ (1993) 16 Suffolk Transnational Law Review 405, 407. 
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are important especially in the light of their international commercial interests 

and the enforcement of obligations across borders.670 

 

5.5.6 Inducements and Threats  

Inducements and threats are essential elements of reciprocity. These elements 

are subtle but important in effect. Inducements may take the form of obvious 

benefits which can be derived from trading opportunities both for individual 

investors and the countries from which they do business.671 The presumption 

that both a State and its citizens who are engaged in private litigation potentially 

stand to gain from a reciprocal arrangement may create a public policy link.672 
 

The interplay between inducements and threats in the recognition and 

enforcement of foreign judgments has its own implications for choosing a forum. 

When a country refuses to enforce foreign judgments whether as an inducement 

or as a threat, it may be an incentive for plaintiffs to choose such a jurisdiction 

as a forum.673 Since investors are generally driven by the desire to maximise 

profit, a plaintiff would prefer to choose a jurisdiction where the courts are not 

inclined to recognise and enforce foreign judgments. The implication of this 

preference is that the judgment creditor or plaintiff would seek a forum which is 

most favourable to the protection of his interests. Arguably, forum shopping in 

this context is not inherently wrong but it can be abused and have implications 

that are untoward for litigants.674 This choice of where to litigate could lead to 

rather unnecessary expenses for the defendant. This is because the defendant 

can expect to respond to more court applications as the plaintiff continues to 

                                                           
670 See, generally, s 2.5 of chapter 2 on cosmopolitan fairness. 
671 Ballard argued in favour of reciprocity from an American standpoint and laid a foundation for 
his argument by emphasising the importance of the United States as a ‘vital player’ in the global 
economy. See FO Ballard, ‘Turnabout is Fair Play: Why a Reciprocity Requirement Should be 
Included in the American Law Institute’s Proposed Federal Statute’ (2006) 28(1) Houston 
Journal of International Law 199.  
672 DL Woodward, ‘Reciprocal Recognition and Enforcement of Civil Judgments in the US, the 
UK and the EEC’ (1982-1983) 8 North Carolina Journal of International Law and Commercial 
Regulation 299. 
673 M Whincop, ‘The Recognition Scene: Game Theoretic Issues in the Recognition of Foreign 
Judgments’ (1999) Melbourne University Law Review 421. 
674 Some degree of forum shopping is perhaps inevitable in private international litigation. See 
generally, CJH baron van Lynden (ed) Forum Shopping (Informa Law from Routledge 2013). 
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search for the recognition and enforcement of any resultant foreign judgment.675 

In such a circumstance, cosmopolitan fairness would be elusive for litigants. 

 

5.6 The Enforcement of Obligations through Cosmopolitan 
Fairness 

The theories of obligation, comity and reciprocity reflect varying degrees of 

balancing interests between litigants and the State. The previous sections of this 

chapter demonstrated how territorial sovereignty and State interests have 

formed an important consideration in the theories that underlie the recognition 

and enforcement of foreign judgments. Comity and reciprocity are particularly 

dependent on the relationship between States with relatively less focus on the 

interests of litigants. Cosmopolitan fairness, at its core, involves a consideration 

of both the interests of litigants and the State.  Unlike comity and reciprocity, 

however, cosmopolitan fairness in this thesis involves a consideration of such 

interests with a focus on the need to promote the enforcement of obligations 

across borders.  
 

The need to facilitate the free movement of foreign judgments (and therefore the 

enforcement of obligations) is underscored by globalisation.676 The realities of 

globalisation, which clearly influenced the search for a global treaty on the 

recognition and enforcement of foreign judgments, necessitate the application 

of territorial sovereignty in a liberal manner. ‘Internal sovereignty’ should 

facilitate the recognition and enforcement of foreign judgments when the court 

addressed indirectly regulates the direct jurisdiction of the foreign court.677 When 

South African and Nigerian courts assess whether the foreign court exercised 

jurisdiction fairly, there should be an overarching aim to promote the 

enforcement of obligations for litigants in the recognition and enforcement of 

foreign judgments. An emphasis on internal sovereignty would also be more 

consistent with the original postulations of Huber which did not preclude foreign 

recognition and enforcement of obligations by litigants.678 Thus, a possible 

                                                           
675 Michaels took the view that the denial of automatic enforcement of foreign judgments can 
make ‘creative forum shopping’ less attractive. See Michaels (n 269) 2. 
676 Text to notes 25-29. 
677 Text to n 363. 
678 Huber’s De Conflictu Legum (n 100). 
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improvement of the doctrine of comity can be achieved through an emphasis on 

cooperation based on the need to advance the interests of litigants rather than 

cooperation based on the perceived need to advance the interests of States on 

a political level.679  
 

Today, the choice whether or not to recognise and enforce foreign judgments is 

an internal one which is dependent on the interplay of organs of government 

rather than a pervasive desire to prevent external domination.680 In many cases, 

including most democracies, the judiciary decides which foreign judgments to 

enforce based on laws enacted by the legislature and in many cases, assented 

to by the executive.681 This is the nature of the internal sovereignty asserted by 

countries when they decide whether or not to enforce foreign judgments.682 
 

The paradigm shift from Pennoyer to International Shoe clearly demonstrates 

how an emphasis on territorial sovereignty in a manner that restricts the free 

movement of judgments is unsuitable for the modern international business 

world. It has been noted that International Shoe exposed Pennoyer as 

unsuitable for the development of businesses.683 Pennoyer provided inadequate 

responses in automobile cases as well as in actions against companies, largely 

due to a rather uncritical adoption of Story’s reformulation of Huber.684 As the 

industrial era progressed and States were increasingly affected by the activities 

of international companies, efforts to regulate such corporate activities inevitably 

clashed with Pennoyer’s rule that jurisdiction could only be exercised over 

persons served with process within a state.685 
 

The problems created by the strict application of territorial sovereignty have 

been considered so significant that a combined approach of ‘the doctrine of 

                                                           
679 The need to advance the interests of litigants is part of the ‘Qualified Obligation’ in this thesis. 
680 Cheatham, ‘Conflict of Laws Theories’ (n 362) 377. 
681 Even where such laws are reflective of external legal instruments such as treaties, the 
cooperation of the States is required. In Nigeria, treaties must be domesticated to have municipal 
effect. See s 12 of the Nigerian Constitution 1999 (as amended). 
682 Cheatham ‘Conflict of Laws Theories’ (n 362). 
683 Pennoyer (n 353) and International Shoe (n 131). Hazard noted that the automobile cases 
came to a head in the 1920s and the corporation cases in the 1940s. See Hazard (n 423) 272. 
684 Hazard described, rather persuasively, Pennoyer’s adoption of Story’s reformulations as 
‘uncritical’. See Hazard (n 423). 
685 Born and Rutledge (n 5) 86. 
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comity and obligation’ has been proposed as a remedy.686 This idea is premised 

on the mutual assistance which States extend in the recognition and 

enforcement of foreign judgments since a judgment creditor must institute 

proceedings against a judgment debtor in a foreign State. The comity of nations 

is therefore the instrument through which an obligation, deprived of its 

correlative sanction, is clothed with an auxiliary sanction. Essentially, the new 

sanction becomes like that which was lost.687 Any approach that goes beyond 

the traditional theories in their strict categorisations ought to be considered 

seriously. In this case, however, there are some reservations from the 

perspective of fairness for litigants and their jurisdictions. A major concern is 

where the forum State derives the powers or capacity to clothe a foreign 

judgment with peremptory effect. If the powers are derived from comity, then 

another concern is whether it is viable to suggest that peremptoriness and 

enforceability can be derived from courtesy or moral suasion. There is a real risk 

to consider in ensuring compliance if the obligation is merely a matter of 

convenience. This is how comity has been generally described in several terms 

of rather similar effect including: convenience, courtesy, and morality. It is 

difficult to imagine why investors would stake their investments and financial 

futures on such indeterminate elements. The proposed doctrine of ‘comity and 

obligation’ (or perhaps obligation and comity if the order of cause and effect is 

considered) is, therefore, insightful but may have been undermined by the 

crucial role of comity in making the proposal workable. Furthermore, the 

proposal was made post-haste on the premise that territorial sovereignty 

impeded the recognition and enforcement of foreign judgments. This is, 

however, not necessarily the case. 
 

In this context, Huber’s maxims remain relevant. Although Huber asserted that 

foreign judgments may be enforceable by way of comity subject to the public 

policy of the forum, a critical point to note in Huber’s analysis is that territorial 

sovereignty was never an absolute rule in itself as Huber recognised or 

conceded.688 Therefore, the doctrine of obligation can be improved if it is 

                                                           
686 It is extremely rare to find insights which go beyond any of the three traditional theories. 
Therefore, Pigott’s suggestion is of interest and relevance. See Pigott (n 533) 16. 
687 Pigott (n 533) 16. 
688 Huber’s De Conflictu Legum (n 100). 
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conceded that an enforcement of such obligations is unlikely to be a threat to 

territorial sovereignty, especially in the context of private international litigation 

and money judgments.  It would be constructive to focus on a refinement of the 

obligation — to ensure that State interests such as matters of public policy are 

not violated, a core component of cosmopolitan fairness.  How this can be 

achieved ought to be the new focus for contemporary times in the context of the 

doctrine of obligation. This overarching influence of territorial sovereignty clearly 

has implications for comity and reciprocity and there is considerable potential to 

both theories to give way for the theory of ‘qualified obligation’ to thrive. 
 

The Hilton court observed that comity, in the legal sense, is not a matter of 

absolute obligation.689 This clearly connotes some degree of obligation but with 

some restriction or qualification. This is consistent with the presumption of a debt 

in the foreign judgment which is also coextensive with the presumption of a 

creditor-debtor relationship.690 If a litigant is indebted, it would be unfair for such 

a debtor to refuse to liquidate the debt. This is apart from whether a court 

adjudicates on the matter. The machinery of the State cannot be employed to 

assist the creditor to recover such debt without a valid judgment.  
 

The validity of foreign judgments is also necessary under the doctrine of 

reciprocity, although States can decide on what would amount to validity. This 

is one of the several criticisms made of reciprocity earlier in this chapter. Some 

countries apply reciprocal statutes contemporaneously with other laws such as 

regional or the English common law.691 Reciprocal statutes present their own 

challenges of fairness because unlike when it may have been sufficient for the 

courts to consider the current attitude of the foreign court and then retaliate 

accordingly, such reciprocal statutes sometimes have appendices of countries 

                                                           
689 Hilton (n 103). 
690 WE Hearn, The Theory of Legal Duties and Rights: An Introduction to Analytical 
Jurisprudence (John Ferres, Government Printer 1883) 54-56. 
691 The United Kingdom applies reciprocal statutes (e.g. the UK Reciprocal Enforcement of 
Judgment Act 1920), the common law and the Brussels legal regime. Several African States 
such as Nigeria apply reciprocal laws (e.g. the Foreign Judgments Reciprocal Enforcement Act 
1961) in addition to other laws on the recognition and enforcement of foreign judgments. The 
United States has also seriously considered a reciprocal statute: the Foreign Judgments 
Recognition and Enforcement Act was proposed by the American Law Institute in 2005. 
Reciprocity has however remained a major point of disagreement among the states. See LJ 
Silberman, ‘The Impact of Jurisdictional Rules and Recognition Practice on International 
Business Transactions: the U.S. Regime’ (2004) 26 Houston Journal of International Law 327.  
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which are covered by the agreement. The reciprocal statutes may also stipulate 

that some ancillary order or directive would be an enabling prerequisite to 

determine countries to which reciprocal recognition and enforcement would be 

extended. Such negotiations are reflective of intergovernmental interests and 

State interests rather than a focus on the interests of litigants. Under the theory 

of ‘qualified obligation’, as driven by cosmopolitan fairness, it is essential to 

consider the substance of statutory provisions rather than merely adopt a 

reciprocal arrangement based on the mutual understanding or convenience of 

States. Differences in legal systems may undermine reciprocal arrangements. 

For example, fundamental rights cannot be undermined to promote international 

commerce.692 
 

In the next section of this chapter, the legal regimes of South Africa and Nigeria 

will be examined to find out which theories underpin their laws. This enquiry in 

both countries also provides the legal analytical bases to consider how the 

theory of ‘qualified obligation’ can thrive.  

 

5.7 Application of the Theoretical Bases in South Africa 

South African courts have found it challenging to clearly articulate any 

theoretical basis for the recognition and enforcement of foreign judgments. More 

than three decades ago, Booysen J noted that the search for an appropriate 

theoretical basis was ‘a most interesting and somewhat frustrating exercise to 

attempt to pin it down’.693 This observation was made in Laconian Maritime 

Enterprises Ltd v Agromar Lineas  where the Durban and Coast Local Division 

tried to identify an appropriate theoretical basis.694 However, the Court observed 

that there was no need to speculate regarding theoretical bases where the 

applicable legal regime stipulated conditions for recognition.695 Thus, the Court 

stated that it was of less importance whether the application of foreign law was 

justified by ‘comity’, a ‘sense of justice’ or a belief in the ‘extra-territorial validity 

of rights’.696  
 

                                                           
692 Nadelmann (n 627) 1189. 
693 Laconian Maritime Enterprises Ltd v Agromar Lineas 1986 (3) 509 (D & LCD) 513. 
694 ibid. 
695 Laconian (n 693) 516. 
696 ibid. 
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The need to focus on the applicable legal regime, as suggested by Booysen J, 

is very insightful and practical. This is because it would be inappropriate to 

disregard legal requirements for the recognition and enforcement of foreign 

judgments.  However, it is critical to qualify the practical observation of Booysen 

J for several reasons. First, the theoretical bases for enforcing foreign judgments 

existed before statutory law on the recognition and enforcement of foreign 

judgments. For example, the doctrine of obligation was already stated by the 

mid-nineteenth century,697 and comity was articulated in Hilton v Guyot about 

four decades later.698 The British Administration of Justice Act was enacted only 

in 1920. Secondly, the recognition and enforcement of foreign judgments in 

South Africa were clearly influenced by colonial laws.699 Thirdly, the 

jurisprudence on South African private international law is still evolving. It is also 

of underlying importance to determine South African courts can promote the free 

movement of foreign judgments including the indirect and fair regulation of the 

foreign court’s exercise of jurisdiction. For example, the recognition of foreign 

judgments emanating from cases where neither physical presence nor property 

justified jurisdiction may be resisted.700 Otherwise, foreign judgments should be 

recognised and enforced subject to public policy considerations.701 As earlier 

argued, such public policy limitation is an important component of cosmopolitan 

fairness because it concerns a balance between interests of litigants and the 

State.  

 

5.7.1 Comity and Obligation 

Comity and obligation are discussed together in this subsection because, as will 

be illustrated shortly, both doctrines have been discussed in ways that portray 

some overlaps. Reciprocity is not discussed for two reasons. First, the South 

African case law essentially reflects considerations of comity and obligation. 

                                                           
697 Russell v Smyth (n 460). 
698 Hilton (n 103). 
699 A detailed discussion on the origins and legal regimes is provided in chapter 6. 
700 Voet’s Commentaries on the Pandects is an important source of South African law. The legal 
history and the influence of Roman-Dutch law in South African law are discussed in the next 
chapter. See P Gane (tr), The Selective Voet being the Commentary on the Pandects (Paris 
Edition of 1829) by Johannes Voet and the Supplement to that Work by Johannes van der Linden 
Book II  Section 41 vol 6 (Butterworth & Co. (Africa) Ltd. 1957. Section 46(a) and s 48. 
701 See the third maxim of Huber; s 4.3.3 of this thesis on the contextualisation of Huber’s 
maxims. 



131 
 

 
 

Secondly, the extant statutory regime specifically repealed a previous statute 

that was based on reciprocity.702 
 

Comity has received considerable attention within the limited discussions on 

theoretical bases in South African case law.  In the early nineteenth century, 

Voet noted that the recognition and enforcement of foreign judgments was a 

matter of ‘sheer comity, and in no way matter of need’.703 However, Voet also 

noted that a judge asked to enforce a foreign judgment should not review the 

foreign judgment but presume ‘in favour of its justice and fairness’, subject to 

public policy.704 Modern South African case law arguably reflects a more 

significant relationship between comity and obligation.   
 

In Richman v Ben-Tovim, the South African Supreme Court of Appeal noted that 

‘comity between civilised nations’ and ‘regard to the current global environment’ 

were justifications for recognising the final and conclusive judgment of an 

English court.705 A similar view was earlier expressed when the Appeal Division 

observed that there was merit in the South African legal system ‘falling into line 

both from a practical point of view and in the general interests of comity’.706 Ben-

Tovim and Krok refer to comity as a major theoretical justification for the 

recognition and enforcement of foreign judgments. A consideration of the 

foundation for exercising comity in the recognition and enforcement of foreign 

judgments in South Africa is important. The Supreme Court of Appeal clearly 

stated that a foreign judgment must be ‘final and conclusive’.707 Also, in Ben-

Tovim, the Supreme Court of Appeal wondered why final and conclusive foreign 

judgments should not be ‘entitled, prima facie at least, if only on grounds of 

comity between civilised nations and having regard to the current global 

                                                           
702 So far, the Enforcement of Foreign Civil Judgments Act of 1988 has been extended to 
Namibia. See note 641. See s 1 of the Act. This Act repealed the Reciprocal Enforcement of 
Civil Judgments Act of 1966. 
703 Voet’s Commentaries on the Pandects is an important source of South African law. The legal 
history and the influence of Roman-Dutch law in South African law are discussed in the next 
chapter. See P Gane (tr), The Selective Voet being the Commentary on the Pandects (Paris 
Edition of 1829) by Johannes Voet and the Supplement to that Work by Johannes van der Linden 
Book XLII s 41 vol 6 (Butterworth & Co. (Africa) Ltd. 1957. 
704 ibid 
705 (n 18) para 4. 
706 Krok (n 290) 692. 
707 ibid para 4. 
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environment, to relief in our Courts’.708 The finality of the foreign judgment and 

the entitlement of the judgment creditor indicate that a debt or obligation already 

exists. Comity in South African jurisprudence is, therefore, a moral force that is 

used (in addition to any other practical means such as legal provisions) to help 

facilitate the free movement of judgments. 
 

Van Zyl J described comity as a ‘moral obligation’ which took root in Roman-

Dutch private international law. Comity is an acceptable theoretical basis to 

justify the recognition and enforcement of foreign judgments, but comity must 

not be applied in a manner that violates public policy.709 Comity arguably cannot 

be used to full potential if there is no debt or obligation already. In Society of 

Lloyd’s v Price, the South African Supreme Court of Appeal decided that ‘claims 

which are alive and enforceable in terms of the law of the country under which 

such claims arose should as a general rule also be enforceable in South 

Africa’.710 The Court made this decision based on the need to consider 

‘international harmony of decisions’.711 The regard for international implications 

is a core part of cosmopolitan fairness. The South African courts’ insights into 

comity also reflect debt or obligation of a foreign judgment.712 
 

A foreign judgment is a ‘judgment debt’.713 This is essentially because the 

foreign court has made a final decision that a debt or obligation exists which 

cannot be further disputed in the same court.714 A helpful way to illustrate the 

nature of such a judgment debt is to consider the relationship between a 

provisional sentence and a judgment debt. As earlier explained, a provisional 

sentence is the most common procedure for enforcing a foreign judgment in 

South Africa. This enforcement procedure ‘evolved on the basis that the 

judgment of a court is prima facie the clearest possible proof of a debt due’ by 

                                                           
708 ibid. 

709 Society of Lloyd’s v Romahn 2007 (2) SA 283 (SCA) para 127. 
710 Society of Lloyd’s v Price (n 106) para 28. 
711 ibid. 
712 For a presumption in favour of the foreign judgment, see also Reiss Engineering Co Ltd v 
Insamcor (Pty) Ltd [1983] (1) 1033, 1035 (WLD). 
713 Maschinen Frommer GmbH & Co KG v Trisave Engineering & Machinery Supplies (Pty) Ltd 
2003 (6) SA 69 (CPD) 73. 
714 In this context, the Supreme Court of Africa quoted Lord Herschell in Nouvion (n 501) 9-10. 
See krok (n 290) 695. 
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the judgment debtor.715 There is thus a presumption that the judgment debtor 

has acknowledged his indebtedness as per the judgment.716 Furthermore, the 

presumption in favour of recognising foreign judgments can be deduced from 

the statutory law.  
 

The main rationale behind the Enforcement of Foreign Civil Judgments Act was 

to ensure that judgments from ‘designated countries’ can be enforced in South 

Africa.717 This statute does not provide any criteria for designating any country 

but some provisions indicate a presumption in favour of recognising foreign 

judgments. For example, South African courts will deem foreign judgments as 

final even if an appeal is pending in the foreign country or the time for appealing 

in that country has not expired. Also, a judgment creditor has rights under the 

judgment.718 Therefore, the judgment debtor also has obligations. Both South 

African case law and statutory law indicate the potential to accommodate any 

legal mechanism that promotes the recognition and enforcement of foreign 

judgments as obligations. The central qualification is that recognition and 

enforcement of foreign judgments should not violate South African public 

policy.719 In other words, the South African courts should be capable of 

recognising and enforcing foreign judgments if such an obligation is qualified 

due to public policy considerations. It is necessary to consider if this qualified 

obligation to recognise and enforce foreign judgments finds support in Nigerian 

jurisprudence. 

 

5.8 Application of the Theoretical Bases in Nigeria 

The explicit application or consideration of theoretical bases by Nigerian courts 

pales in comparison with South African courts. A major reason for the dearth of 

discussions concerning theoretical bases in Nigerian case law and scholarly 

literature is arguably the focus on statutory provisions. As noted in the South 

African case of Laconian, there is arguably no need to speculate about 

theoretical bases where statutory provisions stipulate requirements for the 

                                                           
715 Krok (n 290) 686; Romahn (n 709) para 27. 
716 Krok (n 290) 686. 
717 S 1 and s 2(1) of the 1988 Act. There is a detailed explanation of the extremely limited 
application of the Act in s 6.3.2 of this thesis. 
718 S 1 of the Act. 
719 See generally, chapter 8 on public policy. 
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recognition and enforcement of foreign judgments.720 Even if this is the practical 

reason for the very limited consideration of theoretical bases in Nigerian case 

law, it is necessary to consider the attitude of Nigerian courts regarding the 

theoretical bases. The reasons for considering the application of theoretical 

bases, such as colonial influence on legal regimes, have been highlighted in the 

preceding section on South Africa. The judicial attitude in Nigeria will help to 

provide insights into the driving force for the recognition and enforcement of 

judgments in Nigeria.  
 

The most significant discussion of the theoretical bases occurred in the leading 

case of Grosvenor Casinos Ltd v Halaoui.721 In this case, the judgment creditor 

registered an English judgment in the High Court but the Court of Appeal set 

aside the registration. The judgment creditor then appealed to the Supreme 

Court. The central argument was that modern global trends reflected the 

importance and application of comity and ‘jurisdictional reciprocity’ rather than 

‘presence and submission’.722 Essentially, the judgment creditor was making a 

case for the English judgment to be registered even though the judgment debtor 

ignored the English proceedings and did not submit to the jurisdiction of the 

English court. The Nigerian Supreme Court considered cosmopolitan fairness, 

as articulated in this thesis,723 by observing that it was inimical to international 

commerce if foreign judgments could not be “readily enforced” in Nigeria.724  

However, the Court decided that Nigerian law did not recognise comity and 

‘jurisdictional reciprocity’.725 The Court did not consider the implications of its 

power to enforce a foreign judgment if it is ‘just and convenient’ to do so.726 

There may have been some scope to consider if ‘just and convenient’ and comity 

have some overlaps because the former is not defined under the relevant law.727 

                                                           
720 Laconian (n 693) 516. 
721 Halaoui (n 18) 309. 
722 It is not clear what the judgment debtor meant by ‘jurisdictional reciprocity’, especially as 
reciprocity exists in Nigerian statutory law. For Oppong, the term refers to a situation where both 
countries have the same bases of jurisdiction. See Oppong Private International Law (n 77) 316.  
723 See generally, s 2.5 of chapter 2 on cosmopolitan fairness. 
724 The foreign judgment was, however, not enforced because the judgment debtor did not 
submit to the jurisdiction of the English court. Halaoui (n 18) 338. 
725 Halaoui (n 18) 339. 
726 S 3(1) of the 1922 Ordinance. 
727 The 1922 Ordinance. 
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In any case, it is necessary to consider reciprocity and obligation since comity 

has been clearly ruled out by the Nigerian Supreme Court.728  

 

5.8.1 Reciprocity and Obligation 

The Nigerian statutory legal regime on the recognition and enforcement of 

foreign judgments is clearly based on reciprocity. The Reciprocal Enforcement 

of Judgments Ordinance was enacted to ‘facilitate the reciprocal enforcement of 

judgments’ obtained in Nigeria and countries which are part of the 

Commonwealth.729 The Foreign Judgments (Reciprocal Enforcement) Act may 

also be extended to any country if the Nigerian Minister of Justice is satisfied 

that ‘substantial reciprocity of treatment’ will be assured regarding the 

recognition and enforcement of foreign judgments.730 Applications to register 

foreign judgments are usually made under statutory law.731 Thus, the Nigerian 

courts routinely apply reciprocity in the recognition and enforcement of foreign 

judgments in Nigeria. However, it is critical to consider whether reciprocity is or 

should be the sole basis for recognition and enforcement in Nigeria. This is 

especially so as statutory law is of limited application since they concern certain 

countries only. It is necessary to understand the relationship between reciprocity 

and obligation in Nigeria.  
 

Although Nigerian statutory law is based on reciprocity, Nigerian courts will not 

recognise and enforce foreign judgments merely because foreign courts 

recognise and enforce Nigerian judgments. This is perhaps what the Nigerian 

Supreme Court referred to (and rejected) as ‘jurisdictional reciprocity’ in 

Halaoui.732 There are requirements that must be fulfilled to enforce foreign 

judgments.733 For example, there must be a final and conclusive foreign 

judgment.734 The Nigerian courts can enforce the judgment debt if such 

conditions have been fulfilled. A relevant enquiry then is whether there is a 

                                                           
728 Halaoui (n 18) 339. 
729 A detailed legal history is provided in the next chapter. 
730 The latter Act has not been extended to any country. 
731 Registration is not the sole means of recognition. A detailed discussion is provided in the next 
chapter. 
732 n 10. 
733 S 3(2) of the Ordinance. 
734 ibid S 3(2) (e). 
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presumption in favour of recognising and enforcing foreign judgments subject to 

the requirements for registration.  
 

A presumption in favour of recognising and enforcing judgments may be inferred 

from statutory provisions concerning the procedure for registering foreign 

judgments. Under the Nigerian Ordinance, judgment creditors may apply to 

enforce foreign judgments by ‘petition ex parte or on notice’.735 Where an 

application is made ex parte, the court has a discretion to direct that the 

judgment debtor be put on notice.736 In most cases, judgment creditors have 

applied ex parte to enforce foreign judgments.737 Arguably, the option to apply 

for registration without notifying the judgment debtor indicates a presumption in 

favour of foreign judgments. This option is fair because the judgment debtor 

would have been aware of a final and conclusive judgment given by the foreign 

court. The judgment debtor should, therefore, reasonably expect that the 

judgment creditor would seek to enforce the foreign judgment.738 Reasonable 

expectation, in this context, is subject to the possibility of any appeal against the 

judgment or an application to set aside the registration in the court addressed. 
 

Nigerian case law also reflects a presumption in favour of foreign judgments. 

The Nigerian Court of Appeal has provided several insights into the obligatory 

content of foreign judgments. In Mudasiru v Onyearu, the Court referred to the 

‘obligation created by foreign judgments’ and that its duty was to consider 

registration only.739 In Dale Power Systems Plc v Witt & Busch Ltd, the Nigerian 

Court of Appeal decided that Nigerian public policy required parties to ‘honour 

obligations entered into voluntarily’.740 In Teleglobe, the Court observed that the 

High Court lacked any competence to consider the merits of the foreign 

                                                           
735 See r 1 (1) of the Rules of Court made pursuant to the Ordinance. 
736 ibid r 1 (2). 

737 There are several examples. See Halaoui (n 18) 312; Macaulay v Raiffeisen Zentral Bank 
Osterreich Akiengesell Schaft (RZB) of Austria (2003) 18 NWLR (Pt 852) 282, 296 (SC); 
Mudasiru v Adbulahi [2009] 17 NWLR (Pt 1171) 547 at 555, 562-263, 567 (CA). On the 
discretionary power of the court to direct that the judgment debtor be put on notice, see generally 
Consolidated Contractors (Oil and Gas) Company SAL v Masiri [2011] 3 NWLR (Pt 1234) 283, 
299 (CA); Shona-Jason Nigeria Limited v Omega Air Limited [2006] 1 NWLR (Pt 960) 1, 43-44 
(CA). 
738 For further discussions concerning reasonable expectations, see chapter 7 on jurisdictional 
grounds. 
739 Mudasiru v Onyearu [2013] 7NWLR (Pt 1354) 419, 445 and 448. 
740 Dale Power Systems Plc v Witt & Busch Ltd. [2001] 8 NWLR (Pt 716) 715 (CA). This case 
progressed to the Supreme Court, but public policy was not considered further. 
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judgment.741 To underscore its decision, the Court in Teleglobe observed that 

once the judgment creditor has fulfilled the statutory requirements, the court 

‘must presume the foreign court had jurisdiction’.742 In Mudasiru v Abdulahi, the 

Court also decided that it is wrong to ‘sit on appeal’ with respect to the foreign 

judgment.743  
 

The Nigerian cases considered reflect considerable scope to make a 

presumption in favour of foreign judgments based on cosmopolitan fairness, as 

articulated in this thesis.744 This presumption is illustrated by some cases that 

support the free movement of foreign judgments as debts. One of such cases is 

Teleglobe where the Court of Appeal decided that service of court proceedings 

by the foreign court would not be invalid merely because such service was done 

in a manner different from how it was done in Nigeria.745 This is especially so if 

there was no evident injustice. The Court thus focused on fairness or substantial 

justice by considering the interests of litigants without undermining the interests 

of the State.  

 

5.9 Conclusion  

An appropriate theoretical basis can engender a paradigm shift that promotes 

the recognition and enforcement of foreign judgments. The courts, legal scholars 

and practitioners should be able to benefit from a change in thinking with respect 

to an appropriate theoretical basis. The analysis of relevant literature not only 

shows deep insights by courts and scholars, but also provides ample room for a 

detailed comparative analysis. The South African and Nigerian legal regimes 

clearly reflect one or more of the theoretical bases (obligation, comity, and 

reciprocity) discussed. Despite the continuing relevance and application of these 

theoretical bases by South African and Nigerian courts, such courts sometimes 

seem to conflate applicable theories or apply them in a manner that does not 

promote legal certainty or predictability.  
 

                                                           
741 See Teleglobe (n 224) 108 at 135, 140-141, 143. 
742 Teleglobe (n 224)141. 
743  Abdulahi (n 737) 565. 
744 See generally, s 2.5 of chapter 2. 
745 Teleglobe (n 224) 133. 
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The driving force behind the recognition and enforcement of foreign judgments 

could include the theories of obligation, comity, or reciprocity. The recognition 

and enforcement of foreign judgments could also be driven by a hybrid of 

theories, no theory, or a new theory. This chapter has argued that a new theory 

is necessary, considering the demands of increased and complex international 

commercial transactions. This is the theory of ‘qualified obligation’. This theory 

is based on the presumption that foreign judgments should be enforced subject 

to a very narrow interpretation of public policy. ‘Qualified obligation’ is 

effectuated through an application of cosmopolitan fairness: the interests of 

litigants and the State should be considered in the light of international 

commercial implications. Qualified obligation is subject to narrow applications of 

public policy that should be used to promote the free movement of foreign 

judgments. Policy goals that drive international commerce such as promoting 

the free movement of foreign judgments should be considered. ‘Qualified 

obligation’ requires an analytical structure that is anchored in substantial legal 

certainty and predictability.746 
 

Comity cannot adequately support qualified obligation. This is because comity 

is not only vague but also lacks a defined basis to enforce obligations in the 

context of private international commercial litigation. Furthermore, comity is best 

served through inter-governmental cooperation and international relations rather 

than any focus on the private international commercial interests of individual 

litigants. International political considerations may at first appear pragmatic, but 

they undermine legal certainty and predictability for litigants. To underscore the 

deficiency of comity in this regard, it is important to realise that there is an 

inequality of political power among States.747 This inequality is particularly 

evident between developed States such as the United Kingdom or the United 

States and developing States such as South Africa and Nigeria. Constructing a 

legal framework for the recognition and enforcement of foreign judgments based 

on the vagaries of international politics and diplomacy is not the most effective 

way of ensuring legal certainty and predictability. 
 

                                                           
746 Text to notes 21 and 61. 
747 Text to notes 130 and 656. 
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The consideration of international relations is replicated in applying the theory of 

reciprocity. It may appear straightforward to apply the theory of reciprocity, but 

challenges become evident when there is an enquiry into the basis for such 

reciprocity or how it may be determined. For example, it is difficult to accept that 

such reciprocity is justified by the (in)equality of sovereign States. Reciprocity, 

especially as expressed in statutes concerning the recognition and enforcement 

of foreign judgments, requires the use of State machinery including the 

executive arm of government.  This is because statutes based on reciprocity are 

usually extended to other countries through executive action as seen in South 

Africa and Nigeria. Furthermore, the theories of comity and reciprocity are 

predicated on courts’ deference to foreign sovereigns after a rough assessment 

of the consequences. This deference could, however, be to the detriment of 

litigants in their commercial dealings as such assessments concern States. 
 

While the theory of obligation has its weaknesses, the core elements of ‘final 

and conclusive judgment’ and ‘certain debt’ support the enforcement of 

obligations.748 To this extent, the theory of obligation provides the most viable 

basis on which improvements can be made to facilitate the free movement of 

foreign judgments. Such improvements are thus embodied in the theory of 

‘qualified obligation’ in the light of cosmopolitan fairness which spans through 

this thesis. The South African and Nigerian legal regimes portray a clear 

indication that the theory of qualified obligation can thrive.    

 

 

 

 

 

 

 

 

 

                                                           
748 See generally, s 5.3.4.1-5.3.4.2 of this chapter. 
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Chapter 6 
6.0 Legal Origins and Characterisation 

6.1 Introduction 

Chapter 3 considered how negotiators articulated their ideas of exercising 

jurisdiction during the original Hague Judgments Project. Such ideas involve a 

consideration of national interests and their intersections with a global 

convention on the recognition and enforcement of foreign judgments. As will be 

examined in detail in chapter seven, the United States’ focus on the relationship 

between the defendant and the forum was largely influenced by its domestic law 

(including the United States Constitution) and practice concerning foreign 

judgments.749 In other words, the search for a global convention that would 

ensure an appropriate or fair exercise of jurisdiction was anchored in national 

jurisprudence. This search was critical to facilitating the recognition and 

enforcement of foreign judgments in a fair manner. 
 

The influence of domestic laws in the search for acceptable jurisdictional 

grounds that would promote the free movement of foreign judgments in a fair 

way is underscored by the rules of indirect jurisdiction.750 South African and 

Nigerian courts generally consider the theoretical bases for the recognition and 

enforcement of foreign judgments in assessing the exercise of direct jurisdiction 

by the foreign court.751 The theoretical bases preceded the relevant South 

African and Nigerian legal frameworks on foreign judgments. Discussions in the 

last chapter thus considered the theories and how the South African and 

Nigerian courts applied them, especially as such courts applied the theoretical 

bases without any modification. 
 

An examination of the South African and Nigerian legal regimes is now 

necessary. This examination is critical to developing arguments in subsequent 

chapters. For example, jurisdictional grounds for the recognition of foreign 

judgments in Nigeria clearly reflect the influence of English law. The first part of 

this chapter traces the origins of the South African and Nigerian legal regimes. 

Colonial history had a clear influence on the origins of both legal regimes. The 

                                                           
749 Porterfield (n 279). 
750 Text to notes 18-20. 
751 E.g. s 5.8.1 (South Africa) and s 5.9.1 9 (Nigeria) of chapter 5. 
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origin of South African law is relatively complicated because of the mixed 

colonial history and mixed legal system.752 There is a special focus on the South 

African common law in this thesis because it is the foundation on which South 

African case law on the recognition and enforcement of foreign judgments has 

been built. Although the origin of Nigerian law is more straightforward, the 

Nigerian legal regime on the recognition and enforcement of foreign judgments 

is very complicated because there are two statutory laws in addition to the option 

of bringing an action under the English common law.753 This thesis provides an 

in-depth analysis of the 1922 Ordinance because it is the only operative statute 

on the recognition and enforcement of foreign judgments in Nigeria. 

Furthermore, Nigerian case law on the recognition and enforcement of foreign 

judgments is essentially based on the 1922 Ordinance. 
 

Examining the legal origins provides the proper context to understand 

characterisation in South Africa and Nigeria. Deciding which laws to apply (and 

which Nigerian courts litigants should approach) is influenced by how relevant 

issues are characterised. There are, however, complex characterisation 

processes in South Africa and Nigeria. Such complexity constitutes a significant 

challenge because legal issues must be characterised appropriately to ensure 

the recognition and enforcement of foreign judgments.754 The complexity in 

determining the substance/procedure and the lex causae/lex fori in South Africa 

and Nigeria undermines clarity, especially as highlighted by prescription. 

Prescription is classified as substantive law under South African law and a 

challenge arises where prescription or limitation of time is classified as 

procedural under the foreign law.755 Such an impasse creates uncertainty and it 

is difficult for litigants to predict what the characterisation process will produce. 

Similar challenges of legal uncertainty and unpredictability are posed in Nigeria, 

considering the dualism of laws and statute bar.756 
 

Like South African courts, Nigerian courts need to address substance and 

procedure in the characterisation process. The Nigerian courts have been 

                                                           
752 Text to notes 80-81. 
753 Text to notes 65-67. 
754 Text to n 106. 
755 Society of Lloyd’s v Price (n 106) para 22. 
756 Text to n 65. 
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inconsistent in deciding whether limitation laws are matters of substance or 

procedure in the characterisation process.757 If the courts consider that there is 

any need to have more than one characterisation, a systematic process should 

help to promote legal certainty and predictability. In addition to the legal 

uncertainty and unpredictability in South Africa and Nigeria, foreign judgment 

creditors may be unsuccessful in enforcing foreign judgments. This would be the 

case where the judgment debtor is unable to access the courts or the right to do 

so is extinguished.  
 

The second part of this chapter examines the challenges posed by incoherent 

or inappropriate characterisation vis-à-vis substance/procedure and lex 

causae/lex fori. Since such challenges largely reflect competing interests of 

litigants and the State, cosmopolitan fairness is helpful in exploring possible 

solutions. The second part of this chapter illustrates how cosmopolitan fairness 

can help to solve complex characterisation problems. In this context, such 

solutions can be achieved by focusing on a balance of interests and prioritising 

the enforcement of obligations rather than technicalities. 

 

6.2 The Origin of South African Law 

Law existed in South Africa before the advent of colonialism, even though 

neither the Dutch nor the British recognised any indigenous legal system.758 The 

earliest contacts between South Africans and the Dutch were because of 

commercial activities, during the period of the Dutch economic expansion in the 

seventeenth century.759 The Dutch East India Company (VOC) used the Cape 

Colony as a refreshment station for its ships on the travels to and from the Indies. 

This resulted in the establishment of the Cape Colony in 1652.760 This 

establishment was in the same period when Huber, the leading exponent of the 

                                                           
757 Both relevant statutes have different limitation periods: s 3(1) of the 1922 Ordinance; s 4(1) 
and s 10(a) of the 1961 Act. 
758 The selective recognition of indigenous law in (what is now) South Africa was accorded in 
the middle of the 19th century and, as a matter of expediency, during the second British 
occupation. See J Church, C Shulze and H Strydom, Human Rights from a Comparative and 
International Perspective (Unisa Press University of South Africa 2007) 58. Now, all rights are 
recognised subject to constitutional provisions. See s 39(3) of the South African Constitution 
1996. 
759 See generally s 4.3.3 of chapter 4. 
760 PC van Duin and R Ross, The Economy of the Cape Colony in the Eighteenth Century 
(Centre for the History of European Expansion 1987) 1 and 12. 
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Dutch school of thought, wrote his De Conflictu Legum. Huber was to have a 

significant influence on the development of legal studies not just in the 

Netherlands, but also in South Africa.761  

 

6.2.1 Colonialism  

The law brought by the colonialists is known as Roman-Dutch law. The law of 

the Netherlands (then known as Holland) in the seventeenth century was 

transplanted to the Cape Colony shortly after van Riebeeck established a 

‘refreshment post’.762 Roman-Dutch law implies a legal tradition which finds its 

roots in the fusion of Roman law essentially as stipulated in the Corpus Juris 

Civilis, and Germanic custom developed in the Netherlands.763 Roman-Dutch 

law reflects a selection of the best parts of Roman and Dutch laws which resulted 

in Rooms-Holland-Recht (a term first used by van Leuven).764 The Dutch 

rejected aspects of Roman law which contradicted Dutch customs and they 

avoided undue technicalities. While Roman-Dutch law was abolished in the 

Netherlands in 1809 it continues to have legal force in South Africa provided it 

has not been abrogated by statutory, customary, or case law; and provided it 

was originally received into Dutch law.765          
     

The Dutch remained the occupying power until the British conquest of the Cape 

Colony in 1795. This occupation lasted until 1803 when the British took a three-

year break and resumed occupation in 1806 as the colonial power.  The British 

maintained Roman-Dutch law as the common law of the Cape Colony.766 This 

was in accordance with British colonial policy as the British would not make new 

laws contrary to existing fundamental principles such as those concerning trade 

in the colonies, except the local laws contradicted English law.767  Roman-Dutch 

                                                           
761 IL Leeb, The Ideological Origins of the Batavian Revolution: History and Politics in the Dutch 
Republic 1747-1800 (Martinus Nijhoff 1973) 37. 
762 CG van der Merwe et al, ‘The Republic of South Africa’ in VV Palmer (ed) Mixed Jurisdictions 
Worldwide — the Third Legal Family (2nd edn, Cambridge University Press 2012) 95. 
763 OD Schreiner, Contribution of English Law to South African Law; and the Rule of Law in 
South Africa (Juta & Company Limited 1967) 5. 
764 D Hutchinson (ed), Willie’s Principles of South African Law (8th edn, Juta & Co Ltd 1991) 22. 
765 ibid 26. 
766 Up until this day, the Roman-Dutch law is regarded as the fountainhead of the South African 
common law. See Lenel (n 80). 
767 See Campbell v Hall [1774] 1 Cowp. 204, 208-209. See also Calvin’s Case [1572] Eng. R. 
64 and the Cape Articles of Capitulation of 1806. Several authors take the view that the Articles 
of Capitulation were particularly critical to the continued application of Roman-Dutch law by the 
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law was adopted as the common law of the Boer Republics and of the Natal 

Colony. The four self-governing colonies of the Cape Colony, Natal, the 

Transvaal and the Orange River Colony later formed the British Dominion called 

the Union of South Africa in 1910.768  Notwithstanding the retention of Roman 

Dutch law, it was practical at the time to reorganise some aspects of the legal 

system such as the legal structures, the court system, legal procedure and law 

of evidence.769 This combined application of legal aspects of different legal 

systems is the basis for the unique status of South African law today, especially 

as a mixed legal system. 

 

6.2.2 A Mixed Legal System and Complexity in Legal 
Categorisation 

One of the most defining features of the South African legal system is its mixed 

nature, also referred to as a hybrid legal heritage.770 A mixed legal system 

contains certain substantial elements of more than one legal system.771  

Basically, finding the applicable law in South Africa requires references to 

various sources of law such as Roman-Dutch treatises and judicial precedents 

since the South African legal system is largely uncodified.772 These references 

also apply to decided cases concerning the recognition and enforcement of 

foreign judgments in South Africa. Lissack v Duarte, a case decided nearly half 

a century ago, illustrates this point.773 The Natal Provincial Division referred to 

                                                           
British. See L Berat, ‘Customary Law in a New South Africa: A Proposal’ (1991]) 15(1) Fordham 
International Law Journal 102; van der Merwe et al (n 762) 104. 
768 A Chaskalon, ‘South Africa’ in L Blom-Cooper, B Dickinson and G Drewry, Judicial House of 
Lords: 1876-2009 (Oxford University Press 2009) 360-361. See also I Brownlie and IR Burns, 
African Boundaries: A Legal and Diplomatic Encyclopaedia (C. Hurst and Co. (Publishers) Ltd, 
1979) 1109. 
769 Schreiner (n 763) 908. In addition to the introduction of English civil and criminal law, 
admission to the English, Irish or Scottish bar became essential for law practice in South Africa. 
See s 19 of the 1827 Charter of Justice and s 17 of the 1832 Charter. 
770 L Merat, ‘South African Contract Law: The Need for a Concept of Unconscionability’ in L May 
and J Brown, Philosophy of Law: Classic and Contemporary Readings (Blackwell Publishing Ltd 
2010) 500. This Roman-Dutch law is applicable in countries in the Southern African region such 
as Namibia, Botswana, Zimbabwe, Swaziland, and Lesotho. See C Forsyth, ‘Provenance and 
Future of Private International Law in South Africa’ (2002) Journal of South African Law 68. 
771 For an insight into the rivalry between the ‘purists and pollutionists’ with respect to English 
law and civil law in South Africa, see R Zimmerman and D Visser (eds), Southern Cross: Civil 
Law and Common Law in South Africa (Oxford University Press 1996) 22-23. 
772 C Rautenbach, ‘Deep Legal Pluralism in South Africa: Judicial Accommodation of Non-State 
Law’ (2010) 60 Journal of Legal Pluralism and Unofficial Law 144. 
773 [1974] 4 SA 561 (NTD). 
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the South African case of Rubie v Haines and the Rhodesian (now Zimbabwean) 

case of Colufandres Ltd. v Scandia Industrial Products Ltd.774 In addition to such 

cases however, the Court extensively referred to English case law and 

textbooks, with a view to determining whether there was a violation of the rules 

of natural justice in the foreign court where a judgment was obtained. A similar 

judicial attitude of referring to various sources is expressed in South African 

judicial decisions concerning the recognition and enforcement of foreign 

judgments.775 
 

Although the South African legal system arguably is more familiar to the English 

common law lawyer than the civil law lawyer today, broad principles and legal 

reasoning based on Roman-Dutch law are evident in doctrinal academic 

writings.776 The implication is not just a mixture of laws but perhaps 

complexity.777 Indeed, the legal categories earlier mentioned are broad strokes, 

as the details are not neatly categorised in several legal aspects.778 For 

example, a mixture of laws significantly binds the law of evidence, criminal law 

and delict.779 This possible complexity is also evident in private international 

law.780 The application of more than one legal culture concerning the same 

subject matter further complicates the matter.   
 

South African courts clearly refer to Roman-Dutch law in cases with foreign 

elements. An illustration of this reference is seen in Barclays Bank of Swaziland 

v Mynketi.781 The judge relied on Voet’s Commentarius ad Pandectas in that 

                                                           
774 1948 4 SA 998 (W) and [1969] 3SA 551 (AD) respectively. South African law bears a striking 
resemblance to the laws of neighbouring countries in the region because of the extension of 
South African common law to those countries: Southern Rhodesia (later Rhodesia and now 
Zimbabwe), Basutoland (now Lesotho), the Bechuanaland Protectorate (now Botswana), 
Swaziland and South West Africa (now Namibia). See Schreiner (n 763) 7-8. 
775 See for example, the leading Supreme Court judgment in Krok (n 290) 677. 
776 For an insight into the debate concerning which authors’ works should be regarded as 
authoritative, see generally E Fagan, ‘Roman-Dutch Law in its South African Historical Context’ 
in Zimmerman and Visser (n 771) 41-45 and 64. 
777 F Du Bois, ‘The Past and Present of South African Law’, International Journal of Legal 
Information (2004) 32(2) 217.  
778 Text to notes 770-772. 
779 Lenel (n 80) 8. 
780 This will be considered in detail later in this chapter, especially from the standpoint of 
characterisation and statute bar in the recognition and enforcement of foreign judgments. 
781 1992 (3) SA 425 (W). See also Standard Chartered Bank of Canada v Nedpern Bank [1994] 
4SA 747 (A). 
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case.782 More than a decade later, the South African Law Reform Commission 

referred to the same authority several times in its report.783 In the same report, 

the Commission referred to thirty-five English cases.784 In fact, the South African 

cases referred to are only slightly more than double the total number of English 

common law based cases to which the Commission referred. Another impact of 

Roman-Dutch law is also illustrated by Malachi where arrest tanquam suspectus 

de fuga (arrest and detention of a debtor in circumstances where a creditor 

reasonably believes that a debtor plans to abscond with a view to evading 

payment) owed its origin to Roman law and was introduced to the South African 

legal system as a part of Roman-Dutch law.785 Malachi also illustrates that 

Roman-Dutch law is a major component of the South African common law and 

that the English common law has had an extensive influence on the application 

of Roman-Dutch law. At this stage, some clarification is critical to a clear 

understanding of legal sources concerning the recognition and enforcement of 

foreign judgments in South Africa. 
 

It has already been mentioned that the British maintained Roman-Dutch law as 

the common law of the Cape Colony and eventually extended to the whole of 

the British Dominion which became South Africa.786 Generally, South African 

law is multi-layered. The South African common law consists mostly of Roman-

Dutch law (and to this extent the term ‘common law’ is often used 

interchangeably with Roman-Dutch law) but it also consists of Roman law. For 

example, although the treatises of Roman-Dutch jurists constitute the driving 

force of the South African common law, Roman law remains an authoritative 

                                                           
782 ibid. Reference was also made to Voet in Bid Industrial Holdings (Pty) Ltd v Strang [2008] (3) 
SA 355 para 17 (SCA). For the argument that the foundations of English private international 
law (and those of most Commonwealth countries) are ‘very largely Roman-Dutch’, see Forsyth 
‘Provenance and Future of Private International Law in South Africa’ (n 770) 62-63.    
783 Project 121 of 2006 (n 85); J Voet, Commentary on the Pandects 1698-1904 (Butterworths 
1955). Reference was also made to U Huber, Heedendaegse Rechtsgeleertheyt 1978 
(Butterworths 1939): both translated by P Gane. 
784 ibid. 
785 This rule provided in s 30(3) of the Magistrates Court Act 32 of 1944 was declared 
unconstitutional and invalid.  See Malachi v Cape Dance Academy Int (Pty) Ltd 2010 (6) SA 1 
(CC). See also, CH van Zyl, The Theory of the Judicial Practice of the Colony of the Cape of 
Good Hope (2nd edn, Juta 1902) 129. The Constitutional Court, however, also observed that 
imprisonment for debt also became a part of English law as long ago as the 13th century. See 
Malachi ibid para 17. 
786 Lenel (n 80) 9. 
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source of the South African common law.787 Where there is a conflict of positions 

between Roman-Dutch law and Roman law, the former will prevail.788 In other 

words, Roman-Dutch law is a component of the South African common law. In 

this thesis, the South African common law refers to non-statutory law.789 The 

authoritative sources of non-statutory law are South African judicial decisions, 

treatises of Roman-Dutch jurists and commentaries on Roman law.790 The 

English common law has had a clear impact on the South African common law 

with respect to the recognition and enforcement of foreign judgments, but 

English law strictly is persuasive in South Africa. It is misleading to refer to ‘the 

common law’ in a terse manner, when reference to the English common law is 

intended.791 The way the South African legal regime has evolved contextualises 

the complexity of categorisation. 

 

6.3 Evolution of the Legal Regime on the Recognition and 
Enforcement of Foreign Judgments in South Africa 

In the Netherlands, Roman-Dutch law was largely obliterated when a Civil Code 

based on the French model was introduced. However, Roman-Dutch law 

survived and even flourished without a code in the Cape of Good Hope. The 

English common law complemented, rather than precluded, the application of 

Roman Dutch law in South Africa.792 This uncodified but successful application 

of different laws and legal traditions is like the preservation of civil law and 

common law in Scotland.793 The relevant sources for South African private 

                                                           
787 Lenel (n 80) 10. 
788 Hutchison (n 764) 36. 
789 This excludes customary law for two reasons. First, customary law did not form part of the 
common law which the British maintained in the Cape Colony. Traditional African law was 
recognised more than two centuries after the establishment of the Cape Colony but even then, 
it was subject to Roman-Dutch law. Secondly, customary law does not apply to the recognition 
and enforcement of foreign judgments. See Lenel (n 80) 12. See Church, Schulze and Strydom 
(n 662). For the purposes of his book, Bennett also excluded customary law in his denotation of 
common law. See TW Bennett, Customary Law in South Africa (Juta and Co Ltd 2004) 34. 
790 Hutchison (n 764) 35-36.  
791 Descriptions such as ‘Roman-Dutch principles of the common law’ do not help to clarify 
issues. This expression was used by A McAllister and S Sulaiman in Y Aubin, L de Longeaux 
and J Vecchiatto, International Bank and Other Guarantees Handbook: Middle East and Africa 
(Kluwer Law International 2011) 527. 
792 E Reid, ‘Mixed but Not Codified: The Case of Scotland’ in JC Rivera (ed), The Scope and 
Structure of Civil Codes (Springer 2013) 346. 
793 ibid. 
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international law, including the recognition and enforcement of foreign 

judgments, are the South African common law and statutory rules.794   

 

6.3.1 The South African Common Law 

Although English civil procedure replaced Roman-Dutch civil procedure, some 

Roman-Dutch remedies were maintained in South Africa. One of such remedies 

was provisional sentence which had its earliest origins in Italy in the Middle 

Ages, later established in France and eventually, in the Netherlands.795 

Provisional sentence was modified to ensure compatibility with English legal 

procedure.796 Provisional sentence is how a creditor can apply for a summary 

judgment, provided that the creditor’s claim is based on a liquid document.797 
 

A document is liquid if it is evidence of an acknowledgment of indebtedness 

concerning an ascertainable sum of money due to the plaintiff.798 Several types 

of documents, including foreign court orders have been classified as liquid and 

thus sufficient to serve as a basis for provisional sentence.799 Foreign judgments 

were enforced by means of provisional sentence before the introduction of 

statutory law with respect to the recognition and enforcement of foreign 

judgments.800 Statutory law was not provided until 1966.801 Foreign judgments 

have remained enforceable by means of provisional sentence, notwithstanding 

the introduction of statutory law.802 
 

                                                           
794 The sources of South African private international law are also sometimes referred to as civil 
law, common law, and statutory rules. See E Schoeman, C Roodt and M Wethmar-Lemmar, 
South Africa (Kluwer Law International 2013) 14. 
795 Other Roman-Dutch remedies which were retained include attachment and arrest ad 
fundandam iurisdictionem and arrest suspectus de fuga. See HJ Erasmus, ‘Law of Civil 
Procedure’ in CG van der Merwe and JE du Plessis, Introduction to the Law of South Africa 
(Kluwer Law International 2004) 432. See also, Twee Jorge Gezellen (Pty) Ltd v Land and 
Agricultural Development Bank of South Africa t/a The Land Bank 2011 (3) SA 1(CC) 15.  
796 ibid. 
797 Kelbrick (n 641) para 216.  
798 Twee Jorge Gezellen (Pty) Ltd (n 795) 15. See also Joob Joob Investments (Pty) Ltd v Stocks 
Mavundla Zen Joint Venture 2009 (5) SA 1 (SCA). 
799 Twee Jorge Gezellen (Pty) Ltd (n 795) 15. 
800 See for example, Rubie v Haines (n 774) 998. 
801 Reciprocal Enforcement of Civil Judgments Act No 9 of 1966. 
802 This is supported by a long line of decided cases e.g. Krok (n 290) and Blanchard, Krasner, 
French v Evans 2004 (4) SA 427 para 8 (WLD) Malan J. 
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The application of provisional sentence in the enforcement of foreign judgments 

was illustrated by the leading case of Richman v Ben-Tovim.803 In that case, the 

South African Supreme Court of Appeal’s review of authorities with respect to 

personal service and international jurisdiction indicated that the South African 

common law was the traditional legal basis for the recognition and enforcement 

of foreign judgments in South Africa.804 While South African common law 

authorities expound legal principles, South African courts sometimes apply 

English legal principles in factual situations.805 In Jones v Krok, the South African 

Appeal Division referred to the English case of Nouvion v Freeman because it 

was relevant.806 However, it also referred to many authorities from several 

Commonwealth countries including Canada, where it placed specific reliance on 

a Canadian case in the context of foreign judgments.807 
 

Arguably, there has been a gradual gravitation of South African common law 

and English common law towards the same direction in issues concerning the 

recognition and enforcement of foreign judgments.808 Some South African 

cases, which were decided based on the South African common law, illustrate 

this trend. In Jones v Krok, the South African Appeal Division disagreed with the 

lower court’s interpretation of the House of Lord’s decision in Nouvion v Freeman 

concerning res judicata in the context of foreign judgments.809 The South African 

Supreme Appeal Division decided that a judgment was final and conclusive for 

recognition and enforcement if it was final and unalterable in the court which had 

decided the case.  The English Court of Appeal had applied this understanding 

of Nouvion nearly a century after Nouvion.810 In Richman v Ben-Tovim, another 

                                                           
803 (n 18)148. 
804 Ben-Tovim (n 18) 148. See the review of Kahn’s comments at para 8. 
805 Also, for the argument that ignorance of the Roman-Dutch law and its flexibility promoted the 
influence of English law in South Africa, see HDJ Bodenstein, ‘English Influences on the 
Common Law of South Africa’ (1915) 32 South African Law Journal 351. 
806 Krok (n 290) 677; Nouvion (n 501). 
807 It relied on the Ontario High Court judgment in Four Embarcadero Center Venture et al v Mr 
Greenjeans Corp et al [1988] 64 OR (23d) 746, which had also considered Nouvion v Freeman. 
Some years later, this Canadian case was later cited with approval by the Ontario Supreme 
Court: [1994] 7432 (ON SC) para 10. 
808 RF Oppong, ‘Roman-Dutch Law Meets the Common Law on Jurisdiction in International 
Matters’ (2008) 4(2) Journal of Private International Law 311.  
809 Krok (n 290); Nouvion (n 501). Contrary to the Court’s assertion in Jones that none of the 
other judges (apart from Lord Herschel) mentioned res judicata, Lord Ashbourne in fact 
mentioned it twice. Nevertheless, this arguably was unlikely to have had any impact on the 
Court’s decision. See the judgment of Lord Ashbourne in Nouvion (n 501)18. 
810 See Sarlie (No. 2) (n 503) 1287. 
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land mark case decided more than a decade after Jones v Krok, the South 

African Supreme Court of Appeal’s judgment reflected English legal principles 

even though English cases were not cited.811  In Ben-Tovim, mere presence was 

regarded as sufficient for a foreign court to exercise jurisdiction.812 Prior to Ben-

Tovim, the legal position was unclear in South Africa although there were 

indications that the jurisdictional ground of mere presence may already have 

been compatible with the South African common law.813 In Bid Industrial 

Holdings (Pty) Ltd v Strang, the South African Supreme Court of Appeal 

restated, while referring to English law and practice, that mere or transient 

presence of a foreign defendant was sufficient basis for the exercise of 

jurisdiction, provided the case had a connection with the foreign country.814 The 

Court cited South African and English law on mere presence as a foundation for 

its declaration that mere presence was an acceptable and workable substitute 

for detained presence. The Court thus declared that an arrest to found or confirm 

jurisdiction was unconstitutional.815 
 

Although the South African common law has been the main basis for the 

recognition and enforcement of foreign judgments, certain deficiencies (such as 

those concerning provisional sentence, default judgment and declaratory 

orders) emerged with the passage of time. Practical challenges including 

expenses, consumption of time and complexity inspired the South African 

legislature to establish a statutory framework, with a view to facilitating the 

registration and enforcement of foreign judgments.816  

 

6.3.2 Statutory Law 

Historically, a major reason for the introduction of statutory law was to reduce 

complexity in the recognition and enforcement of foreign judgments under the 

                                                           
811 Ben-Tovim (n 18). 
812 Ben-Tovim (n 18) paras 7-9. 
813 Ben-Tovim (n 18) paras 7-9. 
814 (n 782) para 52. Strang did not concern the recognition and enforcement of foreign judgments 
but the case is insightful especially as a conflicts case. 
815 Strang (n 782) para 59. This was one of the Roman-Dutch remedies which became part of 
the South African common law. See Erasmus ‘Law of Civil Procedure’ (n 699). 
816 See South African Law Commission, Consolidated Legislation Relating to International Co-
operation in Civil Matters (2003) 11 (Project 121: Issue Paper 21) 5. See also Malachi (n 785) 
para 38. 
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South African common law.817 This South African common law legal regime, 

including the provisional sentence enforcement procedure, continued to apply 

because there was no operational legislative framework.818 
 

The first legislation was the Reciprocal Enforcement of Civil Judgments Act 

[hereinafter: 1966 Act].819  This Act was founded on reciprocity. A major reason 

for the failure of the 1966 Act was the inability of South Africa to enter into 

reciprocal agreements with foreign countries.820 In fact, the 1966 Act failed to 

become operational and was later repealed by another statute, namely: the 

Enforcement of Foreign Civil Judgments Act [hereinafter: 1988 Act].821 In 

addition to repealing the 1966 Act, the central aim of the 1988 Act was to 

facilitate the recognition and enforcement of foreign judgments obtained in 

‘designated countries’, in South African magistrates’ courts.822 Although it has 

been asserted that the recognition and enforcement of foreign judgments in 

South Africa is based on comity, this is not obvious from the provisions of the 

1988 Act.823 The assertions regarding a comity basis find more support in the 

South African common law rather than in statutory provisions.824 
 

The 1988 Act neither includes ‘reciprocal’ in its title, nor precludes reciprocity as 

a basis for the recognition and enforcement of foreign judgments.825 The Act 

provides that its application concerns judgments given in designated 

                                                           
817 Ex Parte Registrar, Supreme Court, Bophuthatswana [1980] 1 SA 578.  Bophuthatswana, 
one of the so-called TBVC (Transkei, Bophuthatswana, Venda, and Ciskei) States, continued to 
apply South African common law upon attaining temporary independence from South Africa. 
818 Reiss Engineering Co Ltd (n 712)1034. 
819 No 9 of 1966. 
820 See the footnote to para 6.1.1 of Project 121 of 2006 (n 85); p 17 of Project 121 (Issue Paper 
21) (n 816). 
821 No 32 of 1988. Its date of commencement is 8 August 1990. In Ex Parte Registrar, Supreme 
Court, Bophuthatswana (n 817) 576, a case decided more than 12 years after the 1966 Act was 
enacted, the Court observed that the Act had yet to come into operation. Neither was it in 
operation nearly 2 decades later. See Reiss Engineering Co Ltd (n 712) 1034. 
822 See the preamble to the 1988 Act. 
823In his review of South African jurisprudence, Booysen J observed that most cases still 
favoured comity as the theoretical basis. While this assertion has merit with respect to the South 
African common law, the 1988 Act does not have any provision specifying comity as the 
applicable theoretical basis. See Laconian (n 693) 515. See also the 1988 Act. 
824 ibid.  See also E Khan, ‘Conflict of Laws’ (1986) Annual Survey of South African Law 537-
538. 
825 In Malachi (n 785), the South African High Court, observed that reciprocity is not a 
requirement for designated countries. However, the Court did not state whether the Minister was 
prohibited from considering reciprocity in the designated of countries under the Act. See Malachi 
(n 785) para 38. 



152 
 

 
 

countries.826 However, the Act does not stipulate any basis on which such 

countries will be designated or on what basis such countries may cease to be 

designated. These decisions are subject to the exercise of ministerial powers.827 
 

Since the 1988 Act specifically provides that the Magistrates’ Courts are the 

competent courts to handle the recognition and enforcement of foreign 

judgments (and makes no provisions concerning any other court), the High 

Court hears recognition and enforcement matters under the South African 

common law. This role of the High Court is partly due to the financial limit with 

respect to claims set for the Magistrates’ Courts. Magistrates’ Courts lack 

jurisdiction to consider matters that exceed their financial limits: such claims are 

instituted in the High Court under the South African common law.828  
 

When statutes are available or applicable, they take priority only subject to the 

South African Constitution.829 Unlike civil law systems however, South African 

courts abide by the doctrine of stare decisis.830 Since the 1966 Act was not 

extended to any country before its repeal and the 1988 Act has a very limited 

scope of application, it is difficult definitively to determine how any gap in 

statutory law would be filled. However, existing judicial decisions based on the 

South African common law indicate that South African cases should be the first 

point of reference. Where further insights are required, there would be a broad 

comparative analysis based on relevant foreign law especially English case law 

and authors.831 The implication of this comparative analytical approach is that in 

the recognition and enforcement of foreign judgments in South Africa, case law 

                                                           
826 S 2(1) of the Act. In any case, only Namibia which is a neighbouring country, has been so 
designated. See n 641.  See also South African Law Commission Project 121 of 2006 (n 85) 
para 6.2.9, 6.3, and p 145. See also Government Gazette of the Republic of Namibia 15 June 
1995 No 1095: Government Notices No. 112 and 113 concerning the designation of South Africa 
for the purposes of enforcing the Foreign Judgments Act 1994 and the Reciprocal Service of 
Civil Process Act 1994.  
827 S 2(2) of the 1988 Act. 
828 For the revised financial limits, see Government Gazette No. 37477 of 27 March 2014. See 
also Magistrates’ Courts Act 32 of 1944 and South African Law Commission, Project 121 of 2006 
(n 85) 78-79, particularly para 6.1.4. 
829 See van der Merwe and du Plesis (n 795) 39. 
830 Stare decisis has come under pressure with respect to constitutional issues, since the 
inception of the post-apartheid era. Whether many of the pre-1994 precedents are binding or 
merely persuasive has been debated, thus giving lower courts significant power concerning 
constitutional issues. See van der Merwe and du Plesis (n 795) 45. See also Media 24 Limited 
v SA Taxi Securitisation (Pty) Ltd 2011 (5) SA 329 para 33 (SCA).  
831 Ben-Tovim (n 18).  
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practically is the most important source of law on the subject. This is particularly 

so as several Supreme Court cases extensively have analysed relevant South 

African common law sources, especially the treatises of Roman-Dutch jurists 

which is the driving force of South African common law. Nevertheless, such 

treatises remain a major authoritative source of the South African common law 

to which references will be made where new issues or grey areas have to be 

addressed.  Where statutory law is applicable in a circumstance, case law would 

be subject to it.832 The doctrine of stare decisis and the primacy of statutory law 

also apply in Nigeria. 

 

6.4 The Origin of Nigerian Law 

The history of colonial law in Nigeria is much more straightforward than that of 

South Africa, especially because Nigeria was colonised by one country.833 In 

both cases, however, international business was a pivotal factor as it heralded 

international relations with the outside world and contributed to establishing 

colonial ties. British merchant ships were in the Bonny River as long ago as 

1826.834 The community of British merchants there established a ‘court of equity’ 

to settle minor disputes which arose from their transactions.835 
 

Formal British administration in Nigeria started in 1861, when Lagos was ceded 

to the Crown.836 However, English law formally was introduced into the colony 

of Lagos in 1863.837 When the British colonialists introduced English law into 

Nigeria, they allowed indigenous law or rules of customary law to continue in 

application, subject to the repugnancy test. In other words, rules of customary 

                                                           
832 Ben-Tovim (n 18). Also, see generally, Society of Lloyds v Price (n 106).   
833 This is despite the Portuguese discovery of Lagos as long ago as 1472 and their trading in 
the region for centuries before the British occupied Lagos. See HH Johnston, A History of the 
Colonization of Africa by Alien Races (Cambridge University Press 2011) 181. See also L 
Williams, Nigeria (3rd edn, The Globe Pequot Press Inc. 2012) 116. 
834 S Coleman, Nigeria: Background to Nationalism (University of California Press 1971) 41. A 
British naval squadron had been dispatched to the Bight of Biafra in 1810. See EO Awa, Federal 
Government in Nigeria (Cambridge University Press 1964) 260. 
835 A Okoth, A History of Africa: African Societies and the Establishment of Colonial Rule 1800-
1915 (East African Educational Publishers 2006) 172. 
836 Coleman (n 834) 36. Several authors also take the view that Lagos was annexed. A better 
way to understand the debate is that although a Treaty of Cession was in fact signed in 1861, it 
was because of ‘gunboat diplomacy’. See AG Hopkins, ‘Property Rights and Economic Building: 
Britain’s Annexation of Lagos, 1861’ (1980) 40(4) Journal of Economic History 777-779. See 
also, I Azikiwe, Echoes of a Century 1914-1999 vol 1 (AuthorHouse 2013) 56-58. 
837 See Ordinance No 3 of 1863. On the reception of English law in Nigeria, also see s 45 of the 
Interpretation Act cap 89 of 1958.  
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law continued to apply if they were not repugnant to natural justice, equity and 

good conscience. The rules also had to be compatible with existing laws in 

force.838 The introduction of English law entailed doctrines of equity and statutes 

of general application. The latter concerned statutes in force in England on or 

before 1 January 1900 which had not been expressly overridden by local or 

English statutes on specific matters.839 The Nigerian legal system is thus made 

up of customary law, the English common law and Islamic law.840 The reception 

of English law was the foundation for Nigeria’s inheritance of English rules of 

private international law, including the English common law procedure for 

enforcing foreign judgments.841 In fact, the Hague Conference on Private 

International Law was established more than seven decades before Nigeria 

attained independence.842 The Reciprocal Enforcement of Judgments Act 

[hereinafter: 1922 Ordinance] continues to apply to foreign judgments since the 

Foreign Judgments (Reciprocal Enforcement) Act [hereinafter: 1961 Act] has 

not been extended to any country, and particularly as the 1961 Act applies 

exclusively to any country designated.843 Therefore, the English common law 

procedure of enforcing foreign judgments also continues to apply to countries 

outside the scope of the 1922 Ordinance.844 The influence of English law is clear 

in the evolution of the Nigerian legal regime on foreign judgments. Apart from 

the adoption of the 1920 Administration of Justice Act [hereinafter: AJA 1920] 

more than four decades before independence, Nigerian courts continued to refer 

to English cases and authors long after independence.845 

 

 

                                                           
838 Uweru (n 82) 287. In 1914, the colony of Lagos in addition to the northern and southern 
protectorates of Nigeria, were amalgamated to form today’s Nigeria ibid 291. 
839 See OT Uwakah, Due Process in America’s Administrative Law System: History, Current 
Status and Future (University Press of America Inc. 1997) 83.  
840 C Mwalimu, The Nigerian Legal System vol 2 (Peter Lang Publishing Inc. 2009) 308. 
841 Okeke argued that the colonial influence on the rules of international law in general was clear. 
See CN Okeke, ‘International Law in the Nigerian Legal System’ [1997] 27 California Western 
International Law Journal 331 and 352. 
842 G Bamodu, ‘Transnational Law, Unification and Harmonization of International Commercial 
Law in Africa’ (1994) 38(2) Journal of African Law 138. 
843 See s 8 of the 1961 Act. 
844 See Olaniyan, ‘Conflict of Laws in Nigerian Appellate and Apex Courts’ (n 8) 320. 
845 More than two decades after the 1961 Act came into force, the Nigerian courts relied on the 
interpretation of the Foreign Judgments (Reciprocal Enforcement) Act 1933 Act by the English 
courts to interpret the 1961 Act. See generally Wide Seas Shipping Ltd v Wale Sea Foods Ltd 
[1983] 1 FNLR 530.  
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6.5 Evolution of the Legal Regime on the Recognition and 
Enforcement of Foreign Judgments in Nigeria 

The evolution of the legal regime on the recognition and enforcement of foreign 

judgments in Nigeria is interlocked with that of the United Kingdom. It is, 

therefore, inevitable to place relevant statutes of both countries in a historical 

context. The first relevant Nigerian statute is the 1922 Ordinance.846 This 1922 

Ordinance was based on the AJA 1920 enacted two years earlier in the United 

Kingdom.  
 

Before the AJA 1920 was enacted, the United Kingdom generally relied on the 

English common law for the recognition and enforcement of foreign judgments. 

A judgment debtor had to bring an action on the foreign judgment to recover the 

judgment sum, since foreign judgments could not be enforced by execution 

under the English common law.847 However, reliance solely on the English 

common law presented some challenges. International litigants in the United 

Kingdom found it challenging to enforce foreign judgments in other countries. 

The challenges were not because there was a lack of comity with those 

countries, but because such countries handled similar issues differently. 

Furthermore, the countries often found it difficult to follow the English common 

law method of enforcement. In short, there was no reciprocity.848 The lack of any 

statutory basis upon which foreign litigants could enforce foreign judgments in 

the United Kingdom was compounded by the difficulty concerning the summary 

procedure on which foreign judgments were enforced. The Rules of Court 

merely mitigated the delays, expenses and risks associated with litigation.849 

The system of registering foreign judgments, which had been successful in the 

British Dominions, was thus a means of further simplifying the recognition and 

                                                           
846 Reciprocal Enforcement of Judgments Act, LFN 1958 (promulgated as Ordinance No 8 of 
1922). See n 65. 
847 F Vallat, International Law and the Practitioner (Manchester University Press 1966) 65. 
848 P 672 of the Sumner Committee Report. Hansard: Foreign Judgments (Recognition and 
Enforcement) HL Bill (14 Feb 1933) vol 86 cc 671-675.    
849 Vallat (n 847) 65. For a critique of the summary procedure generally, see DP Wood, 
‘Summary Judgment and Unintended Consequences’ (2011) 36(1) Oklahoma City University 
Law Review 233. 
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enforcement of foreign judgments.850 The substance of the law, however, 

remained the same as that of the English common law.851  
 

The legislative search for a framework that could support the free movement of 

judgments in the British Dominions and Territories started in the early years of 

the twentieth century.852 However, the statutory basis for the recognition and 

enforcement of foreign judgments in the United Kingdom was established more 

than a century before the AJA 1920. Some foreign judgments in fact had been 

enforceable under statute even before the AJA 1920. The Crown Debts Act of 

1801 provided for reciprocal enrolment and enforcement of English and Irish 

Exchequer Orders and Chancery decrees.853 Also, the Judgments Extension 

Act of 1868 applied to United Kingdom judgments.854 
 

The main criticism of the Judgments Extension Act of 1868 concerned the 

principle of strict reciprocity: foreign judgments were enforced by summary 

procedure in England but only a few English judgments were enforced in foreign 

countries where it was difficult to prove that foreign judgments were readily 

enforced in England.855 In reaction to concerns expressed, including those from 

foreign governments, a more cautious approach was taken in the AJA 1920.856 

There was a need for statutory provisions based on reciprocity to facilitate the 

free movement of judgments in the British Dominions and Territories.857 In the 

decade following the enactment of the AJA 1920, however, British business 

people and solicitors expressed reservations about the relative ease with which 

international litigants were able to enforce foreign judgments in the United 

Kingdom but those in the United Kingdom found it difficult to enforce judgments 

                                                           
850 Vallat (n 847) 66-67.  
851 Vallat (n 847). See also PR Barnett, Res Judicata, Estoppel and Foreign Judgments (Oxford 
University Press 2001) para 7.03. 
852 A 1916 Bill was based on the Judgments Extension Act 1868 (31 & 32 vict c 54). See J 
O’Brien, Smith’s Conflict of Laws (2nd edn, Cavendish Publishing Limited 1999) 285. 
853 See s 9 of the Crown Debts Act 1801 (41 Geo 3 c 90). See also the Crown Debts Act 1824. 
854 See also Bracco (n 466) 463. This case also confirmed that the Act adopted the approach of 
the common law—for example, in the finality of a foreign judgment. See p 444. 
855 Technically, a fresh action was required but in practice, a summary procedure was adopted 
— this could not be found in any statute. See Foreign Judgments (Reciprocal Enforcement) Bill 
of 1933 HL Debate 14 February 1933, vol 86, cols 671-75. 
856 See s. 9(1) and (2) (a) – (e). See also Hartley (n 6) 413.  
857 The Sumner Report (n 848) 673. This was the recommendation of the Committee set up in 
1918, and Lord Sumner presided over it.  
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obtained in the United Kingdom against judgment debtors in foreign countries.858 

The AJA 1920 applied to countries which later formed the Commonwealth.859 

The AJA 1920 was extended by Order in Council to many countries including 

Nigeria.860 The evolutionary process for members of the Commonwealth was 

similar, from the standpoint of British constitutional law even though the stages 

were sometimes slightly different.861 The AJA 1920 thus became applicable in 

Nigeria as an Ordinance.862 
 

The aim of the 1922 Ordinance was the facilitation of free movement of 

judgments in what is now the Commonwealth and on a reciprocal basis. This 

concerned judgments obtained in Nigeria, the United Kingdom and other parts 

of Her Majesty’s Dominions and Territories under Her Majesty’s protection.863 

The second relevant Nigerian statute enacted in 1961,864 only four months after 

Nigeria attained independence from Britain, arguably was to highlight its new 

political status and face the realities of broader international relations beyond 

the United Kingdom and the Dominions or territories of Her Majesty.865 The 1922 

Ordinance could not serve this purpose since it was specifically designed for the 

British colonial world.   
 

As already indicated, the AJA 1920 was successful concerning the enforcement 

of foreign judgments in England, but it did not guarantee the enforcement of 

English judgments abroad.866 There was a need to fill this gap. Thus, the main 

aim of the Foreign Judgments (Reciprocal Enforcement) Act of 1933 

[hereinafter: FJA 1933] was to facilitate the recognition and enforcement of 

English commercial judgments abroad based on reciprocity.867 The major 

change or modification in the FJA 1933 was the system of registration which 

already applied in the previous decade to judgments given in the British 

                                                           
858 The Sumner Report (n 848). 
859 Berglund (n 593) 124.  
860 S 2(3) of the AJA 1920 provided that the Act would come into operation upon the expiration 
of the Juries Act of 1918 or upon royal direction by Order in Council. 
861 AP Lester, ‘State Succession to Treaties in the Commonwealth’ (1963) 12(2) International 
and Comparative Law Quarterly 487. 
862 See AC Burns, Nigeria: Report for 1922 (His Majesty’s Stationery Office 1923) para 66.  
863 S 5 of the Ordinance. This is also clearly reflected in the long title.  
864 The Foreign Judgments (Recognition Enforcement) Act, Cap F35, LFN 2004. 
865 However, it derives its origin from the FJA 1933. Wale Sea Foods Ltd (n 845).  
866 Foreign Judgments HL Bill of 1933 (n 855) 672. 
867 Eurofinance SA (n 464) para 172. 
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Dominions. Otherwise, the English common law essentially was reflected in the 

new Act.868 Since the FJA 1933 was the basis for the 1961 Act in Nigeria, 

Nigerian courts have referred to English authorities to gain insights into 

interpreting the 1961 Act.869 In Halaoui, the Nigerian Court of Appeal relied on 

an English authority which had interpreted the FJA 1933, in interpreting a 

provision of the 1961 Act concerning submission to jurisdiction and the Nigerian 

Supreme Court affirmed the judgment.870 

 

6.6 Application of the Legal Framework in Nigeria 
6.6.1 The English Common Law 

While the English common law remains a valid means of enforcing foreign 

judgments in Nigeria, this means of enforcing foreign judgments is extremely 

rare. The Nigerian Supreme Court noted that any reference to the English 

common law to interpret clear provisions of statutory provisions concerning the 

recognition and enforcement of foreign judgments, was inappropriate.871 One 

way of interpreting this pronouncement by the Supreme Court is that the English 

common law is inapplicable where statutory provisions clearly apply. Thus, the 

English common law is reserved for countries to which statutory law does not 

apply.872 
 

Several reasons may be suggested for not using the English common law 

procedure. First, the English common law approach requires an action on the 

judgment. While this should be done in a summary manner, it is a relatively time-

consuming and expensive process. Also, it may be more complicated.873 

                                                           
868 This was the result of deliberations by the Greer Committee set up in November 1931, 
presided over by Lord Justice Greer. In fact, the Committee was so ambitious as to produce 
conventions which could possibly be entered into which countries such as France and Germany. 
See Vallat (n 847) 66. 
869 Wale Sea Foods Ltd (n 845). 
870 Halaoui (n 18) 344.  
871 Halaoui (n 18) 349.  
872 Oppong was silent on what the position might be in Nigeria and his analysis of Ghanaian law 
reflects a rather unclear position in Ghana. Nevertheless, there is much to recommend in his 
assertion that judgments which are not enforceable under statutory law can be enforced under 
the English common law. See Oppong, Private International Law in Commonwealth Africa (n 
77) 353. 

873 Issues concerning speed, complexity and expense have been raised even in the UK. See 
Memorandum No 12 of the Judgments Extension Acts p 3 para 2 (Scottish law Commission). 
Also, see Scottish Law Commission (1970-71) No 23 (6th Annual Report). 



159 
 

 
 

Secondly, the 1922 Ordinance was already in force in Nigeria nearly four 

decades before Nigeria attained independence and has remained in force ever 

since. Generally, the 1922 Ordinance seems to work considerably well only for 

the countries of the former British empire. Thirdly, the reported appellate cases 

available are based on statute (whether the 1922 Ordinance or the 1961 Act). 

The implication of this statute-based case law is that Nigerian precedents 

generally are unavailable on the English common law procedure concerning the 

recognition and enforcement of foreign judgments. Since Nigeria abides by the 

doctrine of stare decisis, foreign decisions are merely of persuasive effect and 

this persuasiveness continues to decrease as Nigerian case law becomes more 

developed.874 All these reasons underscore why it is most unlikely that a 

judgment debtor would attempt to bring an action on the judgment when 

statutory law is applicable. 

 

6.6.2 Statutory Law 

Two statutes are applicable with respect to the recognition and enforcement of 

foreign judgments in Nigeria. The 1922 Ordinance came into force during the 

colonial era while the 1961 Act was enacted after Nigeria attained 

independence.875 The question as to whether and to what extent the 1961 Act 

modified the 1922 Ordinance has been subject of diverse reviews.876 In any 

case, the reality is that the statutory framework also reflects several English 

common law principles, for example, the English common law rule concerning 

conclusiveness of judgments.877 For the analytical purposes of this thesis, it is 

critical to consider the 1961 Act.  

 

                                                           
874 The Nigerian Supreme Court replaced the Judicial Committee of the Privy Council when 
Nigeria became a republic in 1963. The doctrine of stare decisis has been established by a long 
line of cases decided by the Nigerian Supreme Court. See Obiuweubi v Central Bank of Nigeria 
[2011] 2-3 SC (Pt 1) 46. See also Rossek v African Continental Bank [1993] 10 SCNJ 55. 
875 It was, however, not a republic until 1963. See C Mwalimu, The Nigerian Legal System: Public 
Law, vol 1 (Peter Lang Publishing Inc 2005) 6. 
876 See generally, Olawoyin (n 85) 129 and Y Olukolu, ‘The Enforcement of Foreign Judgments 
in Nigeria: Scope and Conflict of Laws Questions’ (2015) 23(1) African Journal of International 
and Comparative Law 129. See also judgments such as Macaulay (n 737) 282 on the debate 
concerning the partial application of the Act. 
877 See s 8(3) of the 1933 Act and s 3(2) and (3) of the 1961 Act. See also Black-Clawson 
International Ltd v Paperwerke Waldof-Aschaffenburg AG [1975] AC 591 and Dicey, Morris and 
Collins (n 9) para 14-195. Hartley took the view that the 1933 Act (and, to a lesser extent, the 
AJA 1920) was not a perfect reflection of the common law procedure. See Hartley (n 6) 398. 
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6.6.2.1 The 1922 Ordinance or the 1961 Act? 

The confusion concerning the applicability of both statutes is reducing,878 but 

international litigants will benefit from clarity in this area.879 The attention which 

courts still give to the applicability of legal regimes underscores this point. The 

need to take the right decision regarding the appropriate statute under which to 

enforce a foreign judgment remains a crucial point of departure in the recognition 

and enforcement of foreign judgments. Apart from the fact that instituting 

proceedings under the wrong statute may result in futility for the judgment 

creditor who seeks to enforce a foreign judgment, there is an even more practical 

rationale behind the foreign judgment creditor taking an early and right decision 

concerning which statute to apply. The reason is that both statutes provide for 

different time frames within which foreign judgments can be registered and this 

difference is wide. Judgment creditors have one year under the 1922 

Ordinance,880 while they have six years under the 1961 Act.881 At this stage, an 

error as to which statute would apply could result in a judgment creditor being 

unable to enforce a foreign judgment.882 Although the 1961 Act is not operational 

since no country has been designated under it,883 the Act remains a valid statute 

which courts continue to analyse and which the Minister of Justice could  extend 

to any country at any time.884 From a strictly technical perspective, it would be 

correct to assert that the debate as to which of the statutes would apply, has 

been settled. This is because the Nigerian Supreme Court analysed the issue 

and reached a decision.885 However, the practical (and to a very significant 

extent, even theoretical) perspective to this is that the debate is far from over. 

The perennial contention and lack of clarity regarding the applicable statutory 

law can be illustrated through case law. At first blush, it may seem somewhat 

                                                           
878 Generally, this can be deduced from the trend of decisions. There were many more serious 
errors in earlier cases. For example, in Hyppolite v Egharevba [1998] 11NWLR (Pt 575) 598, the 
Court of Appeal wrongly applied the 1961 Act. 10 years later, the Court of Appeal observed in 
another case that the 1961 Act had not become operational. See Teleglobe (n 224)138. 
879As recently as 2014, Olawoyin described Nigerian law on the subject as incoherent and 
uncertain. See Olawoyin (n 85) 134 and 140. 
880 S 3(1) of the 1922 Ordinance. 
881 S 4(1) of the 1961 Act. 
882 The court has a discretion to extend the time within which a foreign judgment may be 
registered. See s 3(1) of the 1922 Ordinance. 
883  Abdulahi (n 737) 558. 
884 S 3 of the 1961 Act. 
885 See Macaulay (n 737) 282 and Halaoui (n 18) 309. 
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superficial to observe that the Nigerian Court of Appeal applied the 1961 Act in 

a number of cases such as Hyppolite and nearly a decade later in Shona-Jason 

Nigerian Ltd, even though the 1922 Ordinance ought to have applied in both 

cases especially as both foreign judgments were obtained in the United 

Kingdom.886 However, the Nigerian Court of Appeal in a 2013 case,887 a decade 

after Macaulay which had held that the 1922 Ordinance was applicable, 

observed that the ‘guiding principles’ for setting aside a registered foreign 

judgment were contained in the 1961 Act.888 Petredec Ltd illustrates the reality 

that while the confusion concerning the applicability of both statutes has reduced 

significantly, there is still much room to clarify the relevant issues already 

highlighted.889 
 

One of the possible reasons for the misconception that the 1961 Act would apply 

rather than the 1922 Ordinance is the age of the latter. The 1922 Ordinance was 

as an Ordinance to facilitate the reciprocal enforcement of judgments obtained 

in Nigeria and the UK and other parts of Her Majesty’s Dominions and Territories 

under Her Majesty’s protection.890 Although the 1922 Ordinance came into force 

during the colonial era, the 1961 Act did not repeal it. Generally, Nigerian courts 

do not favour an implied repeal of statutes.891 The legal position would be 

different if both statutes were so clearly repugnant to each other that it would be 

impracticable for both to exist at the same time.892 Even if both statutes were 

clearly repugnant to each other, the 1961 Act which was enacted nearly four 

decades after the 1922 Ordinance would remain inapplicable to the extent that 

the provisions of the 1961 Act can only be activated when the Minister of Justice 

designates countries to which the Act will apply. In other words, there is no 

general application of the 1961 Act. For example, the Act may be applicable with 

respect to Country A but not to Country B even if both are neighbours. The 

designation of countries will likely be on a case-by-case basis since the Minister 

                                                           
886 Hyppolite v Egharevba (n 878) 518. Shona-Jason Nigeria Ltd (n 737) 27. 
887 Union Petroleum Services v Petredec Ltd [2014] 2CLRN 104. 
888 S 6(1) cap F35 LFN 2004. Macaulay (n 737). 
889 In 2007, the Supreme Court observed that the issue as to which Act applies ‘has long been 
put to rest’ by Macaulay (n 737). See Witt and Busch Ltd. v Dale Power Systems (2007) 17NWLR 
(Pt 1062) 1 (SC). 
890 Clearly, this affects the United Kingdom but excludes important trading partners such as the 
United States which are not part of the Commonwealth.  
891 Abacha v Fawehinmi [2000] 6NWLR (Pt 660) 303. 
892 Umeji v AG, Imo State [1995] 4 NWLR (Pt 391) 589. 
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of Justice should consider the bases on which such countries will be designated 

and whether they treat Nigeria judgments in a reciprocal manner.893 
 

Another reason to attain more clarity is that, apart from the general confusion 

concerning which statute applies in a case, there is some confusion as to what 

parts of the 1961 Act could apply in certain cases. Teleglobe is illustrative. In 

Teleglobe, the foreign judgment was obtained in the United States. The Nigerian 

Court of Appeal upheld the lower court’s decision that the 1961 Act applied 

based on section 10(a) of the 1961 Act.894 The Act provides that ‘a judgment 

given before the commencement of the order’ under the Act can be registered, 

notwithstanding any other provisions of the Act. The Court of Appeal seemed 

not to realise that there ought to have been an order made by the Minister, even 

if a foreign judgment was to be registered before the commencement of such an 

order. 
 

The Nigerian Supreme Court had, five years earlier, observed that section 3 of 

the 1961 Act which provides that the Minister of Justice must make an order first 

would have been unnecessary if the intention was not to designate a country in 

the first place.895 It is difficult to understand why the Nigerian Court of Appeal 

would then try to circumvent the reality that the Act remains inapplicable until 

the Minister makes appropriate orders. The concern of the Court of Appeal may 

have been that neither the 1922 Ordinance nor the 1961 Act could apply in the 

case. The 1922 Ordinance is inapplicable because the United States is not part 

of the Commonwealth. In fact, the United States had attained independence 

nearly one hundred and fifty years before the AJA 1920 was enacted in the 

United Kingdom. 
 

No country has been designated under the 1961 Act. Foreign judgments in such 

a case would then have to be enforced under the English common law. 

However, there is no reported appellate case available where a foreign judgment 

                                                           
893 This creates the potential for the Minister to decide precisely what will constitute the reciprocal 
treatment and it is at this stage that ‘qualified obligation’ may be applied. See chapter 5 where 
the theories underlying recognition were analysed and ‘qualified obligation’ proposed. However, 
it will also require certain standards in the registering country, Nigeria. Jurisdictional grounds are 
examined in chapter 7. 
894 Teleglobe (n 224) 108. 
895 See Macaulay (n 737) 297. The Supreme Court also made the same reference 6 years after 
in Halaoui (n 18) 335. 
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was registered by an action upon the judgment. Therefore, while foreign litigants 

may be concerned about which statute should apply, judgment creditors from 

countries such as the United States should consider that neither the 1961 Act 

nor the 1922 Ordinance would apply to them.896 In fact, the Court of Appeal 

erred in both Hyppolite and Teleglobe where it decided that the 1961 and 1922 

Ordinance respectively applied to judgments obtained in the United States.897  
 

The 1961 Act itself is unnecessarily convoluted. Its division into two parts is of 

no practical use (the first part consists of ten sections and the second part 

consists of three sections). For example, one way of interpreting section 9 (which 

essentially provides that the 1922 Ordinance would cease to apply to any 

country designated under the 1961 Act) is to argue that the 1922 Ordinance 

would cease to have effect upon enactment of the 1961 Act. However, the 1961 

Act also clearly provides that Part I which concerns the registration of foreign 

judgments cannot take effect until the Minister, satisfied that substantial 

reciprocity will be assured, makes an order that Part I shall apply to a foreign 

country.  Another implication of dividing the 1961 Act into two parts is that, 

although Part I clearly would require a ministerial order for it to take effect, this 

is not necessarily the case for Part II. This rather disorderly state of affairs is 

compounded by the provision in Part II that the Minister may make foreign 

judgments unenforceable by making a suitable order in Nigeria if there is a lack 

of reciprocity with a foreign court or if such a foreign court treats Nigeria with 

substantially less favour.898 Part I which can only be activated upon a suitable 

ministerial order, is subject to Part II. Clearly, the division of the Act into two 

parts is not only unnecessary but also confusing.  The enactment of the 1961 

Act was unnecessary to the extent that the legislator had the option of amending 

                                                           
896 ibid. In the UK, countries such as the United States are governed by the English common law 
since neither the AJA 1920 nor the FJA 1933 applies to such countries. 
897 Hill and Chong observed that many provisions of the AJA 1920, on which the 1922 Ordinance 
was modelled, were either the same or generally equivalent to those under the common law. 
Nevertheless, the reality is that common law and statutory law technically are separate legal 
regimes. Indeed, the English Court of Appeal noted the inappropriateness of attempting to 
ascertain the English common law position by ‘reasoning backwards from the statutory 
provisions’. See Hill and Chong, International Commercial Disputes (4th edn, Hart Publishing 
2010) 439. See also the English Court of Appeal judgment in Henry v Geoprosco International 
Ltd [1976] 2Q.B. 726. See also Hyppolite (n 878) and Teleglobe (n 224). 
898 In addition to s 12, Part II is made up of 2 other sections: s 11 concerns the general effect of 
foreign judgments, whilst s 13 concerns the issue of certificate of judgments obtained in Nigeria. 
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the 1922 Ordinance to include part II of the 1961 Act. This amendment would 

have the effect of independent interpretation instead of the convoluted pattern 

under the 1961 Act. The amendment would also not have affected the dormancy 

of the 1961 Act if the legislator deemed it fit to keep it dormant.899 Even if section 

9(1) of the 1961 Act is interpreted to mean that it can be extended to countries 

outside the Commonwealth, a relevant ministerial order remains a prerequisite 

as section 3 is clear on this point. Hyppolite is illustrative of a wrong application 

of the 1961 Act when there is no appropriate ministerial order extending the 

1961 Act to a country.900 It is instructive that a decade after Hyppolite, the 

Nigerian Court of Appeal noted that no ministerial order had been made and 

without which the 1961 Act could not be extended to the United States.901  
 

As it was the case with the FJA 1933, the 1961 Act was enacted to facilitate the 

free movement of foreign judgments with respect to countries that are 

designated based on reciprocity.902 However, unlike the FJA 1933 under which 

several countries including those from different legal cultures were designated, 

no country has been designated under the 1961 Act. It is preferable for Nigerian 

courts to decide that the 1961 Act is inapplicable until appropriate orders are 

made pursuant to the Act, rather than go into detailed comparative analysis of 

both statutes.903 Clearly, this approach of comparatively analysing both statutes 

contributes to confusion. Such vagueness undermines fairness for foreign 

litigants.  Litigants are thus uncertain as to the outcomes of their enforcement 

applications. Legal certainty is an important element of cosmopolitan fairness.904 

Both litigants and the State benefit from certain and clear laws. The litigants 

would know which laws are applicable to their claims or defences and the State 

can expect that litigants would comply with such laws, thus promoting public 

                                                           
899 Another alternative would have been to extend the 1922 Ordinance to more countries, with 
appropriate amendments. 
900 (n 878). 
901 Teleglobe (n 224) 138. 
902 The 1961 Act is clearly a rehash of the 1933 UK Act. In fact, “His Majesty” is substituted with 
‘The Minister of Justice’ and ‘Superior Courts of Nigeria’ in Part I of the Act, otherwise the 
provisions of that part are essentially the same. See s 3(1) of the 1961 Act. See s 1(1) of the 
1933 UK Act. 
903 See for example, VAB Petroleum Inc v Momah [2014] NWLR (Pt 1347) 284 SC. The High 
Court in Akingbola could not resist the urge to hypothesise concerning the 1961 Act, even though 
its application was not brought before the court and the court itself made this observation. See 
Akingbola (n 198) 16. 
904 See s 2.6 of chapter 2. 
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policy. Otherwise, there would be legal uncertainty. This legal uncertainty is 

compounded by other ancillary issues which impede the recognition and 

enforcement of foreign judgments. One of such central issues is characterisation 

and its connection with limitation periods. 

 

6.7 Characterisation and the Limitation of Time 
6.7.1 The Meaning of Characterisation 

Courts need to determine certain fundamental questions which arise in conflict 

of laws situations involving foreign elements. One of such questions concerns 

the applicable law. When questions concerning the applicable law and 

jurisdiction have been determined, cases concerning recognition and 

enforcement of foreign judgments also require courts to decide which judgments 

should be recognised or enforced.905 In determining the applicable rules in any 

particular situation, the first step is to consider the issues and their legal 

categories.906 This first step initiates the process of characterisation.907 The next 

stages of this process are the selection and application of the appropriate law.908 

Characterisation essentially connotes the placement of issues in various 

categories based on a number of considerations. While such categories often 

focus on issues such as distinctions between succession and matrimonial law 

(in the context of property relating to marriage)909 or contract and tort,910 they 

also apply to characterising laws regarding other spheres concerning private 

                                                           
905 Dicey, Morris & Collins (n 9) para 1-003. 
906 Briggs, Private International Law in English Courts (n 501) para 3.48. 
907 Characterisation is used interchangeably with other terms such as qualification, 
categorisation and classification. See generally, EG Lorenzen, ‘Qualification, Classification or 
Characterization Problem in the Conflict of Laws’ (1941) 50 Yale Law Journal 743. See also, JD 
Falconbridge, ‘Conflict Rule and the Characterization of Question’— Part 1 (1952) 30(2) The 
Canadian Bar Review 103. 
908 Falconbridge ibid 113. 
909 Dicey, Morris & Collins (n 9) para 2-004. 
910 Sayers v International Drilling Co. N.V. [1971] 1WLR 1176. An Englishman who entered into 
a contract of employment with a Dutch oil company suffered a tortious wrong on an oil rig in 
Nigerian territorial waters. The issue of whether the claim should be considered as a tort or a 
contractual branch was critical. See also, PM North, Essays in Private International Law (Oxford 
University Press 1993) 101-102. For an insight into challenges concerning the characterisation 
of contract and tort vis-à-vis activity-based jurisdiction, see P Nygh and F Pocar, Report of the 
Special Commission p 5 Prel. Doc. No 11 of August 2000; art 6 of the 1999 Draft. 
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international law such as public policy.911 The analysis and arguments in this 

chapter will shape the discussions concerning public policy in the next chapter. 

Although issues are considered in the process of characterisation, courts may 

characterise the facts of cases.912  Characterisation of both issues and facts 

achieve the same ends.913 Characterising different legal rules in their various 

jurisdictional contexts and connecting bases may result in contradictory 

solutions or no solution at all,914 although there are certain cases where the 

characterisation of the rules rather than the facts would be appropriate.915 

Arguably, it is possible to conduct a parallel characterisation of a relevant rule of 

law and ‘comity between competing legal systems’.916 In practice, it is critical to 

go beyond characterising the nature of the claim to consider the particular issue 

in dispute.917 The nature and extent of characterisation varies according to 

jurisdiction. 

 

6.7.2 Jurisdictional Applications of Characterisation 

Although characterisation had been considered in Europe (where Bartin and 

Kahn were the leading exponents) as long ago as the last quarter of the 

nineteenth century, the doctrine was given very little attention in the English 

courts.918 In fact, the first discussion of characterisation in English language was 

                                                           
911 MG Paulsen and MI Sovern, ‘Public Policy in the Conflict of Laws’ (1956) 56 Columbia Law 
Review 969 at 973. Specifically, a court’s characterisation of a local statute as an embodiment 
of public policy without consideration to relevant foreign contacts could result in significantly 
different result than would otherwise have been the case. See Paulsen and Sovern (ibid) 990-
991. See also Mackey v Pettyjohn 6 Kan App 57, 49 P 636 (1897).  
912 Also, it may be the juridical concept or category.  See Macmillan Inc v Bishopsgate Investment 
Trust Plc (No 3) 1W.L.R. 387, 407. 
913 Dicey, Morris & Collins (n 9) para 2-009. 
914 Briggs, Private International Law in English Courts (n 501) para 3.59. 
915 But beyond the scope of this thesis.  E.g. the non-enforcement of foreign revenue or penal 
law. Forsyth described characterisation as a process whereby an object was assigned to a legal 
category but conceded that the line between fact and law may be blurred. In Nigeria, it can be 
difficult to distinguish between grounds of law and grounds of fact. See also CF Forsyth, 
‘Extinctive Prescription and the Lex Fori: A New Direction?’ (1982) 99 South African Law Journal 
18-19; JD Falconbridge, ‘Conflict Rule and the Characterization of Question’—Part 1 (n 907) 
106. See also the Nigerian case of Ononye v Chukwuma [2005] 17NWLR (Pt 953) 94. 
916 Even so, this cannot be done in a provincial manner with respect to applicable domestic law. 
Bishopsgate Investment Trust Plc (n 912) 407. 
917 English law, where this judicial attitude is reflected, has also had considerable influence in 
both South Africa and Nigeria. See also Bishopsgate Investment Trust (n 912) 387.  
918 See generally E Bartin, Études de Droit International Privé (Nabu Press, 1899). Watt noted 
that the theorisation was by Kahn and Bartin in 1891 and 1897 respectively. See HM Watt, 
‘Private International Law Beyond the Schism’ (2011) 2(3) Transnational Legal Theory 377. 
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only in 1920.919 Characterisation became an issue much later in African 

countries such as South Africa, and arguably to a lesser degree, in Nigeria.920 

Compared with Nigeria, the doctrine of ‘characterisation’ was used much earlier 

in South African courts.921 Although Nigerian courts seldom use the doctrine of 

‘characterisation’, there is some evidence that Nigerian courts sometimes have 

been involved in the characterisation process itself even in a private international 

law sense without using the doctrine in an appropriate manner.922  
 

In Nigeria, issues of characterisation concerning the recognition and 

enforcement of foreign judgments can also arise if the registering court adopts 

a territorial approach and thereby applies domestic rules arguably inapplicable 

in conflicts cases. For example, if the registering court considers a foreign 

judgment a corporate matter rather than a foreign debt, this can have significant 

consequences for which particular Nigerian court may register the foreign 

judgment. Matters pertaining to companies are handled exclusively by the 

Federal High Court rather than the State High Court or the National Industrial 

Court.923 This discussion concerning courts of coordinate jurisdiction is beyond 

the scope of this thesis because although instituting the action in the wrong court 

will cause delay, it need not frustrate the enforcement of the foreign judgment in 

the last analysis. If a case is struck out in the State High Court, it can be 

reinstituted in the Federal High Court. However, once an action is statute barred, 

it cannot be enforced in any court. Furthermore, the issue of what theoretical 

basis should apply in the recognition and enforcement of foreign judgments 

extensively discussed in this thesis addresses the question of how registering 

                                                           
919 This was Lorenzen’s article: EG Lorenzen, Theory of Qualifications and the Conflict of Laws 
(1920) 20(3) Columbia Law Review 247. See also EE Cheatham, Internal Laws Distinctions in 
the Conflict of Laws (1936) 21 Cornell Law Review 570. 
920 This is evident in subsequent discussions in this chapter. 
921 Forsyth observed that Kuhne & Nagel AG Zurich v APA Distributors (Pty) Ltd 1981 (3) SA 
536 was the second time characterisation or classification was mentioned by name in a South 
African case, the other being Sperling v Sperling 1975 (3) SA 707, 717 even though it was not 
a characterisation case. The issue had, however, been discussed at a high scholarly level as far 
back as the 1930s. See JD Falconbridge, ‘Characterization in the Conflict of Laws’ (1937) 53 
Law Quarterly Review 537. 
922 For characterisation in a non-conflicts case (even though the court referred to it as internal 
conflict of laws), see Olowu v Olowu [1985] 3NWLR (Pt 13) 375. For characterisation in a 
conflicts case, see Resolution Trust Corporation v F.O.B Investment & Property Ltd [2001] 
6NWLR (Pt 708) 246. 
923  Akingbola (n 198). 
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courts in Nigeria should regard or characterise foreign judgments which foreign 

litigants seek to enforce in Nigeria.924 
 

How an issue is characterised can greatly shape the outcome of legal 

proceedings, especially with respect to applicable laws. For example, by 

deciding whether to pursue a matter on a contractual or tortious basis, a claimant 

would indirectly determine which rules would apply to the issue. Such 

determination is also applicable to the recognition and enforcement of foreign 

judgments, especially in the context of distinguishing between substance and 

procedure. In other words, as will be demonstrated in this chapter, how an issue 

is characterised can determine whether the issue will be subject to rules of 

substance or procedure. While the characterisation process concerning 

substance and procedure is carried out by the court, the effect concerning the 

outcome of legal proceedings can be very decisive. 

 

6.7.3 Substance and Procedure 

An important connection between characterisation and limitation of time is the 

relationship between substance and procedure. In the context of private 

international law in general, this relationship has been defined considering the 

lex causae and the lex fori.  Substantive law is governed by the lex causae while 

procedural law is governed by the lex fori. This distinction has not only existed 

for several centuries,925 but is also one of the most entrenched doctrines of 

private international law.926 
 

Several reasons have been adduced as to why procedural matters should be 

governed by the lex fori. The most dominant reason is convenience: it is 

convenient for the forum court to apply domestic rules concerning matters of 

procedure, as it would otherwise be expensive and inefficient to apply the rules 

                                                           
924 See chapter 5 on theoretical bases. 
925 Bartolus made this distinction in a 14th century treatise, although Ailes indicated that this 
distinction was applied as early as 1265 before the Parlement of Paris. See Bartolus on the 
Conflict of Laws (J.H. Beale tr) (Harvard University Press, 1914), paras 48 and 49. See also EH 
Ailes, ‘Substance and Procedure in the Conflict of Laws’ (1941) 39 Michigan Law Review 397. 
926 Ailes thought it was perhaps ‘the most inveterate doctrine’ of private international law. See 
Ailes ibid 392. 
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of a foreign jurisdiction.927 Another reason concerns sovereignty: it would be an 

infringement of sovereignty for the lex fori to apply a foreign law. The third reason 

is that it is discriminatory, and therefore unfair, to apply different rules to parties 

based on a distinction between cases that are entirely domestic and cases that 

have foreign elements. Another reason is that it would also be unfair to compel 

parties who have chosen to rely on a foreign law, to be governed by say the lex 

contractus.928 All these reasons and cosmopolitan fairness intersect at various 

points. Clearly, there is a need to achieve a balance between the interests of 

international litigants and the State. The balance needs to be achieved by also 

considering the international implications of such a balancing process. This is 

especially where the interests of the State may seem particularly strong or 

dominant.  
 

The relationship between substance and procedure is critical because the forum 

court’s ability to choose applicable rules is based on whether the relevant issues 

are characterised as substantive or procedural. In fact, courts are sometimes 

accused of manipulating the characterisation process concerning substance 

and procedure to achieve a result that they desire.929 A pertinent question is 

what should be classified as (substance or) procedure? Although the terms 

‘substantive’ and ‘procedural’ are quite common, there is no unanimity as to the 

precise distinction between the terms.930 Historically, there has been a 

consensus that procedural law concerns the practical way or machinery by 

which rights and obligations are protected or enforced.931 Procedural law has 

been described as the directory part of the law that also concerns sanctions.932 

                                                           
927 R Garnett, Substance and Procedure in Private International Law (Oxford University Press 
2012) paras 2.09-2.10.  
928 Ailes (n 925) 409. Ailes, however, chose a rather extreme example of garnishment before 
execution in the foreign court. In such a case, judgment would have been delivered already. In 
the case of limitation, however, the matter cannot be heard at all. 
929 J Tidmarsh, ‘Procedure, Substance and Erie’ (2011) 64(3) Vanderbilt Law Review 879. 
930 Kocourek observed that Bentham invented the terms ‘substantive’ and ‘adjective’, but it is 
rather unlikely he meant that he had introduced the equivalents or implication of the terms. A 
Kocourek, ‘Substance and Procedure’ (1941) 10(2) Fordham Law Review 157.  Bartolus had 
already discussed the ‘form of action’ in the context of the lex fori as more than three centuries 
before Bentham.  See Bartolus (n 925) para 15. 
931 Blackstone described procedural law as remedial. See Blackstone, Commentaries on the 
Laws of England (vol 3, Clarendon Press 1978) 2. 
932 Bentham, who referred to procedure as adjective law attempted to distinguish procedure and 
substance in such a thorough manner, that he considered grammar in his logical propositions. 
See JH Burns and HLA Hart (eds), A Comment on the Commentaries and a Fragment of 
Government (The Athlone Press 1977) 72 and 78. 
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6.7.3.1 Distinction between Substance and 
Procedure: Lex Causae and Lex Fori 

While it would be helpful to distinguish both substance and procedure with a 

view to attaining clarity in the use and application of the terms, it is not easy to 

achieve a clear distinction.933 The historical jurisprudence concerning attempts 

to distinguish between substance and procedure illustrates the difficulty in 

attaining any real distinction.  For example, Bentham argued for a clear 

dichotomy and criticised Blackstone for suggesting that the lines were not 

necessarily always clear-cut. The reality was that Blackstone had already 

conceded that procedural law was based on substantive law, but that 

substantive law was pointless if there was no means of effecting it.934 

Furthermore, Bentham’s distinction between substance and procedure was 

made in rather general terms with no particular criteria concerning how it could 

be applied to solve complex problems.935 There is indeed merit in the view that 

it is particularly difficult, if not impracticable, to draw any clear-cut distinction and 

that any distinction should be drawn on a contextual basis with due regard to the 

purpose sought to be achieved as well as the consequences.936 For example, 

while the method of enforcing a judgment is a procedural matter,937 it is more 

difficult to make a clear categorisation in the context of damages and other such 

‘twilight zone’ cases which essentially require flexibility by the forum court in 

characterising the lex fori or the lex causae as procedural or substantive.938 

Further developments since the leading English case of Harding v Wealands 

have underscored the fact that a categorical distinction between substance and 

                                                           
933 Bentham is regarded as the founding proponent of a clear dichotomy.  See TO Main ‘The 
Procedural Foundation of Substantive Law’ (2010) 87 Washington University Law Review 804. 
See generally, JH Burns (ed) Of Laws in General (The Athlone Press 1970) 140. Cf RA Posner, 
‘Blackstone and Bentham’ (1976)19 The Journal of Law and Economics 571. 
934 Blackstone vol 3 (n 931) 55-56. 
935 Kocourek (n 930) 159. 
936 Dicey, Morris & Collins (n 9) para 7-004. 
937 ibid para 7-013. 
938 Carruthers argued that in such cases the forum court should exercise ‘self-restraint, not self-
promotion’. See JM Carruthers, ‘Substance and Procedure in the Conflict of Laws: A Continuing 
Debate in Relation to Damages’ (2004) 53(3) International and Comparative Law Quarterly 710. 
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procedure is elusive as particular circumstances need to be taken into 

account.939 
 

Except where there are legislative provisions concerning specific issues, the 

difficulty in attaining a clear distinction between substance and procedure with 

respect to the lex fori and the lex causae essentially remains the same as it was 

centuries ago. When a ‘distinction’ was mentioned, it practically concerned the 

lex fori regulating procedural matters.940 For example, as recently as  the early 

part of the twentieth century, the ‘alleged distinction’ between substance and 

procedure was the subject of a seminal critique.941 However, even the ‘alleged 

distinction’ concerned apportioning procedural and substantive matters to the 

lex fori and lex causae respectively.942 This difficulty was expressed just a 

couple of years before Erie Railroad Co. v Tompkins which would shape the 

evolution of the substance and procedure dichotomy over the following decades 

from ‘blurriness’,943 bright line and non-characterisation.944 
 

Practically, and with reference to limitation of time, efforts to distinguish between 

substance and procedure may be considered from the perspectives of 

delimitation and application. Understanding substance or procedure regarding 

limitation of time is critical to determine which actions can be instituted with a 

view to recognising and enforcing foreign judgments. Bartolus regarded the 

issue of statutes of limitation or prescription of actions as concerning the 

substance.945 Later writers maintained this position, although some such as 

Huber asserted that limitation or prescription were merely remedial and 

                                                           
939 Even the UK Supreme Court had to overrule the majority decision of the Court of Appeal, 
thus restating damages as procedural. See Harding v Wealands [2006] UKHL 32. However, the 
Rome II Regulation implies that a similar case would be decided differently now. See art 15 of 
the Rome II Regulation. See also Dicey, Morris & Collins (n 9) para 7-050. 
940 Lord Mansfield, however, indicated that the distinction was not immutable. See Holman v 
Johnson [1775] 98 E.R. 1120 – 1121. See generally Dupleix v De Roven [1705] 2 Vern 540, 
also cited in the same context of limitations in Hilton (n 103) 171; Robinson v Bland [1760] 197 
E.R. 717, 722. 
941 WW Cook, ‘ “Substance” and “Procedure” ’ in the Conflict of Laws’ (1933) 42 Yale Law Journal 
333. 
942 ibid 336.  
943 K Petroski, ‘Statutory Genres: Substance, Procedure, Jurisdiction’ (2012) 44(4) Loyola 
University Chicago Law Journal 189, 196-213; Erie Road Co. v Tompkins 304 U.S. 64 (1938). 
944 Petroski ibid. 
945 Bartolus (n 925) paras 15 and 19. See also Huber’s De Conflictu Legum (n 285) 390. 
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therefore concerned procedure only.946 Both positions were factored in under 

the English common law as it distinguished between statutes of limitation which 

merely barred remedies and those which extinguished rights.  Statutes which 

merely barred remedies were procedural while those which extinguished rights 

were substantive.947 
 

Although English law with its procedural techniques had significant influence on 

South African substantive law,948 prescription extinguishes the right of the 

creditor rather than merely bar the creditor from enforcing the right. In practical 

terms, the right and the remedy are barred.949 The distinction between the 

extinction of a right to recover a debt and the extinction of the debt itself is 

arguably artificial, as the underlying point is that the creditor is unable to recover 

the debt. This distinction, albeit without any practical difference, is reflected in 

Nigerian jurisprudence.950 

 

6.7.4 Prescription and Limitation  

In South Africa, the distinction between substance and procedure with respect 

to the recognition and enforcement of foreign judgments was not always clear. 

Relying on a number of cases, the most prominent being the early twentieth 

century case of Curtis v Johannesburg Municipality,951 it had been asserted that 

prescription was classified as procedural and as such governed by the lex fori.952  

Shortly after, however, the South African High Court decided that the extinction 

(or creation) of rights by prescription was a matter of substantive law and as 

such the lex causae applied.953 This position has since become entrenched in 

                                                           
946 Huber’s De Conflictu Legum (n 285) para 7. In doing so, Lorenzen argued that they ‘broke 
with the traditional view’ regarding the subject and did not give any reason for doing so. Huber’s 
De Conflictu Legum ibid.  
947 For subsequent developments of varying effects, see the Limitation Act of 1980, the Foreign 
Limitation Periods Act of 1984 and the impact of the Rome I and II Regulations where applicable. 
See also Dicey, Morris & Collins (n 9) para 7-054 to 7-066. 
948 For a general historical perspective with respect to the influence of English law, see HJ 
Erasmus, ‘The Interaction of Substantive Law and Procedure’ in Zimmerman and Visser (n 771).  
949 C Forsyth, ‘“Mind the Gap Part II: The South African Supreme Court of Appeal and 
Characterisation’ (2006) 2(2) Journal of Private International Law 425, 426. 
950 Archianga v Attorney-General of Akwa Ibom State [2015] 6NWLR (Pt 1454) 54-56. 
951 [1906] TS 308. 
952 Forsyth himself, who had noted that the cases ‘unanimously’ supported the lex fori governing 
procedure, conceded that he had not factored in how the Prescription Act of 1969 ‘changed 
fundamentally’ the nature of the prescription. See Forsyth, ‘Extinctive Prescription and the Lex 
Fori: A New Direction?’ (n 915) 16 - 17. 
953 Kuhne & Nagel AG Zurich v APA Distributors (Pty) Ltd (n 921) 536. 
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South African law.954 Although prescription is the ‘functional equivalent’ of 

limitation of actions, alternative terminologies have been suggested based on 

substantive and procedural reasons.955 Zimmerman advocated the use of 

‘liberative prescription’ (or ‘limitation of claims’ as against ‘actions’) rather than 

extinctive prescription. However, this argument is based on the premise that 

prescription does not extinguish the right.956 The argument and premise are 

inapplicable in the context and in the light of South African authorities.957  

In Nigeria, limitation laws are procedural matters based on the authority of a 

Supreme Court decision.958 However, the reality is that the position has not been 

consistent as reflected in several appellate court decisions.959 Unlike the legal 

position in South Africa, the distinction between substance and procedure was 

articulated in a purely domestic context without conflicts elements. Procedural 

matters are governed by the lex fori.960 The implications of relevant appellate 

decisions, in the context of characterisation, will be considered later in this 

chapter. In both Nigeria and South Africa, the issue of limitation periods is critical 

to the recognition and enforcement of foreign judgments and as such their legal 

contexts, characterisations and implications require detailed consideration. 

 

6.7.5 Prescription in South Africa 

The regulation of prescription by statutory law in South Africa existed as long 

ago as 1861.961 Since then, there have been several amendments and repeals, 

leading to the current Prescription Act of 1969.962 Under the Prescription Act 

                                                           
954 See the Supreme Court case of Society of Lloyds v Price (n 106) para 16. 
955 R Zimmermann, Comparative Foundations of a European Law of Set-Off and Prescription 
(Cambridge 2002) 70. 
956 This is the remedy-barring sense in which the term is used in the civil law State of Louisiana. 
DP Kararm, ‘Conflict of Laws— Prescriptive Prescription’ (1987) 47(5) Louisiana Law Review 
1153. See also Home Port Rentals, Inc v The International Yatching Grou, Inc. 252 F. 3d 399 
(5th Cir. 2001) 19. 
957 Zimmermann (n 859) 75. In Society of Lloyds v Price (n 106), the South African Supreme 
Court consistently used ‘extinctive’ even though it referred to Neels’ article where the ‘liberative 
prescription’ was used interchangeably with, and advocated in favour of, extinctive prescription. 
See JL Neels, ‘Falconbridge in Africa’ (2008) 4(2) Journal of Private International Law 171. 
958 Chigbu v Tonimas (Nig) Ltd [2006] 9NWLR (Pt 984) 189, 207-208. 
959 E.g. CRUTECH v Obeten [2011] 15NWLR (Pt 1271) 588, 609. 
960 Resolution Trust Corporation v F.O.B Investment & Property Ltd. (n 922) 246.  
961 See the Prescription Act 6 of 1861 (Cape) p 33. Silhouette Investments Ltd v Virgin Hotels 
Group Ltd. [2009] 4 SA 617 (SCA); [2009] 3 All SA 172 (SCA). 
962 The Prescription Act 68 of 1969. It was assented to in May 1969 but came into operation 
more than a year and a half later in December 1970. The schedule to the Act lists several 
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judgment debts will be prescribed after thirty years,963 but this does not apply to 

foreign judgments which are prescribed after three years.964 The Prescription 

Act itself neither makes such a clear distinction between local judgments and 

foreign judgments nor any direct reference to foreign judgments, but this 

distinction has become established in case law.965 Arguably, the fact that the 

South African Supreme Court of Appeal as recently as 2006 considered whether 

foreign judgments might be regarded as ‘judgment debts’ and therefore be 

subject to a thirty-year prescription, underscored the fact that the Act itself does 

not create a clear distinction between foreign and local judgments.966 
 

The type of prescription that has a direct connection with the recognition and 

enforcement of foreign judgments is extinctive prescription.967 The court cannot 

apply prescription suo motu as it must be pleaded by the debtor.968 It is, 

however, necessary to distinguish prescription from so-called ‘expiry periods’ 

which largely concern the time within which to institute delictual claims against 

government departments and parastatals.969 Extinctive prescription under South 

African law incorporates the South African common law rule of ‘strong 

prescription’, so the debt is actually extinguished upon the completion of the 

period of prescription.970 On the other hand it is called a ‘weak prescription’ if 

the debt, action or remedy is merely barred but not actually extinguished.971 An 

                                                           
statutory laws that were repealed partially or entirely. The Prescription Act of 1969 repealed that 
of 1943. 
963 S 11(a) (ii) of the Prescription Act. 
964 S 11(d) of the Prescription Act. 
965 See generally for example, Society of Lloyds v Price (n 106). Cf s 3(1) (b) and 13(1) which 
provides for postponement of prescription concerning a person in favour of whom time is running 
outside South Africa and delay of prescription concerning a debtor outside South Africa, 
respectively.  
966 Society of Lloyds v Price (n 106) para 9. 
967 Other types of prescription are interruption, delayed and acquisitive. See CM van der Bank, 
‘The Constitutionality of Prescription Periods in the South African Law’ (2014) 2(1) Journal of 
Finance & Economics 31. 
968 De Jager v ABSA Bank Bpk [2001] 3 SA 537 (SCA). 
969 This is outside the scope of this thesis. G Lubbe and J du Plessis, ‘Law of Contract’ in van 
der Merwe and du Plessis (n 795) 240. 
970 Prescriptive rules are thus classified as substantive. See LF van Huyssteen, SWJ van der 
Merwe and CJ Maxwell, Contract Law in South Africa (Kluwer Law International 2010) paras 
471 and 477. See generally chapter 7 on ‘prescription and expiry periods’. 
971 Standard General Insurance Company Ltd v Verdun Estates (Pty) Ltd 1990 (2) SA 693 at p 
16 (AD). 
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example of the latter was contained in the Prescription Act of 1943 where a right 

was rendered ‘unenforceable’ by lapse of time.972  
 

The Enforcement of Foreign Civil Judgments Act of 1988 does not make any 

direct reference to the Prescription Act or stipulate any period within which 

foreign judgments should be enforced in South Africa. Under the Enforcement 

of Foreign Civil Judgments Act, foreign judgments cannot be enforced if they 

have become prescribed either under the laws of South Africa or those of the 

foreign country.973  
 

The Prescription Act does not provide for an extension of time beyond the three 

years stipulated and whether there may be any extension depends on the 

relevant law.974 Admittedly, the Prescription Act allows a margin of operation to 

other relevant specific statutes in their various contextual applications. However, 

a greater concern with respect to the recognition and enforcement of foreign 

judgments is the vast disparity of time between local judgments and foreign 

judgments in practice.   This disparity is in spite of the fact that there is no special 

differential definition of ‘debt’.975 Also, the issue of different prescription regimes 

even in the same Prescription Act has been considered to promote unfairness 

and unnecessary complexity in the law.976 The legal regime for the prescription 

of ‘debts’ (under which foreign judgments have been classified) being three 

years, is different from the other regimes of debts e.g. South African judgments 

which are prescribed after thirty years.977 The difference between these 

prescription periods may, at first blush, seem justifiable. However, there is a 

need for further consideration with a view to promoting the recognition and 

enforcement of foreign judgments in a fair manner. Three reasons support this 

consideration. First, the difference between these prescription periods is too 

wide and arguably gives the impression that the enforcement of foreign 

judgments should not be accorded priority. Secondly, there seems to be no clear 

                                                           
972  S 3(1) of the Prescription Act (No 18 of 1943). ibid. 
973 S 5(1) (i). 
974 S 10(1). Condonation is otherwise generally possible under South African law and it is within 
the discretion of the court to condone the late filing of an application upon assessing the 
circumstances of a case. See Veldman v Director of Public Prosecutions [2007] (3) SA 210 (CC) 
and Mabaso v Law Society, Northern Provinces [2005] (2) SA 117 (CC). 
975 Cf s 11 and s 15 of the Prescription Act. 
976 Van der Bank (n 967) 36. 
977 Prescription Periods, Issue Paper 23, Project 125 (2003) para 3.1. 



176 
 

 
 

or persuasive justification for a difference of 27 years with respect to the 

prescription periods. Thirdly, there is a need to avoid any emphasis on technical 

categorisations and rather focus on the enforcement of obligations in the light of 

cosmopolitan fairness. While such issues arguably pose their own challenges, 

the challenges posed by prescription in the context of the lex fori/lex causae and 

substance/procedure characterisation dichotomy have been particularly 

complicated. 

 

6.7.5.1 Challenge(s) and Gap(s) 

Since South African law classifies prescription as substantive, there could be an 

impasse where the foreign law classifies prescription or limitation of time as 

procedural. This is based on the approach of the lex fori governing issues of 

procedure and the lex causae governing issues of substantive law. Such an 

impasse is further underscored by the nature of South African law in this context, 

namely: ‘strong prescription’ which has the effect of extinguishing the debt.978 

The lex fori (South African law) which regulates only procedural matters 

categorises prescription as substantive law and therefore would not apply. 

Conversely, the lex causae (foreign law) which regulates only substantive 

matters categorises prescription as procedural law and therefore will not 

apply.979 Where a characterisation process does not produce any rule which 

may be applied to resolve conflicts issues such as the prescription issue, a 

problem of ‘gap’ occurs.980 There are specific possibilities as to how sub 

problems can result from the lex fori/lex causae dichotomy.981 From the 

perspective of indirect jurisdiction however, the common thread of what would 

be predictable or fair runs through. Cosmopolitan fairness, including 

                                                           
978 (n 972); ibid.  
979 Such an impasse could not occur under the previous regime where prescriptive rules were 
classified as procedural. See Forsyth ‘Extinctive Prescription and the Lex Fori: A New Direction?’ 
(n 915) 20. 
980 A related issue is that of ‘cumulation’ where more than two conflicting rules from different 
jurisdictions are applicable to the same aspect of a case. See Forsyth, ‘Extinctive Prescription 
and the Lex Fori: A New Direction?’ (n 915) 20. See generally TW Bennett, ‘Cumulation and 
Gap: Are They Systemic Defects in the Conflicts of Laws?’ (1998) South African Law Journal 
444. 
981 Neels has constructed four groups of permutations concerning possibilities in the context of 
liberative prescription: where the rules are of a substantive nature in both the lex causae and 
the lex fori; where it is substantive in the lex causae but procedural in the lex fori; where it is 
procedural in the lex causae and substantive in the lex fori; and were it is procedural in both the 
lex causae and the lex fori. See Neels (n 957) 175-187. 
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predictability and certainty, form the overarching perspective from which this 

thesis considers the lex fori/ lex causae issue. 
 

Although Kuhne & Nagel did not involve a gap problem since the lex causae 

also classified prescription as a matter of substantive law, its clear categorisation 

of prescription in the lex fori/lex causae substantive/procedural dichotomy set 

the stage for a challenge. Laconian Maritime Enterprises Ltd v Agromar Lineas 

Ltd brought the characterisation gap into sharp focus.982 A default application of 

the lex fori soon became self-evidently unsustainable. Thus, Laurens NO v Von 

Höhne constituted the jurisprudential basis to avoid a situation where there will 

be no applicable rule because of the residual lex fori principle.983 Under this 

principle of the residual lex fori, the lex fori is not automatically applied but there 

is a need to apply one rule or the other eventually to avoid a stalemate. Laconian 

Maritime Enterprises Ltd v Agromar Lineas Ltd illustrates the application of the 

principle of the residual lex fori. In that case, there was an application of the 

residual lex fori in a similar situation since the lex fori (being substantive) was 

not applicable. However, the lex causae (being procedural was also not 

applicable).984 Also, the residual lex fori application may be subsumed under the 

unilateralist theory.985 A defining feature of the ‘pure’ unilateral theory is its focus 

on territorial sovereignty,986 which cannot solve more complex problems. In any 

case, the residual application of the lex fori in Laconian did not make any 

significant difference to the outcome of the case because the arbitration award 

was neither prescribed under the lex fori nor under the lex causae.987  
 

                                                           
982 (Laconian n 693) 509. Although this case concerned an arbitration award, it is an important 
case on South African characterisation as the lex fori/lex causae substance/procedure rules are 
applicable in the recognition and enforcement of foreign judgements. See Kuhne & Nagel (n 
921). 
983 [1993] 2SA 104. Ehrenzweig, the leading exponent of this theory, also described it as the 
theory of ‘non-choice’. See AA Ehrenzweig, ‘A Proper Law in a Proper Forum: A “Restatement” 
of the “Lex Fori Approach” ’ (1965) 18 Oklahoma Law Review 344-345.  
984 Laconian (n 693).  
985 Vischer considered unilateralism from the standpoints of negative and positive conflicts. It is 
negative where neither the lex fori nor the lex causae will apply. See F Vischer, General Course 
on Private International Law (1992-I) Recueil Des Cours (Hague Academy of International Law) 
38. 
986 Vischer ibid 37. 
987 Society of Lloyds v Price (n 106) para 24. 
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The Court in Laconian observed that South African writers seemed to favour the 

via media.988 The via media is premised on the concession that characterisation 

essentially is within the province of the lex fori but that the rules of the lex fori 

must be construed sub specie orbis, from a global standpoint.989 A global 

standpoint is essential because although the lex fori is by definition municipal, 

its construction must be considered in the light of the dynamics of the 

contemporary world if national isolation is to be avoided. The via media was not 

adopted until nearly a decade later in Laurens NO v Von Höhne.990  
 

The via media, which involves a tripartite characterisation, is relevant in making 

a choice between two competing legal systems.991 In fact, this choice is a 

fundamental distinction between the via media and the traditional rule which 

stipulated that the lex fori should be characterised according to its own law 

without having recourse to any other law.992 The first two stages require 

provisional characterisation while the third stage requires a final and decisive 

characterisation.993 In the first stage, the registering court determines whether 

the issue is substantive or procedural according to the lex fori. In the second 

stage, the registering court determines whether the issue is substantive 

according to the lex causae. The first two stages are provisional because the 

outcomes of both processes of characterisation may change according to the 

outcome of the third stage. The third stage concerns the final determination as 

to which rule is applicable. Although the third stage is also a characterisation 

process, the path to reaching such determination goes beyond any rigid 

classification and is not mechanical. This last process is driven by policy 

considerations with a view to determining whether it is the lex fori or the lex 

causae that has the most real connection with the cause of action. There is a 

                                                           
988 The Court seemed to use via media interchangeably with the enlightened lex fori approach. 
See Laconian (n 693) 518. See also AEAM Thomashausen, ‘Some Problems in the Application 
of South African Private International Law’ (1984) 17 Comparative and International Law Journal 
of Southern Africa 91. 
989 Thomashausen ibid. See also JD Falconbridge, ‘Conflict Rule and the Characterization of 
Question’ — Part 2 (1952) 30(3) The Canadian Bar Review 281. 
990 (n 983) 104. The Court noted the ‘apparent reception of the via media’ in the Laconian Case 
(n 693). 
991 Society of Lloyds v Price (n 106) para 26. 
992 Laurens (n 983) 116. 
993 Laurens (n 983) 117. 
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need to examine the ‘nature, scope and purpose’ of the foreign rule.994 Such an 

examination involves considerations of ‘international harmony or uniformity of 

decisions’ and the policies which underlie the relevant law.995 These two 

considerations are the strengths of the via media, but also its weaknesses and 

as such, they should constitute the point of analytical departure. 

 

6.7.5.2 A Critique of the Via Media Approach 

The search for international harmony or uniformity of decisions may mean two 

different things. International harmony could refer to attaining harmony in the 

context of international law and international relations.996 Invariably, this search 

for harmony could approximate to comity which has been discussed extensively 

in the previous chapter and does not bear repetition.997  On the other hand, 

uniformity of decisions could broadly refer to the need for some sort of 

consistency in the trend of international decisions.998 Although the possibility 

and desirability of uniformity influence many debates concerning the recognition 

and enforcement of foreign judgments, uniform outcomes can be very difficult to 

achieve.999 This is particularly so if the search for such uniform outcomes is on 

an international level.1000 The limitations of considering international harmony or 

uniformity of decisions from the standpoint of the lex fori is magnified by the 

policies which underlie the relevant law. Indeed, it is difficult to distinguish the 

underlying policies and the laws especially if striving for international harmony 

                                                           
994 Laurens (n 983) 116. 
995 Society of Lloyds v Price (n 106) 404. 
996 R Michaels, ‘Empagran’s Empire: International Law and Statutory Interpretation in the U.S. 
Supreme Court of the Twenty-First Century’ in DL Sloss, MD Ramsey and WS Dodge (eds) 
International Law in the U.S. Supreme Court: Continuity and Change (Cambridge University 
Press 2011) 535. 
997 See chapter 5 on the theoretical bases. 
998 Michaels’ view that there is ‘some uniformity’ among Commonwealth countries based on the 
general influence of the 1920 and 1933 UK statutes on the recognition and enforcement of 
foreign judgments has its merit, but there are significant practical challenges in several African 
countries including Nigeria whose laws are influenced by both statutes. See Michaels, 
‘Recognition and Enforcement of Foreign Judgments’ (n 269) 5. 
999 Cope noted that a high degree of predictability is also difficult to achieve in a country ‘as large 
and complex’ as the United States. However, while not evaluating the merits of this view, South 
Africa and Nigeria certainly are far from the size and complexity of the United States especially 
as all regions/states of both countries are governed by the same laws with respect to the 
recognition and enforcement of foreign judgments. KL Cope, ‘Reconceptualizing Recognition 
Uniformity’ in PB Stephan (ed), Foreign Court Judgments and the United States Legal System 
(Koninklijke Brill NV 2014) 178. 
1000 In a later part of the judgment in Lloyds, the court specifically used the term ‘international 
uniformity of decisions. See Society of Lloyds v Price (n 106) 405. 
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and uniformity of decisions is a matter of policy.1001 Laurens itself demonstrates 

that such a broad policy reflects a desire to attain justice.1002 To determine what 

policies underlie the relevant law is therefore to strike a balance between the 

competing interests of the parties to ensure a fair outcome. This balance is at 

the core of cosmopolitan fairness in this thesis. In striving to attain such fairness, 

it is necessary to avoid undermining the interests of the State. Thus, both the 

interests of parties and the State are considered in the light of international 

commercial implications. Where the interests of litigants and the State diverge, 

the interests of such litigants should take precedence and there should be an 

enforcement of obligations subject to a very narrow application of public policy. 

In this regard, ‘qualified obligation’ is a useful tool in promoting the free 

movement of foreign judgments. The application of cosmopolitan fairness 

ensures ‘qualified obligation’ does not operate to the detriment of State interests. 
 

Essentially, there are competing interests between judgment debtors and the 

judgment creditors in the context of prescription. Judgment debtors wish that 

threats of litigation do not hang over their heads indefinitely or for too long, while 

judgment creditors hope that there is enough time to institute an action.1003 

Striking a balance is critical to ensure outcomes that are fair to all the parties 

involved, especially considering the application of cosmopolitan fairness in this 

thesis. Arguably, such a balance illustrates the difference between unilateralism 

and bilateralism. The bilateral theory is anchored on the equivalence of legal 

orders: the lex fori and the foreign law are based on a foundational parity.1004 

The process then builds on this equivalence by referring to the law which has 

the closest connection in the context.1005 The need for such a balance is evident 

in the Prescription Act and especially in the context of foreign judgments 

enforcement. There are, therefore, deeper underlying issues which were not 

considered in Laurens. 
 

                                                           
1001 The Court clearly found a policy justification to use the via media in deciding to apply the lex 
fori, with a view to determining whether payment was made. See Laurens (n 983) 121. 
1002 Laurens (n 983) 121. Chapter 8 will examine public policy in detail. 
1003 Project 125 report on prescription periods (n 977) para 2.3. 
1004 Neels also observed that South African law raised the lex causae and the lex fori to a 
pedestal of equality. See Neels (n 957) 169. 
1005 See Vischer (n 985) 36. This would, by extension, also involve a consideration of the 
appropriate jurisdictional bases, which will be discussed in the next chapter. 
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One of the underlying policy issues is the nature and connotation of ‘judgment 

debt’ in the Prescription Act.1006 The gaping disparity between three years and 

thirty years for foreign judgments and local judgments is difficult to justify. 

Indeed, a thirty-year stipulation for judgments in general suggests the principle 

of a longer time for prescription.1007 The argument is not necessarily that foreign 

judgments should have a thirty-year period within which the foreign judgments 

should be enforced. In fact, the 1966 Act which was in existence (but never 

extended to any country) before the current 1988 Act, provided six years.1008 
  

The essential points are that the Prescription Act itself does not create such a 

distinction and the cases do not provide any justification.1009 These points reflect 

an approach which is rather discriminatory against foreign judgment 

creditors.1010 There are also implications for reasonable expectations when 

litigants and the State strive to attain cosmopolitan fairness. It is not just the 

judgment debtors that have expectations but also the judgment creditors. What 

would amount to reasonable or legitimate expectations generally is a different 

matter altogether, but it is a relevant concern where the statutory provisions are 

not clear or such rules seem clear but the courts take decisions which arguably 

cannot be justified by the letter of the law.1011 The provisions of Enforcement of 

Foreign Judgments Act are instructive and illustrative. This statute provides that 

registering courts shall set aside foreign judgments if the judgment has become 

prescribed under either South African law or the foreign country’s law.1012 

Technically, the Court in Laurens was correct in not considering this provision 

since the Act remains of restricted application. Practically, however, the 

consistent reluctance to consider the spirit of a relevant statutory law as 

important as the Enforcement of Foreign Judgments Act is arguably neither 

                                                           
1006 S 11 (a) (ii) and 11 (d) of the Prescription Act. 
1007 Forsyth, ‘ “Mind the Gap”: A Practical Example of the Characterisation of 
Prescription/Limitation Rules” ‘ (2006) 2(1) Journal of Private International Law 179-180.  
1008 Laconian (n 693) 516. 
1009 Forsyth argues that ‘any judgment debt in s 11 (a) (ii) should encompass both local and 
foreign judgments. ‘ “Mind the Gap”: A Practical Example of the Characterisation of 
Prescription/Limitation Rules’ (n 1007).  
1010 However, striking a balance between the interests of judgment creditors and judgment 
debtors is a core component of cosmopolitan fairness. 
1011 The question of party expectations is considered in the context of jurisdictional bases and 
public policy in chapters 7 and 8. But see generally, Mills, The Confluence of Public and Private 
International Law (n 215) 8-10. 
1012 S 5(1) (i) of the Enforcement of Foreign Judgments Act of 1988. 



182 
 

 
 

pragmatic nor visionary. Although the Enforcement of Foreign Judgments Act 

has been extended to only Namibia and is thus generally inapplicable, it forms 

part of the extant law of the recognition and enforcement of foreign judgments 

in South Africa. Therefore, the uncertainty and complexity in South African 

jurisprudence will only increase if the Act is extended to more countries.  
 

The consideration of (public) policy in the application of the via media seems 

pragmatic but it also causes significant uncertainty. The via media is a central 

part of the complicated framework for characterising prescription rules, with the 

potential for arbitrariness and legal uncertainty. Clearly, the via media was 

designed to promote a wider vision by considering various factors with a view to 

attaining an appropriate or fair decision. However, the via media is not robust 

enough to support obligations with respect to coordinating different legal 

systems.1013 Arguably, such limited effect was not the intention or rationale when 

via media was propounded as the aim was to promote the enforcement of 

obligations. For example, Falconbridge himself indicated that remedy was more 

extensive than procedure.1014 On a practical note, the realisation and 

enforcement of obligations is more coterminous with remedy than with mere 

technical characterisation.1015 In attaining cosmopolitan fairness, it is critical that 

technicalities do not impede the free movement of judgments. There should, 

therefore, be a focus on achieving substantial justice in a manner that promotes 

the enforcement of obligations. A comparative analysis of statute bar in Nigeria 

will further bring these points into focus.  

 

6.8 Statute Bar in Nigeria 

British colonial influence extended to several statutes, including the English 

Limitation Act of 1623.1016 This fell within the remit of the so-called Statutes of 

General Application: statutes which were in force in England as at 1 January 

1900. Technically, therefore, the English Limitation Act automatically became 

                                                           
1013 See C Roodt, ‘A Wider Vision in Choice of Prescription Law’ (2007) 9 Yearbook of Private 
International Law 357, 371. 
1014JD Falconbridge, ‘Conflict Rule and the Characterization of Question’ — Part 1 (n 907) 116. 
For insightful arguments with respect to how the core aspects of Falconbridge’s via media have 
been selectively applied, see Roodt ibid 368-370. 
1015 Archianga (n 950). 
1016 See notes 838-840. 
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applicable in Nigeria. Practically, however, the applicability of Statutes of 

General Application has been difficult to determine.1017 This difficulty in 

determining applicability extends to the English Limitation Act. Nearly half a 

decade after the attainment of independence, the Nigerian Supreme Court had 

to decide whether the English Limitation Act or the Imo State Edict of 1994 (a 

purely municipal statute) was applicable to a torts case.1018 The applicability of 

either statute would have led to a different outcome because both statutes 

stipulated different limitation periods. Various states in Nigeria now have their 

own limitation laws.1019  
 

Neither the English Statute of Limitation nor any individual state limitation law 

should apply to the recognition and enforcement of foreign judgments. This is 

because, unlike the South African Recognition and Enforcement of Civil 

Judgments Act which does not stipulate the time within which foreign judgments 

can be enforced and thus reliance is placed on the Prescription Act,1020 the 1922 

Ordinance and the 1961 Act specify the times within which proceedings should 

be instituted in Nigeria.1021 Any Nigerian law that stipulates a limitation of time 

with respect to an existing right of action has the same effect as a statute of 

limitation.1022  

 

6.8.1 Challenges and Gaps 

Statutory provisions concerning the limitation of time have not been coherent. A 

major question is how the Nigerian courts characterise issues: substantive or 

procedural. Procedural laws prescribe the method for enforcing rights and 

duties, as well as obtaining redress for the infringement of obligations or 

                                                           
1017 For insights into the difficulty in determining when a statute is ‘of general application’, see 
generally, Lawal v Younan (1961) 1SCNLR 303; Uwakah (n 839) 82-85. 
1018 This was, however, not in a conflicts case. The Court decided that the Imo State Edict was 
procedural because rather than give any rights or obligations to the parties, it only limited the 
right of action by a party essentially in the contexts of torts and contracts. See Tonimas (Nig) 
Ltd. (n 958) 208. 
1019 E.g. The Limitation Law of Lagos State 2015. 
1020 See the Enforcement of the South African Civil Judgments Enforcement Act of 1988 
generally. 
1021 12 months and 6 months respectively. See s 3 of the Ordinance and s 4(1) of the Act. Actions 
instituted on foreign judgments should be considered in the context of relevant limitation of action 
laws. Limitation of action is governed by the limitation laws of various states in Nigeria. For 
example, s 12 (2) of the Limitation Law of Lagos State 2015 provides that an action cannot be 
brought after 12 years from the date on which the judgment became enforceable.  
1022 Gbadehan v Kiladejo [2012] 16NWLR (Pt 1326) 393, 396. 
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duties.1023 On the other hand, substantive law is concerned with the creation, 

definition, and limitation of obligation.1024 
 

Although the connection between substance/procedure and foreign judgments 

has often been glossed over in conflicts cases, the connection is critical to 

reducing the uncertainty in the recognition and enforcement of foreign 

judgments in Nigeria. This is especially so since Nigerian courts have not 

stipulated clear principles of characterisation in conflicts cases, thus conflating 

domestic cases with conflicts cases. Nigerian courts often consider procedural 

issues in a much less rigid manner than substantive issues. For example, non-

compliance with procedure generally amounts to an irregularity,1025 although the 

courts do not encourage parties to disobey procedural rules.1026 Such an 

irregularity can therefore be waived.1027 Also, such procedural matters are 

usually subject to the discretion of the court and an extension of time to take an 

action may be granted.1028 In cases concerning the recognition and enforcement 

of foreign judgments, the Nigerian courts can also extend the time within which 

actions to enforce foreign judgments may be instituted. 
 

The Nigerian appellate courts have remained inconsistent in deciding whether 

limitation laws are matters of substantive or procedural law. In Chigbu v Tonimas 

(Nig) Ltd., the High Court decided that limitation laws were procedural. On 

appeal, the Court of Appeal decided that they were substantive but the Supreme 

Court reversed the judgment of the Court of Appeal and decided that limitation 

laws were procedural. The Supreme Court decided that laws were procedural if 

they set out clearly a period within which an action must be filed.1029  
 

                                                           
1023 Atolagbe v Awuni [1997] 9NWLR (Pt 522) 575 SC. It is open to debate whether this implies 
that limitation laws presuppose the enforcement of obligations, in which case this arguably would 
also presuppose that foreign judgments are obligations.  
1024 Atolagbe v Awuni ibid. 
1025 For the legal position that the breach of a procedural rule which merely regulates jurisdiction 
granted by substantive law would amount to a mere irregularity, especially as procedural rules 
are meant to promote justice rather than impede it, see Anyanwoko v Okoye [2010] 1 SC (Pt. II) 
30. See also FSB International Bank Ltd v Imano Nigeria Ltd [2000] 7SC (Pt 1) 1, 11. 
1026  For the legal position that rules of court are meant to be obeyed and generally must be 
followed strictly, see Nworah v Akputa [2010] 3SC (Pt I) 23 and Akinpelu v Adegboro [2008] 
12SC (Pt II) 240. See also the foreign judgment case of I.F.C v D.S.N.L Offshore Ltd (n 552). 
1027 Okoye v Nigerian Construction & Furniture Co. Ltd (1991) 7SC (Pt III) 32 and Osigwe v 
PSPLS Management Consortium Ltd (2009) 1-2 SC (Pt 1) 80. 
1028 Nalsa & Team Associates v NNPC [1991] 8NWLR (Pt 212) 652. 
1029 Tonimas (Nig) Ltd. (n 958) 211. 
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Despite the Nigerian Supreme Court’s judgment in Tonimas, characterisation in 

the context of the substance/procedure dichotomy concerning limitation statutes 

has remained inconsistent. Four years after Tonimas for example, the Nigerian 

Court of Appeal’s judgment was consistent with the position in Tonimas.1030  In 

2011, however, the Court of Appeal in CRUTECH v Obeten held that the issue 

of limitation period for the institution of an action was a substantive matter and 

not merely procedural.1031 This inconsistency was further compounded by the 

fact that the Court of Appeal referred to the Supreme Court case of Tonimas but 

this only concerned the purport of limitation laws. The Court of Appeal did not 

distinguish Tonimas. It simply characterised limitation laws as matters of 

substantive law. This was not merely academic because it influenced the Court 

in setting aside the judgment of the lower court.1032 In 2014, the Court of Appeal 

in Plateau Const. Ltd. v Aware, characterised limitation laws as substantive 

rather than procedural.1033 It is instructive that the Court justified this 

characterisation partly on the bases of certainty and predictability.1034  
 

The Supreme Court in Tonimas also observed that such limitation laws 

extinguished the right of action even though they did not destroy the right itself 

since such rights may be enforced in some other ways. For example, as a right 

of lien.1035 This exception is however of no consequence because a right of lien 

is irrelevant in the context of a foreign judgment if the foreign judgment has not 

been recognised and has not become enforceable.  In fact, the recognition and 

enforceability of the foreign judgment confer the effect of a local judgment.1036 

Thus, access to the substantive right is generally impeded where the right to 

enforce the foreign judgment is extinguished. This is especially so in the case of 

money judgments.1037 The issue of substantive justice is also significant in the 

light of dualism of laws. 

                                                           
1030 See Ujoatuonu v Anambra State Govt. [2010] 15 NWLR (Pt 1217) 421 at 436. 
1031 CRUTECH v Obeten (n 959) 609. 
1032 ibid. 
1033 [2014] 6NWLR (Pt 1404) 519, 541. 
1034 ibid. 
1035 Tonimas (Nig) Ltd. (n 958) 208. 
1036 Thus, the term ‘lien’ appears twice in the Judgment (Enforcement) Rules pursuant to the 
Sheriffs and Civil Processes Act. See o 5 r 1(a) (i) and (2) (a).  
1037 Recognition only may be useful in some cases such as status judgments relating to 
matrimonial causes where no further action may be required. The legal regime applies to money 
judgments. See s 3(2) of the 1961 Act. Practically, a judgment may be useful in balancing mutual 
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6.8.2 Fusion with Problems Concerning Dualism of Laws  

The challenges posed by the incoherence of characterisation generally is 

compounded by the dualism of laws concerning the recognition and 

enforcement of foreign judgments in Nigeria. The debates concerning the 

applicability of both laws have already been considered in detail.1038 Both laws 

stipulate different time frames within which proceedings may be instituted with a 

view to enforcing foreign judgments in Nigeria. Thus, apart from the fact that the 

decision as to which law to apply can have a material impact on whether the 

proceedings would turn out to have been correctly instituted in the first place, 

the decision can also affect access to and attainment of remedies concerning 

foreign judgments. 
 

The two statutes concerning the recognition and enforcement of foreign 

judgments contain three limitation periods. The Ordinance stipulates one, 

namely: twelve months;1039 while the 1961 Act stipulates two, namely: six years 

and twelve months.1040 It is six years for countries to which the Act has been 

extended under section three. It is twelve months for judgments given before the 

commencement of a ministerial order under section three. 
 

Nigerian courts in several cases have considered the applicability of the 

Ordinance and the Act generally, but the consideration of three limitation periods 

in both statutes is rare.1041 Arguably, both stipulations of twelve months each in 

the Ordinance and the Act essentially approximate to the same limitation period. 

However, this is only in the specification of the period itself and not necessarily 

in relation to the applicable statute. Under the Ordinance, proceedings to 

enforce foreign judgments must be instituted within twelve months. Under the 

Act, proceedings to enforce judgments given before the Act is extended to any 

country must also be instituted within twelve months. The provisions of the Act 

                                                           
debts. For insights into set-off under South African law, see the Supreme Court of Appeal 
judgment in Siltek Holdings (Pty) Ltd v Business Connexion Solutions (Pty) Ltd 1 All SA 571. 
1038 In the previous section of this chapter on the origins of the South African and Nigerian legal 
regimes. 
1039 See s 3(1) of the Ordinance. 
1040 See s 4(1) and s 10(a) of the Act respectively. 
1041 In Dale Power Systems, the Nigerian Supreme Court clearly considered the 12-month 
limitation periods in the Ordinance and the Act. See Dale Power (SC) (n 889) 18. 
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seem plenary with respect to countries to which the Act has not been 

extended.1042 One viewpoint is that judgments which cannot be enforced under 

the Act because a ministerial order has not been granted, automatically would 

be enforceable under the Ordinance.1043 This is inappropriate.1044 On the other 

hand, it is not particularly convincing to argue that the twelve month limitation 

under the Act would apply where a ministerial order has been granted but same 

has not yet commenced.1045 It is difficult to justify why the Nigerian legislator 

would deliberately create two different limitation periods in the same statute and 

potentially for the same type of judgments.1046 If a ministerial order is granted in 

respect of a particular country and judgments from such a country have to be 

registered within twelve months, it is also difficult to appreciate why the same 

type of judgments would then be enforceable within six years upon the 

commencement of the ministerial order. This also implies that as the ministerial 

orders are granted in individual or group cases, there would be two limitation 

periods in force under the same Act.1047 Admittedly, the Ordinance would cease 

to apply to any country to which the Act is extended. However, this provision 

does not necessarily reduce the complexity or confusion where there are major 

implications for the period (if any) between the grant of the ministerial order and 

the commencement. Therefore, the view that the 1961 Act is inapplicable until a 

ministerial order is granted is appropriate. However, the argument concerning 

                                                           
1042 S 10(a) of the Act. The Nigerian Supreme Court took this position in Macaulay (n 737) 298-
299. 
1043 This is the implication of the approach in several judgments. For example, in Shona-Jason 
Nig Ltd (n 737) 1, the Nigerian Court of Appeal listed the laws applicable to foreign judgments 
without considering the possibility of an action on the judgment. See, however, Toepfer v 
Edokplor [1965] 1ALL NLR 292. 
1044 This rationale led to rather inaccurate decisions such as declaring that the limitation period 
applicable to English judgments was six years. See the Supreme Court judgment that overturned 
the decision of the Court of Appeal in Overseas Union Insurance Limited v Marine & General 
Assurance Company [2006] 4NWLR (Pt 971) 622, 642-643 and 649-651.  
1045 G Bamodu, ‘The Enforcement of Foreign Money Judgments in Nigeria: A Case of 
Unnecessary Judicial Pragmatism’ (2012) 12(1) Oxford University Commonwealth Law Journal 
1, 14-15. 
1046 If Olawoyin’s argument that s 10(a) can only apply if a ministerial order is granted under s 3 
is accepted, it arguably implies that the legislator deliberately created a situation for potential 
conflict in the limitation periods: 12 months under s 10(a) and 6 years if an order is granted under 
s 3. This is unlikely and self-defeatist. See Olawoyin (n 85) 139-140. 
1047 Bamodu himself conceded that the mode or framework for applying reciprocity had not been 
articulated. This position has not changed and it is in fact a major task. The Court in Macaulay 
did not seem to contemplate the tenuous distinction as it held that the Ordinance will cease to 
apply ‘as from the date of the Order’. See Bamodu ‘The Enforcement of Foreign Money 
Judgments in Nigeria’ (n 1045) 15-16. See Macaulay (n 737) 297. 
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the commencement of ministerial orders, reaches the right conclusions through 

unjustifiable means.1048  
 

The discrepancy in the rationale and provisions concerning limitation periods 

under the same statute is particularly illustrative.  In Macaulay v R.Z.B., Austria, 

the Nigerian Supreme Court applied the twelve-month period under the Act even 

though it also decided that the Ordinance applied to the foreign English 

judgment. The Court also combined the application of sections 3(1) and 10(a) of 

the Act.1049 These combinations are redundant in the case of English or 

Commonwealth (Her Majesty’s former dominions) judgments since the 

Ordinance is still applicable to such judgments.  This is because the Ordinance 

is still valid law and has not been repealed. The provision of twelve months under 

the Act does not automatically make the Act coextensive with the Ordinance.1050 

It is instructive that a decade after Macaulay the Supreme Court applied a 

twelve-month limitation period based on section 10(a) of the Act, even when it 

held that the Ordinance also applied.1051 Furthermore, there is significant 

confusion surrounding the Nigerian legal regime generally and with implications 

for limitation periods in particular. In fact, the Ordinance is mentioned only three 

times in the Act: sections 9(1), 9(2) and 10(b). Under section 9(1), it states that 

the Ordinance will cease to have effect once a ministerial order has been 

extended to the affected Commonwealth country.1052 Section 10(b) then reflects 

an attempt to minimise potential conflicts by providing that judgments registered 

under the Ordinance at the time when the ministerial order comes into force will 

have the same effect and implications as those already registered under the 

                                                           
1048 Olawoyin argued extensively on the import of distinguishing between the grant of a 
ministerial order and its commencement. There is much to recommend in the distinction (as well 
as the difficulty highlighted by the Supreme Court when Justice Mohammed cursorily listed s 10 
as one of those for which an order is required), but it arguably does not eliminate conflicting 
interpretations. See Olawoyin (n 85) 9-14, Marine & General Assurance (n 1044) 642; Halaoui 
(n 18) 347. 
1049 (n 737) 298-299. 
1050 In Dale Power Systems, the Supreme Court implied that in the context of limitation periods 
concerning foreign judgments, there was nothing wrong in enforcing under s 10(a) the Act 
instead of the Ordinance since both provided for twelve months. See Dale Power (SC) (n 889) 
18. 
1051 The Court in Macaulay combined s 3(1) of the Ordinance and s 10(a) of the Act, even though 
it had observed that the Court of Appeal wrongly amalgamated s 4 of the Act and s 3 of the 
Ordinance. See Macaulay (n 737) 299. See also Momah (n 903) 333. 
1052 This is the interpretation of the Supreme Court. See Macaulay (n 737) 297 
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Act.1053 Macaulay is not the only Supreme Court case that indicates the 

confusion of a tripartite limitation of time legal regime. 
 

In VAB Petroleum Inc v Momah, the determination as to whether the Ordinance 

or the Act was applicable, was critical to deciding whether the action to register 

the English foreign judgment was statute barred.1054 If the Ordinance applied, 

the action was statute barred but if the Act applied, the action was not statute 

barred. The Nigerian Supreme Court, in applying the Ordinance, decided that 

the action was statute barred by more than thirteen months.  
 

Another issue concerning limitation periods is certainty. Under the Ordinance, 

the twelve-month period may be extended by the judge upon application by a 

judgment creditor.1055 This is the same under the Act with respect to the plenary 

provision concerning the enforcement of judgments before the commencement 

of ministerial orders in section 10(a). However, the six-year limitation period 

cannot be extended. Furthermore, there is a dichotomy in the same legal regime 

and arguably in the same statute: the possibility of extending the limitation period 

under the Ordinance (and perhaps, under one part of the Act) and the literal 

impossibility of extending the limitation period under the Act generally. The same 

arguments made earlier in the context of different limitation periods applying to 

the same types of judgments, are applicable. It is, therefore, possible for the 

jurisprudence on limitation periods for the recognition of foreign judgments to be 

even more unpredictable for foreign litigants. These considerations underscore 

why detailed and thorough appellate judgments are required, rather than an 

escapist approach where courts pick and choose which issues to address 

perhaps ostensibly to avoid an ‘academic exercise’.1056 Arguably, while it is 

correct not to apply the Act until a ministerial order is granted, it is neither 

practical nor constructive not to refer to the Act at all especially when parties 

argue on the basis of the Act.1057 In fact, the Nigerian Supreme Court in Halaoui 

                                                           
1053 The Supreme Court in Macaulay (n 737) was correct in observing that s 9 of the Act 
preserved the effect of the Ordinance, but s 10(b) specifically preserves the effects of judgments 
under the Ordinance. See particularly the judgment of Justice Uwaifo at p 302. 
1054 (n 903). 
1055 S 3(1) of the Ordinance. 
1056 Macaulay (n 737) 300. 
1057 Olawoyin argued that the Act should not be ‘mentioned, referred to or applied’ until a 
ministerial order is granted pursuant to the Act. Olawoyin (n 85) 138. Cf Chapter 6 s 6.6.2.1 on 
whether the 1922 Ordinance or the 1961 Act should be applied. 
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decided that although the Court of Appeal applied the Act instead of the 

Ordinance, the error did not alter the ‘justice of the appeal’ thereby indicating 

that a comprehensive consideration of the legal regime was useful in arriving at 

a fair decision.1058 Nearly half a decade after Halaoui, the Court of Appeal 

observed that it would provide a remedy where there was a legal obligation to 

benefit even if statutory law did not provide any remedy.1059 

 

6.8.3 Characterisation — A Critique of Foundational Issues 
in Nigeria 

The characterisation of substance/procedure and lex fori/lex causae in the 

context of limitation laws is critical to ensuring predictability in the recognition 

and enforcement of foreign judgments in Nigeria. However, it is equally crucial 

for the Nigerian courts to make a clear and deliberate effort to characterise 

issues, characterise such issues using the appropriate terms, and characterise 

issues in conflicts cases. This need to strike a balance between issues 

resonates with the balancing act concerning the interests of litigants and the 

State vis-à-vis international commercial implications. Several cases where the 

Nigerian courts practically engaged in characterisation did not clearly reflect a 

deliberate effort to characterise. The courts seemed to consider such 

characterisation processes as incidental or merely corollary in the legal issues 

for determination that arose, even though characterisation was a foundational 

issue that would have made a clear difference in such cases. A good example 

is Access Bank v Akingbola where the High Court’s characterisation of the 

English judgment as a matter within the remit of the Nigerian company law was 

decisive in not registering the foreign judgment.1060 
 

                                                           
1058 Halaoui (n 18). See the judgment of Justice Ogbuagu at 351-352. See also the leading 
judgment of Justice Oguntade at 339. 
1059 While the Court applied the timeless ubi jus ibi remedium maxim, this decision was 
potentially controversial in the context of the recognition and enforcement of foreign judgments 
because of possible uncertainty. See Mudasiru v Onyearu (n 739) 442. Resolution Trust 
Corporation v F.O.B Investment & Property Ltd. (n 922) conflicts case at p 265 where the Court 
of Appeal took a similar view on extensive powers of the court regarding procedural matters 
such as joinder, although this was not a foreign judgment matter. But see D.S.N.L Offshore Ltd 
(n 552), where the Court of Appeal decided that on the sole ground of commencing by motion 
rather than by petition, the lower court lacked jurisdiction to hear a foreign judgment matter. See 
particularly the judgment of Justice Rhodes-Vivour at p 641. 
1060 Access Bank plc v Akingbola (n 198). 
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In the specific context of limitation periods in the recognition and enforcement of 

foreign judgments, a deliberate and clear effort to characterise 

substance/procedure and lex fori/lex causae was lacking even in some conflicts 

cases where there were opportunities to do so. It may be argued that in some 

of those cases, the outcomes would not have been different even if there was a 

deliberate and clear effort to characterise relevant issues but this is quite 

debatable. It is difficult categorically to argue that a reflection on characterisation 

concerning substance and procedure would not have mattered. In Macaulay for 

example, the main issue before the Supreme Court was whether the Court of 

Appeal was correct in deciding that the registration of the English judgment after 

twelve months from the date of the judgment was competent.1061 Technically, 

the action was statute barred. However, if the Court had characterised the issue 

as procedural or substantive, significantly different considerations and 

implications may have arisen. It would have been pertinent to consider what 

standards would apply where there was an application to extend the time to 

institute the action in the High Court. Twenty months had elapsed after the 

foreign judgment in Macaulay, and it would have been rather challenging to 

determine the ideal margin of time to exercise discretion with a view to extending 

the time within which an action to enforce the foreign judgment could be 

instituted.1062 A similar situation also arose in Momah where more than twenty-

five months had elapsed before an action to register the foreign judgment was 

instituted. The Nigerian Supreme Court, in deciding that the action was statute 

barred for being instituted more than thirteen months after the time provided by 

statute, did not indicate what standards would apply in an application to extend 

the time to register the foreign judgment.1063 It is not clear if the judicial discretion 

for general domestic procedural matters would apply or more stringent 

standards approximating substantive law standards would apply.  
 

                                                           
1061 Macaulay (n 737). 
1062 This question would not arise in the South African context where the Prescription Act does 
not provide for extension of time or in the Nigerian 1961 Act in respect of any country to which 
the Act is extended. See generally, the South African Prescription Act and s 4 of the 1961 Act 
which provides for 6 years. See Macaulay (n 737) 298-299. See also Justice Tobi’s judgment at 
p 305. 
1063 The Court merely noted that ‘necessary materials’ need to be placed before the court with a 
view to arriving at a ‘just decision’. See Momah (n 903) 333. 
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If the courts characterised the issue of limitation of time as procedural in such 

conflicts cases, they may have conflated the jurisprudence on 

substance/procedure in non-conflicts cases with the virtually non-existent 

jurisprudence in conflicts cases.  Such conflation may have inspired a less rigid 

approach arguably typical of procedural matters in Nigerian practice, but which 

would nonetheless increase uncertainty for foreign litigants.1064 An emphasis on 

ensuring legal remedies will help to facilitate the recognition and enforcement of 

foreign judgments.1065 There is a need to reflect on whether and to what extent 

the substance/procedure dichotomy facilitates or impedes fairness in the 

recognition and enforcement of foreign judgments. 
 

The leading South African case of Laurens illustrates the importance of applying 

rules developed in conflicts cases to conflicts problems. The Court in Laurens 

observed that the cases cited by the defendant indeed applied the lex fori but 

distinguished such cases on the basis that they were not conflicts cases.1066 

There was a rare attempt to characterise in a clear and deliberate manner in the 

Nigerian case of Resolution Trust Corporation v F.O.B Investment & Property 

Ltd.1067 Although the Nigerian Court of Appeal stated that matters of procedure 

were governed by the lex fori, it seemed to confuse the matter by declaring that 

substantive rights as well as remedies were governed by the proper law.1068 This 

was inconsistent with its adherence to English private international law in the 

light of the traditional distinction between substance and procedure which treats 

remedy as a matter of procedure.1069 Notwithstanding this traditional English 

position, the enactment of the Foreign Limitation Periods Act of 1984 factored in 

the characterisation of limitation laws as substantive in many European 

                                                           
1064 Anyanwoko v Okoye (n 1025). Cf Nworah v Akputa (n 1026). 
1065 Onyearu (n 739). In this case, the Nigerian Court of Appeal observed that it would find a 
remedy generally even if none existed in the legal regime on the recognition and enforcement 
of foreign judgments. 
1066 E.g. Curtis v Johannesburg Municipality 1906 TS 308 and Slabbert v Federated Employers’ 
Insurance Co Ltd [1979] (3) SA 207 (T). The Court further distinguished other cases such as 
Kuhne & Nagel (n 921) and even Laconian based on peculiar complexity. See Laurens (n 983) 
119. 
1067 (n 922) 
1068 Resolution Trust Corporation v F.O.B Investment & Property Ltd. (n 922) 260. 
1069 Harding v Wealands [2007] 2 AC 1. See particularly Lord Hoffman’s dictum at para 32. On 
the general effects of Rome II on characterisation in the context of damages and the principle in 
Boys v Chaplin [1971] AC 356, see Dicey, Morris & Collins (n 9) paras 7-050 – 7-053. 
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countries.1070 As such, the Court of Appeal judgement did not help to clarify 

issues. The Court based its analysis on the English characterisation of limitation 

laws as procedural matters, but it also seemed to adopt the contemporary 

position in conflicts situations as obtainable in English courts. The High Court 

Law, on which the Court of Appeal relied, referred to powers vested in or capable 

of being exercised by the English High Court. F.O.B. Investment is a rare 

example of a clear deliberate effort by the Nigerian court to characterise in a 

conflicts case, especially in the substance/procedure lex fori/lex causae 

dichotomy. In this regard, F.O.B Investment is instructive as the Court of Appeal 

observed that a distinction between substance and procedure was critical to 

resolving the issues.1071  Conceding that conflict of laws was still emergent in 

Nigeria,1072 the Court nevertheless was exemplary in the use of terms even 

though ‘characterisation’ or its variants were lacking.1073  

 

6.9 Suggested (Non) Characterisation  

Attempts to address challenges posed by characterisation with reference to 

limitation periods, have led to practical and pragmatic considerations in South 

Africa, especially the via media in the context of the recognition and enforcement 

of foreign judgments. In Nigeria, the same issues have not been recognised in 

a specific or distinctive manner even though they are at the core of developing 

relevant principles concerning the recognition and enforcement of foreign 

judgments. Thus, Nigerian courts have not articulated a clear response to the 

challenges. As it concerns the substance/procedure dichotomy, the common 

denominator of both jurisdictions, however, is the need to arrive at fair and 

predictable decisions for litigants which have led to different results. In the case 

                                                           
1070 For historical insights into the interplay between English and EU characterisation on the 
context of limitation laws, see C Kilpatrick ‘The Future of Remedies in Europe’ in C Kilpatrick, T 
Norvitz and P Kidmore (eds), The Future of Remedies in Europe (Bloomsbury 2000) 17. For 
insights into the impact of Foreign Limitations Periods Act 1984 on English jurisprudence, see 
generally Briggs, Private International Law in English Courts (n 501) paras 3.178—3.181. 
1071 F.O.B Investment & Property Ltd. (n 922) 261. 
1072 A decade and a half after F.O.B Investment, most conflicts cases especially in the context 
of foreign judgments, have not reflected clear and deliberate efforts to characterise. 

1073 Such specialist conflicts terms have also been lacking generally in foreign judgments cases. 
Examples of such cases include Momah (n 903) and Macaulay (n 737). Where such terms were 
used, it is not clear what import they had—an example is where the Supreme Court observed 
that Nigeria did not observe the principle of ‘jurisdictional reciprocity’. See Halaoui (n 18) 321. 
See also generally, s 7.4 of chapter 7 on ‘international jurisdiction’. 
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of South Africa, the search for fairness has resulted in the potential for 

unpredictability in the context of the via media. In Nigeria, the ostensible search 

for predictability has led to the potential for unfairness as evident in the 

incoherence in appellate decisions concerning substance and procedure. The 

question is how to promote fairness in the recognition and enforcement of 

foreign judgments which involves reducing the scope for unpredictability or even 

arbitrariness. A practical way to answer this question is to consider an approach 

in which both concerns of fairness and predictability are factored in, with a view 

to facilitating the free movement of foreign judgments. The first issue is to 

consider the main weakness of characterisation concerning limitation laws in 

enforcing foreign judgments and secondly, how this can be addressed to 

promote fairness which includes predictability.  
 

Arguably, characterisation is an ‘escape clause’.1074 Whether parties escape 

their obligations through characterisation depends on the courts. It also depends 

on the relevant statutory law where applicable, as the jurisprudence in South 

Africa and Nigeria indicate that the courts’ interpretation of any relevant law is of 

paramount importance. The attitude of the court addressed is of practical 

importance and the willingness to promote the enforcement of obligations can 

be decisive.1075 In Danielson v Human,1076 for example, the respondent 

contended that the ‘trebling’ component of the United States Western District of 

North Carolina judgment constituted evidence of punitive damages.1077 

Therefore, the respondent argued that the foreign judgment could not be 

enforced as it would contravene South African public policy.  The Western Cape 

Division considered the ‘legal character’ of the damages and decided that the 

proper enquiry was whether the damages awarded were in fact compensatory 

in nature.1078 The foreign judgment was thus enforced because the Court’s 

characterisation (as compensatory) promoted the enforcement of obligations. 

                                                           
1074 In this category of escape routes, Carter also included public policy and the misuse of renvoi. 
See PB Carter, ‘The Rôle of Public Policy in English Private International Law’ (1993) 42 
International and Comparative Law Quarterly 1. See also, G Grossi, The U.S. Supreme Court 
and the Modern Common Law Approach (Cambridge University Press 2015) 120. 
1075 Cf n 63 on the directive of the Chief Justice of Nigeria on the need to promote the 
enforcement of obligations. 
1076 2017 (1) SA 141. 
1077 ibid para 26. 
1078 ibid paras 27-29. There will be an in-depth discussion of public policy in chapter 8. 
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As earlier noted, the need for a characterisation process that facilitates the free 

movement of foreign judgments is also reflected in the lex fori/lex causae 

dichotomy. 
 

In South Africa, there has been an evolution of responses to challenges 

concerning the lex fori/lex causae dichotomy. This evolution is so even though 

the relevant legal regime on the enforcement of foreign judgments and 

prescription has been the same. In Nigeria, even the substance/procedure 

dichotomy evolved albeit in a less marked way, as the Nigerian Supreme Court 

took a different view. However, the substance of the relevant legal regime did 

not change.1079  While a statutory response to characterisation may help, the 

flexibility of the characterisation process is highlighted by the discretion which 

judicial responses underscore. The overarching approach matters from a 

practical standpoint. The question should be how a foreign judgment can be 

realised in each context and then characterise it in reaching this decision. This 

approach will reduce the scope for using characterisation as an escape from 

obligations without discarding its use or flexibility. Characterisation should be a 

means of attaining cosmopolitan fairness. Foreign litigants need to know that 

foreign judgments are likely to be enforced regardless of how the relevant lex 

fori or lex causae has classified the issues. Foreign litigants are not concerned 

about whether they have rights that cannot be enforced.1080 The clear policy 

basis on which the via media is constructed and construed shows that there is 

ample potential to promote characterisation as a tool for supporting obligations, 

but this should be done in a predictable way. 
 

A major problem with characterisation concerning substance and procedure in 

Nigeria is that the Supreme Court case did not distinguish substance and 

procedure in a conflicts case. The reality is that the characterisation of rules of 

law must be characterised in a conflicts case for such categorisation to be 

relevant and viable with a view to resolving issues in conflicts of laws cases.1081 

                                                           
1079 Chigbu v Tonimas (Nig) Ltd. (n 958). 
1080 While South Africa is a case of prescription of rights ex facie, Nigeria’s case is similar 
because right cannot be enforced when statute barred (although on a municipal level there are 
some stringent exceptions). 
1081 Despite this argument, Dicey conceded that cases where characterisation was done 
according to contextual specifications of conflicts of laws cases was rare. Dicey, Morris & Collins 
(n 9) para 2-014. 
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Adopting a characterisation that was developed in a purely domestic case 

without foreign elements is to trivialise or even misunderstand the complex 

issues that arise in the movement of judgments across borders.1082 It is not 

enough to apply the relevant judgment enforcement laws which do not, in any 

case, characterise but simply stipulate what law should govern limitation (albeit 

differently). Furthermore, it is retrogressive to subsume the 

substance/procedure issue under purely domestic jurisprudence. The local 

legislation on the limitation of actions contain certain significantly different 

provisions, including an issue as fundamental as the period within which actions 

can be instituted. In Nigeria, a clear and deliberate characterisation is 

necessary. Such characterisation should prevent its use as a route to escape 

obligations. In Mudasiru v Adbulahi, the Nigerian Court of Appeal observed that 

the High Court judge ‘deliberately imported or inserted the word ‘costs’ into the 

relevant provision of the Act to meet his mindset’.1083 Contrary to the judgment 

of the High Court, the Court of Appeal decided that the 1961 Act did not exclude 

costs thereby overturning the High Court’s decision and enforcing the foreign 

judgment.1084  Although no coherence seems forthcoming especially with 

respect to the recognition and enforcement of foreign judgments, the attitude of 

Nigerian courts is critical since they are likely to fall back on such a 

characterisation even in a non-conflicts case.1085  
 

Arguably, although the attainment of fairness in both domestic and conflicts 

cases is a common end, the considerations are typically different. Even 

Ehrenzweig on whom the Laconian South African court relied in applying the 

residual lex fori conceded that applying the residual rule will not always lead to 

‘full justice’.1086 Arguably, this was the case because the rule focused on a strict 

regimented categorisation. In a modern world with complex international 

transactions, such rules are unlikely to be sustainable and, therefore, the via 

media has been more viable. What is required is not to fix a category and fit an 

                                                           
1082 Ehrenzweig noted that such other rules typically were designed for different purposes. See 
AA Ehrenzweig, ‘Proper Law and Proper Forum: A Symposium on Conflict of Laws’ (1965) 18 
Oklahoma Law Review 341. 
1083 Abdulahi (n 737) 566-567. 
1084 ibid. Whether the 1961 Act was the appropriate Act to apply is another matter altogether. 
See text to notes 883-889. 
1085 On judicial attitude, see n 63. 
1086 It is fair to argue that ‘full justice’ is coterminous with fairness. See Ehrenzweig (n 1082) 351. 
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issue into it but seek to ensure the realisation of a foreign judgment while 

simultaneously characterising it. This may be called ‘contextual realisation’. 

Unlike the residual lex fori and the via media which are classifications in 

themselves upon which superstructures are built, this contextual realisation 

places the object to be obtained and the means to achieve it on the same 

pedestal. A relevant illustration is the realisation of a judgment debt in the 

context of the recognition and enforcement of foreign judgments. This realisation 

encompasses a focus on the foreign judgment enforcement and thus becomes 

a driving force. Any characterisation that can help to actualise the realisation of 

the foreign judgment is relevant. 
 

It is possible to make the lex fori displaceable in favour of the foreign law to attain 

justice, but the suggestion that the lex fori should in addition to other matters be 

displaced only on the timely invocation of the foreign law begs the question with 

respect to limitation of time.1087 It may be difficult to appreciate suggestions that 

implicitly presume an existence of right or access to remedy — both effectually 

may be lost. A prompt invocation of the foreign law is practical but would, 

generally, be helpful only where it makes a difference in the lex fori from the 

standpoint of indirect jurisdiction. If the right to claim has been extinguished, 

whether directly or indirectly, an invocation of the foreign law will conflict with the 

public policy of the forum. Arguably, where there are two levels of limitation 

periods in the lex causae and the lex fori: one shorter and the other longer, the 

longer one should be adopted because it keeps the rights obtained in the lex 

causae alive.1088 This approach directly addresses the essence of the core issue 

which is whether and how the foreign judgments can be enforced in the lex fori. 

Arguably, it is expedient to consider this core issue from a political perspective. 

This is because the process of consideration involves compromise: both the lex 

fori and the lex causae would by implication avoid narrow approaches based on 

concerns of territorial sovereignty since some mutual cession of sovereignty is 

                                                           
1087 B Currie, ‘On the Displacement of the Law of the Forum’ (1958) 58 Columbia Law Review 
964. 
1088 Garnett provided extensive insights into the need for choice of law rules to fulfil rather than 
frustrate foreign rights and as such for procedure to be construed in a narrow manner. Also, in 
the context of limiting liability, Ehrenzweig considered the flexibility concerning the lengths of the 
limitation periods in the lex fori and the lex causae. See Garnett (n 927) para 2.08; AA 
Ehrenzweig, ‘Enterprise Liability’ (1980) 3 International Encyclopedia of Comparative Law 35. 
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involved. There is considerable potential for such a pragmatic approach to take 

root in both South Africa and Nigeria. There are reasons for this assertion. First, 

in the context of the via media, there is a global-oriented policy consideration of 

the entire case from both perspectives of the lex fori and the lex causae. As 

earlier argued, this global-oriented policy resonates with cosmopolitan fairness. 

Secondly, even though deliberate and clear characterisation in Nigerian conflicts 

cases has been sparse, an aspect of local procedural law provides some 

justification for this approach of contextual realisation. Where there are two 

applications before Nigerian courts: one which will destroy a case and one which 

would save it, the application that would save the case will be given priority.1089 

This is to ensure substantial justice rather than ‘technical justice’.1090 To achieve 

this, the provision of a twelve-month limitation period in Nigeria needs to be 

increased significantly.1091 
 

It is critical to focus on protecting and enforcing the foreign judgment in a 

predictable manner, rather than a focus on judicial discretion generally. Merely 

suggesting that judicial discretion should be promoted in order to solve problems 

arising from strict distinction between substance and procedure is an invitation 

to unpredictability and uncertainty.1092  Regardless of the characterisation under 

the foreign law (or even domestic law), the question is whether a right of action 

and enforcement of the obligation are facilitated.1093 It should, however, also be 

difficult to undermine more than seven centuries of the substance/procedure 

dichotomy, nor will it be practically useful to do so.1094 Generally, therefore, an 

important step is to consider the reality that substance and procedure are rather 

relative terms and it is necessary to contextualise them. Essentially, this is the 

persuasive argument of relativity.1095 However, this argument of relativity does 

                                                           
1089 Attorney-General of the Federation v AIC Limited [1995] 2SCNJ 113 and Long-John v Blank 
[1998] 5SCNJ 81.  
1090 Nalsa & Team Associates v NNPC (n 1028). 
1091 On the need to review limitation periods that are too short, see JFS Investment Ltd v Brawal 
Line Ltd [2010] 18NWLR (Pt 1225) 544. 
1092 Ailes (n 925) 415. 
1093 Kuwait Oil Tanker Co v Al-Bader [2000] 2 All ER (Comm) 271. On the need to do deal with 
the substance rather than technicalities in foreign judgments enforcement, see Gabelsberger v 
Babl 1994 (2) SA 677, 679. Cf Holz v Harksen 1995 (3) SA 521. 
1094 Oppong suggested that there was a ‘strong case’ for treating all limitation periods as a matter 
of substance. Oppong, Private International Law in Commonwealth Africa (n 77) 11. 
1095 Cook was a leading proponent of this argument. See Cook (n 941). See also generally 
Lorenzen, ‘The Statute of Frauds and the Conflict of Laws’ (1923) 32 Yale Law Journal 311.   
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not seem to clearly cover complex cases where the lex causae and the lex fori 

classify the same issues differently in the context of the substance/procedure 

dichotomy, especially in the context of the recognition and enforcement of 

foreign judgments. The argument of relativity can be expanded to provide that 

the recognition and enforcement of foreign judgments should be evaluated 

based on how such recognition and enforcement affects the obligations created 

in the foreign judgment. It is in the interest of public policy that there is an end 

to litigation, so it would be unconstructive and retrogressive to suggest that 

limitation of time should not apply.1096 Nevertheless, the more a limitation period 

circumscribes the actualisation of that right of a judgment creditor to recover a 

judgment debt, the more narrowly it should be construed.  

 

6.10 Conclusion 

Complexity is a major impediment to legal certainty and predictability where laws 

are complicated. Such uncertainty and unpredictability are worsened where 

there is a paucity of scholarly literature.1097 For example, statutory law is 

redundant in South Africa and either redundant or confusing in Nigeria. More 

delay in clarifying the statutory laws and scope of application in South Africa and 

Nigeria would result in a situation where case law would be lacking to support 

litigation concerning foreign judgments enforcement based on certain statutory 

laws. This is because the South African case law has developed in the light of 

the South African common law while the Nigerian case law has developed 

mainly considering the 1922 Ordinance. Litigants should be able to predict what 

laws the South African and Nigerian courts will apply (or how the laws may be 

applied). The solution to legal uncertainty and unpredictability does not lie in a 

multiplicity of laws, just as creating multiple legal categories does not guarantee 

fairness for litigants. This is especially so considering the articulation of 

cosmopolitan fairness in this thesis.1098 

                                                           
1096 Zimmerman noted that most actions in classical Roman law were not subject to any time 
limitation. But apart from the fact that prescriptions were up to 30 years long albeit in the context 
of land-related transactions as long ago as the 5th century, international transactions clearly have 
become much more complex. See Zimmermann, Comparative Foundations of a European Law 
of Set-Off and Prescription (n 955) 62. See DP Kehoe, Law and the Rural Economy in the Roman 
Empire (The University of Michigan Press 2007) 10-181. 
1097 Text to n 36. 
1098 See generally, para 2.5 of chapter 2. 
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It is not constructive to solve the challenges associated with characterisation by 

creating more categories. There is a need to assess relevant legal frameworks 

and the process of characterisation by the results that they help to achieve.  

Even for substantive law, disputes sometimes do not arise in clear 

jurisprudential categories. A clear articulation of the legal foundation for the 

recognition and enforcement of foreign judgments is critical to avoiding the 

challenges created by characterisation. A much clearer articulation of a 

theoretical basis that affords less scope for ambiguity and unpredictability, is 

critical to ensuring that characterisation facilitates rather than impedes the free 

movement of foreign judgments. This theoretical basis is ‘qualified obligation’ 

because there is a presumption that obligations will be enforced without violating 

State interests. Such State interests should be interpreted on narrow public 

policy grounds. Qualified obligation ensures cosmopolitan fairness is of practical 

use in promoting the free movement of foreign judgments. In trying to solve the 

problems associated with characterisation in South Africa, for example, the via 

media considers several factors (including public policy).1099 There is a clear 

tendency to reach decisions on a case-by-case basis, with the consequences of 

significant legal uncertainty and unpredictability.   
 

To prevent legal uncertainty and unpredictability, the overarching aim should be 

the enforcement of obligations. There should be a focus on how a foreign 

judgment can be realised in each context and then characterise it in reaching a 

decision. In this regard, the thesis has termed this simplification process during 

characterisation ‘contextual realisation’.  Thus, categories would support, rather 

than impede, the free movement of foreign judgments. The need to rethink the 

import of categories which do not necessarily facilitate the free movement of 

foreign judgments is also highlighted by the law and practice concerning 

jurisdictional grounds. 

 
 

 

 

                                                           
1099 Text to notes 990-994. 
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Chapter 7 
7.0 Jurisdictional Grounds for the Recognition and Enforcement of 

Foreign Judgments 
7.1 Introduction  

In chapter 5, there was an in-depth analysis concerning the theoretical basis for 

the recognition and enforcement of foreign judgments. The theories of comity 

and reciprocity were considered as particularly inadequate for the free 

movement of foreign judgments.1100 The general vagueness of comity and 

challenges in determining reciprocal relationships were identified as significant 

weaknesses of both theories. Such weaknesses impede legal certainty and 

predictability in the recognition and enforcement of foreign judgments. Foreign 

litigants experience unfairness if they cannot ascertain which laws will apply or 

how the laws may be applied. This is especially so where such legal uncertainty 

and unpredictability impede the enforcement of obligations. The theory of 

obligation, however, reflected considerable certainty and predictability because 

it focused on enforcing judgment debts.1101 This focus is particularly helpful in a 

fast-paced and complex commercial world. Thus, the theory of obligation 

generally resonated with cosmopolitan fairness concerning the enforcement of 

legal obligations. However, the inadequacies of the theory of obligation 

necessitated refinement. These inadequacies, such as when exactly an 

obligation arises, resulted in ‘qualified obligation’ as a suggested foundation for 

the recognition and enforcement of foreign judgments.1102  

Under the principle of qualified obligation, States are under a qualified obligation 

to give effect to foreign judgments unless recognising and enforcing such 

judgments would be incompatible with a ‘fair’ notion of public policy.1103 Such 

enforcement is also predicated on a proper characterisation of issues, especially 

time limits for the institution of proceedings. If the recognising courts are to 

enforce foreign judgments with minimal reservations, such judgments must be 

based on jurisdictional grounds or connecting factors which are politically 

acceptable to the relevant States.   

                                                           
1100 Text to n 617-619; 663 respectively. 
1101 Text to n 748. 
1102 Text to n 746 and 692. 
1103 ibid; text to n 110. 
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Having demonstrated that recognition and enforcement should be based on the 

theory of ‘qualified obligation’, which requires that States should recognise 

foreign judgments with minimal public policy exceptions, this theory can only 

work if jurisdiction is exercised in a way acceptable to recognising States. The 

original Judgments Project provides an important context for consolidating the 

foundation on which qualified obligation can work. The inability of negotiators to 

accommodate the interests of the United States was a major reason for the 

failure of that Project.1104 Therefore, it is helpful to understand why the United 

States took a firm position that focused on the relationship between the 

defendant and the forum. Understanding the rationale behind the focus is 

particularly important because the courts addressed indirectly regulate how 

foreign courts (the United States, for example) exercise jurisdiction. This is with 

a view to promoting the free movement of foreign judgments in a fair manner. 

A genuine attempt to understand the rationale behind a foreign court’s exercise 

of jurisdiction is critical to the core aim of facilitating the free movement of foreign 

judgments. Otherwise, it will be difficult to promote the enforcement of 

obligations based on the theory of qualified obligation and supported by 

cosmopolitan fairness. This application of fairness partly requires a global 

consideration of international commercial implications rather than an adherence 

to technicalities. The commercial interests of litigants should be accorded priority 

to facilitate the recognition and enforcement of foreign judgments. 

When a judgment debtor seeks to enforce a foreign judgment, the local court 

ascertains whether the foreign court has international jurisdiction.1105 This 

chapter investigates which jurisdictional grounds can complement and promote 

the enforcement of obligation based on an indirect regulation of jurisdiction in 

commercial matters. In South Africa and Nigeria, the following jurisdictional 

                                                           
1104 Michaels, ‘Two Paradigms of Jurisdiction’ (n 25) 1011. 
1105 Dicey, Morris and Collins (n 9) para 11-006. The term is used interchangeably with 
‘international competence’ in South Africa and ‘jurisdiction’ generally in Nigeria, although 
Olaniyan referred to ‘jurisdiction in the “international” sense’. For South Africa, see Krok (n 290) 
685; P Bader and T Kruger, ‘The Recognition and Enforcement of Foreign Judgments in South 
Africa’ (2014) 15 Yearbook of Private International Law 472. For Nigeria, see Halaoui (n 18) 333; 
Mudasiru v Onyearu (n 739) 445; Olaniyan, ‘Conflict of Laws in Nigerian Appellate and Apex 
Courts’ (n 8) 320. 
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grounds are examined in a comparative manner: mere presence, residence, 

domicile, and submission to jurisdiction.1106 There is also an enquiry into what 

amounts to carrying on business especially in Nigeria where the term is found 

in the extant statute but decided cases do not provide any explanation or guide. 

This creates legal uncertainty and unpredictability. Furthermore, the original 

Judgments Project context is provided for a comparative analysis of indirect 

jurisdiction. This chapter then suggests jurisdictional tests that can promote the 

enforcement of obligations not only in the context of jurisdictional grounds, but 

also considering the realities of a borderless Internet. 

 

7.2 Jurisdictional Challenges 

The fundamental importance of jurisdiction is critical to understanding the 

relationship between foreign and local courts in the recognition and enforcement 

of foreign judgments. When judgment creditors try to enforce foreign judgments 

in South Africa and Nigeria, the courts in both countries will consider whether 

the foreign court exercised its direct jurisdiction according to South African and 

Nigerian principles of private international law. Litigious efforts of defendants 

also illustrate the importance of jurisdiction vis-à-vis foreign judgments. 

Judgment debtors often raise objections with a view to frustrating the 

                                                           
1106 ‘Cause of action’ (that arises within the foreign court’s jurisdiction) is not discussed as a 
ground of international competence in this thesis. There are two reasons for this exclusion with 
respect to South Africa and Nigeria. First, cause of action has received minimal attention in the 
South African case law concerning the recognition and enforcement of foreign judgments.  
Before Duarte (n 773 and 1973 [3] SA 615) which Forsyth described as a ‘maverick decision’, 
cause of action was not regarded as a ground of international competence. See Forsyth, Private 
International Law (n 230) 435. Kelbrick also argued that cause of action as a ground of 
international competence was debatable. See Kelbrick (n 641) para 322. Duarte, decided about 
half a century ago, has since been criticised by both legal scholars and the courts including the 
High Court in Two Oceans Marine CC (n 1331) which declared that Duarte was decided per 
incuriam and ‘of no persuasive value’. See Supercat Incorporated v Two Oceans Marine CC (n 
1331) 31. In Gabelsberger also, the Transvaal Provincial Division declared that ‘the reason why 
there is no inquiry into the underlying cause of action of a foreign or any judgment is because 
the matter is res iudicata and the debt has been novated by the judgment’. See Gabelsberger v 
Babl (n 1093) 677. Secondly, cause of action is related to public policy in Nigeria. Under s 3(2)(f) 
of the 1922 Ordinance, a foreign judgment cannot be registered in Nigeria if it concerned a cause 
of action which ‘for reasons of public policy or for some other similar reason could not have been 
entertained by the registering court’. Like Duarte, there was an unconventional decision by the 
Lagos High Court in Akingbola (n 198) which was inconsistent with earlier decisions and not 
supported by appellate decisions on foreign judgments. For an in-depth analysis of Akingbola in 
this context, see PN Okoli, ‘Subject Matter Jurisdiction: the Recognition and Enforcement of 
English Judgments in Nigeria and the Need for a Universal Standpoint’ (2016) 17 Yearbook of 
Private International Law 507. See also the very recent Supreme Court judgment in Conoil v 
Vitol SA [2018] 9NWLR 463, 493-495. 
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enforcement of foreign judgments in South Africa and Nigeria. The most 

common of such objections concern jurisdiction.1107  These jurisdictional 

objections pose a significant risk to the free movement of foreign judgments. A 

judgment creditor will consider it unfair if he cannot enforce a foreign judgment, 

especially if non-enforcement is based on jurisdictional technicalities. 

A related risk in international business is the possibility of litigation in an 

unintended or undesired forum.1108 This is also termed venue risk and the 

determination of a venue is a jurisdictional issue in the context of foreign 

judgments.1109 Such risks and concerns have influenced debates at the Hague 

for many years.1110 This chapter considers jurisdictional challenges discussed 

at the Hague considering international business and how courts can promote 

the free movement of foreign judgments in a fair manner. As explained in earlier 

chapters, there was a constitutional basis for the United States’ position during 

the original Judgments Project. There must be a compliance with the Due 

Process clause requires significant connections with the forum for the courts to 

exercise general jurisdiction.1111 While the European Union focused on the 

relationship between the claim and the forum, the United States emphasised the 

relationship between the defendant and the forum partly because it was 

necessary to comply with the Due Process clause.1112 Otherwise, the interests 

of ‘fair play and substantial justice’ will not be served.1113  There was a need to 

strike a balance between the interests of litigants and the State with a view to 

facilitating the recognition and enforcement of foreign judgments. The balance 

                                                           
1107 See the Nigerian Supreme Court decisions in Halaoui (n 18) 311 and Dale Power (n 889) 
20-22. See also Society of Lloyd’s v Price (n 106) para 7; Ben-Tovim (n 18) para 3. This is also 
reflected in English proceedings. See Dicey, Morris and Collins (n 9) para 14-129. Public policy 
is another common basis of objection by judgment debtors. There is an in-depth discussion of 
public policy in the next chapter. 
1108 See chapter 1 for a detailed explanation concerning the relationship between investment 
risks, jurisdiction and fairness in private international litigation. 
1109 R Fentiman, International Commercial Litigation (2nd edn, Oxford University Press 2015) 
para 9.01. 
1110 Brand, ‘The 1999 Preliminary Draft Convention Text on Jurisdiction and Judgments: A View 
from the United States’ (n 302) 9. 
1111 Text to n 296. Cf M Rheinstein, ‘The Constitutional Bases of Jurisdiction’ (1955) 22(4) The 
University of Chicago Law Review 775, 779. 
1112 Michaels, ‘Two Paradigms of Jurisdiction’ (n 25) 1011. 
1113 International Shoe (n 131) 316. See also Miliken v Meyer (n 407) 463. 
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was not attained at the Hague, but a core argument is that cosmopolitan fairness 

is a basis on which such balance can be struck.  
 

7.3 Relevant Overarching Issues in the Original Judgments 
Project  

The original Judgments Project failed after many years of negotiations when it 

proved impossible to harmonise jurisdictional rules.1114 European countries and 

the United States adopted divergent approaches to jurisdiction. This divergence 

was a predominant issue at the Hague. The United States considered broad 

standard of fairness or reasonableness while European countries preferred 

clearer and more predictable rules.1115 In the context of the European countries, 

it was necessary to have a clear or specific connection between the claim 

brought against a defendant and the defendant’s activities.1116 However, the 

United States focused on the relationship between the defendant and the forum. 

The United States focus implied that any claim could be brought against a 

defendant if he carried out activities in the forum. Importantly, any such claim 

could be brought even if such a claim was not connected with the defendant’s 

activities.1117  The United States thus preferred this ‘general jurisdiction’ or ‘all-

purpose jurisdiction’ approach.   

The European and the United States approaches have a common denominator, 

namely: a relationship with the forum. Such relationship with the forum has a 

connection with State interests, regardless of whether there is a focus on the 

claim or defendant. In other words, there is also a consideration of what would 

be fair for States where there is a focus on the relationship between the claim 

and the State or the defendant and the State. The consideration of State 

interests or what would amount to fairness for the State is only one aspect of 

considering how courts can facilitate the recognition and enforcement of foreign 

judgments in a fair manner. The other aspect of applying fairness concerns 

                                                           
1114Brand, ‘The 1999 Preliminary Draft Convention Text on Jurisdiction and Judgments: A View 
from the United States’ (n 302) 8-10. 
1115 See Kovar’s letter to Wallace on art 18 of the 1999 draft convention (n 285). On the 
differences between Europe and the United States’ jurisdictional attitudes, see Michaels, ‘Two 
Paradigms of Jurisdiction’ (n 25) 1011. 
1116 I.e. ‘specific jurisdiction’ focusing on a connection between the claim and the forum. 
1117 Michaels, ‘Two Paradigms of Jurisdiction’ (n 25) 1011. 
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litigants which is also a critical component of cosmopolitan fairness.1118  A 

balance should be struck between the interests of litigants and the State in the 

light of international commercial implications. It is, therefore, necessary to 

consider how jurisdiction concerning business claims can be regulated in a fair 

manner. An assessment of jurisdictional grounds in South Africa and Nigeria will 

be made considering relevant jurisdictional lessons drawn from the original 

Judgments Projects. Relevant jurisdictional differences at the original 

Judgments Project will be examined in detail, after which there will be a brief 

consideration of further case law developments since the original Judgments 

Project.  As noted in the introductory chapter, there is a business focus in 

examining the jurisdictional differences at the original Judgments Project.1119 

There is a consideration of business activities where such business is being 

conducted ‘in such a manner and to such extent as to warrant the inference that 

it [the defendant] is present there’.1120 The defendant’s contacts with the forum 

must be ‘continuous and systematic’.1121  

7.3.1 Jurisdiction in Commercial Matters based on a 
Defendant’s ‘Continuous and Systematic’ Contacts 
with the Forum 

‘Doing business’ implies the assertion of jurisdiction where the defendant has 

substantial activities, regardless of whether the claim is unrelated to such 

activities.1122 In other words, jurisdiction is exercised in a ‘general’1123 manner 

and the United States advocated this position.1124 As earlier noted, two major 

drafts were produced at the Hague Judgments Project: the 1999 draft and the 

2001 draft.1125 Commenting on the 1999 draft, the United States strongly 

                                                           
1118 Chapter 2, ss 2.5 and 2.6. 
1119 n 4. 
1120 Philadelphia & Reading Ry. Co. v McKibbin 243 U.S. 264, 265 (1917). 
1121 This is also referred to as ‘presence’ or ‘doing business’, the latter being a term of art 
related to the United States also known as general jurisdiction. Born and Rutledge (n 5) 117. 
See Perkins v Benguet Consolidated Mining Co 342 U.S. 437 (1952); Rosenberg Brothers Co 
v Curtis Brown Co., 260 U.S. 516 (1923); McGowan v Smith 437 N.Y.S.2d 643, 645 (1981). 
1122 M Twitchell, ‘Why We Keep Doing Business with Doing-Business Jurisdiction’ (2001) 1(7) 
The University of Chicago Legal Forum 171. 
1123 General jurisdiction is also referred to as ‘all-purpose’ jurisdiction. See Daimler AG v 
Bauman 571 U.S. (2014) 2. 
1124 AF Lowenfeld, ‘Thoughts about a Multinational Judgments Convention: A Reaction to the 
von Mehren Report’ (1994) 57(3) Law and Contemporary Problems 290.  
 
1125 Notes 203 and 204. 
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contested the inclusion of general jurisdiction based on doing business in the list 

of prohibited grounds of jurisdiction.1126 This inclusion was ‘fundamentally 

inconsistent’ with the United States viewpoint as to how a global convention 

could be attained.1127 For the United States, any person who purposefully 

availed himself in a ‘substantial way’ of business opportunities in a forum should 

be available to defend any claim brought against him.1128 It was immaterial that 

the defendant did not organise his affairs in a manner that included a physical 

establishment.1129 In addition to the European concern about instituting claims 

that lacked any specific relationship with the activities carried on by the 

defendant in the forum, there was a pervading concern about uncertainty.1130  It 

was difficult to determine the quality and quantity of activities required to 

exercise jurisdiction. Thus, European countries contended that exercising 

general jurisdiction based on doing business jurisdiction had ‘a significant 

margin of uncertainty’ in its application.1131 Although the 2001 Draft included 

‘doing business’ in square brackets to indicate possible scope for 

compromise,1132 it remained a point of dissent between the United States and 

European countries.1133  

There is some irony in the fact that the United States focused on attaining 

reasonableness or fairness through ‘doing business’ jurisdiction,1134 while 

European countries considered such a focus as uncertain and thus potentially 

unfair.1135 The European and American delegates were trying to promote the 

free movement of judgments from different perspectives. For example, there is 

the risk of a defendant being forced to defend a claim in an ‘inconvenient forum’, 

                                                           
1126 Art 18 of the list of prohibited grounds of jurisdiction.  
1127 Kovar’s letter to Wallace on art 18 concerning the prohibited grounds of jurisdiction (n 285) 
1128 n 223. 
1129 See commentary on art 18(e) of the preliminary draft. 
1130 ibid. 
1131 ibid. 
1132 MH Adler, ‘The Hague Convention on Choice of Court Agrements: The United States Joins 
the Judgment Enforcement Band’ (2006) 27(1) Northwestern Journal of International Law & 
Business 10, 18 and 20. P Nygh, ‘Arthur’s Baby: The Hague Negotiations for a World-wide 
Judgments Convention’ in JAR Nafziger and SC Symeonides (eds), Law and Justice in a 
Multistate World (Transnational Pub. Inc. 2002) 161 and 166. 
1133 L Silberman, ‘Comparative Jurisdiction in the International Context: Will the Proposed Hague 
Judgments Convention be Stalled?’ (2002) 52(2) DePaul Law Review 323, 338. 
1134 Von Mehren, ‘Theory and Practice of Adjudicatory Authority in Private International Law’ (n 
232) 122.  
1135 See commentary on art 18(e) of the preliminary draft. 
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or may be subject to ‘unfair substantive law’.1136 It is necessary to understand 

how the United States jurisprudence evolved in such a manner that ‘doing 

business’ jurisdiction could not be given up at the Hague.  
 

7.3.2 Evolution of the United States Jurisprudence 

A United States court should have subject matter and ‘personal’ jurisdiction over 

the parties to an action. Otherwise, adjudication cannot take place. Determining 

subject matter jurisdiction or the appropriate court to hear a case is usually 

straightforward.1137 Determining personal jurisdiction can be more challenging. 

Personal jurisdiction connotes the court’s power to hear a case against the 

defendant’s person and to render a judgment enforceable against the defendant 

and any of its assets.1138  Personal jurisdiction may be exercised over a 

natural/individual or corporate defendant. There should also be a statutory 

authorisation and a compliance with the due process clause.1139  

As earlier noted, the nineteenth century case of Pennoyer demonstrated strict 

power jurisdiction and a restrictive approach to justice focusing on 

territoriality.1140  Thus, a judgment would be invalid if a defendant was served 

within the State, did not appear before a court in the State and whose property 

was not attached. The intervening decades between Pennoyer and International 

Shoe witnessed a phenomenal growth in commercial activities across borders. 

This commercial growth made the status of companies more complicated with 

respect to the exercise of personal jurisdiction.  

As a rule, under the United States legal system, companies have no legal 

existence beyond the territory of the State where the companies are 

chartered.1141 Thus, with the increase of international business, the strict 

territorial and State-centred approach of Pennoyer was challenged. A company 

may be incorporated in a territory but the realities of modern international 

business may require the company to carry on business beyond the territory of 

                                                           
1136 M Twitchell, ‘The Myth of General Jurisdiction’ (1988) 101 Harvard Law Review 610, 667. 
1137 SN Subrin and MYK Woo (n 410) 84-86; art III of the US Constitution.  
1138 Born and Rutledge (n 5) 81.  
1139 ibid 83. 
1140 See chapter 2 s 4.4. 
1141 KR Thomas (ed), The Constitution of the United States of America: Analysis and 
Interpretation (U.S. Government Printing Office 2013) 1955. 
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incorporation.  International Shoe is very illustrative. The defendant, 

International Shoe, neither had an office nor entered into contract in 

Washington. Nevertheless, the Court decided that solicitation by commercial 

salesmen in Washington satisfied the ‘minimum contacts’ test.1142 In 

International Shoe, the United States Supreme Court decided that subject to due 

process requirements, a State court could exercise personal jurisdiction over an 

out-of-State defendant if the defendant had ‘certain minimum contacts’ with the 

forum.1143 The contacts must be ‘such that the maintenance of the suit does not 

offend “traditional notions of fair play and substantial justice.”’1144 Two critical 

elements of fairness emerged from International Shoe.1145 The first element is 

where an out-of-state defendant had ‘continuous and systematic activities’ which 

specifically gave rise to the claim.1146 The second element is where ‘single or 

occasional acts’ may be enough to exercise jurisdiction with respect to such 

specific acts but not claims or acts unrelated to the forum.1147 These two cases 

of specific jurisdiction are different from a third situation where the defendant’s 

corporate activities are so ‘continuous and systematic’ that general jurisdiction 

is exercised such that claims can be brought on matters or activities unrelated 

to the forum.1148  

Just over a decade after International Shoe, another element was added to the 

due process analysis, namely: ‘purposeful availment’. In line with constitutional 

provisions, it was necessary for the defendant to purposefully avail itself of the 

‘privilege of conducting activities within the forum State, thus invoking the 

benefits and protection of its laws’.1149 In other words, the minimum contacts 

must not only be purposeful but also reasonable or fair.1150  In at least two 

important judgments after World-Wide Volkswagen and before negotiations 

started at the original Judgments Project, the United States Supreme Court 

                                                           
1142 (n 131) 320. 
1143 ibid 320. 
1144 ibid 316. 
1145 And reinforced by relevant cases: Helicopteros Nacionales de Colombia, S.A. v Hall 466 
U.S. 408 (1984); Perkins v Benguet Consolidated Mining Co. 342 U.S. 437 (1952). 
1146 (n 103)317. 
1147 (n 103) 318. 
1148 (n 103) 318; Hall (n 1145). Perkins (n 1145) 447-449. 
1149 Hanson v Denckla (n 421) 253. 
1150 World-wide Volkswagen Copr. v Woodson (n 421) 294-295; See also Burger King Corp v 
Rudzewicz 471 U.S. 462 (1985). 
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determined what amounted to establishing minimum contacts through sharply 

divided judicial opinions. The splits were either in the decisions or reasons for 

the decisions.  First, in Asahi Metal Indus. Co. v Superior Court, the majority 

opinion of the United States Supreme Court focused on reasonableness in 

deciding the case.1151 The Court also restated the importance of ‘purposeful 

availment’.1152 The Court, in considering the ‘international context’, decided that 

it was ‘unreasonable and unfair’ to exercise personal jurisdiction over the 

defendant especially as contacts with the forum were slight.1153  The defendant 

neither did business in California nor had any office, agents, employees or 

property in California. The defendant did not even solicit business in California 

and had no control over the distribution system that brought its valves to 

California.1154 Secondly, in Burnham v Superior Court, the split among the 

United States Supreme Court judges concerned reasons for a unanimous 

decision. The majority opinion seemed to indicate a reduced emphasis on 

certain perceptions of fairness by stating that ‘the transient jurisdiction rule will 

generally satisfy due process requirements’.1155 Thus, exercising jurisdiction 

merely because the defendant was served personally within the jurisdiction of 

the court was valid and complied with the due process clause.1156 

The chronology of cases since International Shoe in 1945 up until Burnham in 

1990 (just before the start of the original Judgments Project), reflected the 

circumstantial nature of determining fairness or reasonableness. The challenges 

posed by circumstantial considerations were underscored by the constitutional 

underpinnings of the due process clause. The decisions concerning due process 

vis-à-vis the exercise of jurisdiction ensured the United States Constitution was 

at the core of foreign judgments jurisprudence. Thus, any changes to the 

requirements of due process could not be undertaken lightly. Furthermore, the 

difficulty in determining fairness or unreasonableness about the exercise of 

jurisdiction was a concern for the European countries. The European concerns 

about doing business jurisdiction were clearly noted in correspondence 

                                                           
1151 480 U.S. 102, 116 (1987). 
1152 ibid 122. 
1153 ibid 112 and114. 
1154 ibid 112. 
1155 Burnham v Superior Court 495 U.S. 604, 606 (1990). 
1156 ibid 606. 



211 
 

 
 

regarding the preliminary draft.  The central message was that the uncertainty 

in applying doing business jurisdiction was too significant to gloss over.1157 

Japan also observed that the prohibition of ‘doing business’ jurisdiction was 

essential if it was to consider being a party to the Convention.1158 Thus, contrary 

to the United States position, doing business jurisdiction had to be on the ‘black 

list’ of prohibited grounds of jurisdiction. The United States insisted that doing 

business was not only a ‘fundamental concept’ to American lawyers,1159 but also 

that the provisions concerning prohibited grounds of jurisdiction were ‘vague’ 

and created ‘uncertainty of application’.1160 This contention as to uncertainty was 

because a domestic jurisdictional rule of a contracting state would be prohibited 

if there was no ‘substantial connection between the State and the dispute’.1161 

However, the long list of jurisdictional grounds neither met the minimum 

standard either individually or in combination.1162 Thus, the Draft stood ‘no 

chance of being accepted in the United States’1163 and was ‘not an effective 

vehicle’ for achieving a convention to which the United States could be a 

party.1164Doing business jurisdiction, which was clearly a major cause of the 

jurisdictional impasse, remained an issue for concern even after the 1999 Draft. 

It is instructive to note that the United States case law has evolved significantly 

since the failure of the original Judgments Project. 

 

7.3.3 Developments in the United States Jurisprudence after 
the Failed Project 

There are indications that ‘doing business’ in the context of general jurisdiction, 

and in the manner that caused dissension at the Hague, has now been curtailed 

significantly. In Daimler AG v Bauman, the United States Supreme Court 

                                                           
1157 JD Kovar’s letter of 22 February 2000 to JHA van Loon (Secretary General of the Hague 
Conference on Private International Law) at p 9. 
<http://www.cptech.org/ecom/hague/kovar2loon22022000.pdf> accessed 23 March 2018. 
1158 See Japan’s general remarks on art 18 (2) (e) of the 1999 Draft. See Comments on the 
Preliminary Draft Convention on Jurisdiction and Foreign Judgments in Civil and Commercial 
Matters in Permanent Bureau of the Conference (ed), Proceedings of the Twentieth Session: 
Tome II Judgments (Intersentia Publishing Ltd. 2013) 351. 
1159 Kovar’s letter to Wallace concerning art 18 on the prohibited grounds of jurisdiction (n 285). 
1160 See Kovar’s letter to van Loon concerning the 1999 Draft at p 7 (n 1157). 
1161 Art 18(1) of the 1999 Draft. 
1162 Art 18(2); See Kovar’s letter to van Loon concerning the 1999 Draft at p 3 (n 1157). 
1163 See Kovar’s letter to van Loon concerning the 1999 Draft at p 3 (n 1157). 
1164 Kovar’s letter to Wallace on art 18 concerning the prohibited grounds of jurisdiction (n 285). 

http://www.cptech.org/ecom/hague/kovar2loon22022000.pdf


212 
 

 
 

decided that general jurisdiction may be exercised over a foreign company only 

when there was enough connection between the company’s activities and the 

forum as to make it essentially ‘at home’.1165 The Court referred to the place of 

incorporation and principal place of business as ‘paradigmatic’ for exercising 

general jurisdiction.1166 This is because the uniqueness of the place of 

incorporation would promote predictability and certainty of forum to sue on any 

claim.1167 The United States Supreme Court seemed to use place of 

incorporation in the specific context of the parent company.1168 

Therefore, Daimler AG v Bauman ended ‘nearly 70 years of jurisprudence 

permitting general jurisdiction over corporate defendants’ in cases where such 

defendants carried on ‘continuous and systematic activities’ in the forum 

state.1169 Daimler has been criticised for not providing any specific guidance on 

whether or when the court can exercise jurisdiction over an out-of-state 

corporate defendant on the basis of the subsidiaries’ activities.1170 This is 

regardless of the fact that the Court had decided only three years earlier that the 

mere existence of foreign subsidiaries  did not establish the ‘continuous and 

systematic’ connection required to exercise general jurisdiction.1171 Although 

Daimler has narrowed the jurisdictional gap between Europe and the United 

States as witnessed during the failed original Judgments Project,1172 ‘doing 

business’ remains potentially divisive.1173 This is especially so because it is a 

                                                           
1165 Bauman (n 1123) 8. 
1166 ibid 18-19. 
1167 ibid18-19. The Court also relied on Goodyear Dunlop Tyres Operations, S.A. v Brown 564 
U.S. (2001). 
1168 This is evident in its description of the place of incorporation and principal place of business 
as being ‘unique’ and that ‘each ordinarily indicates only one place’. See Bauman ibid 19. See 
also the Court’s comparison with the EU in the context of domicile and the exhortation to avoid 
the ‘international friction’ which doing business has caused at pp 2-3; EU Reg. 1215/2012 arts 
4(1) and 63(1). Cf. Art 3(2) of the 2016 Preliminary Draft Convention. 
1169 See LJ Silberman, ‘Daimler AG v Bauman: A New Era for Judicial Jurisdiction in the United 
States’ (2015) Yearbook of Private International Law 217, 218. Cf. International Shoe (n 131).  
1170 Silberman ibid 218. 
1171 The Court did not address the ‘single enterprise theory’ or ‘unitary business’ argument 
belatedly raised by the respondents. See Goodyear Dunlop Tires Operations, S.A. v Brown (n 
1167) 915. 
1172 See LJ Silberman, ‘Daimler AG v Bauman: A New Era for Judicial Jurisdiction in the United 
States’ (n 1169) 237 and 238. 
1173 Silberman contended that the US courts have ‘closed their doors to international litigation 
against foreign defendants that courts in the rest of the world would hear in comparable 
situations’.  This is because previous cases restricted the exercise of specific jurisdiction, in 
addition to the ‘at home’ decision in Daimler. See Silberman, ‘Daimler AG v Bauman: A New Era 
for Judicial Jurisdiction in the United States’ (n 1169) 238. For continued trend of ceding 
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reality of international commerce that many international companies have 

subsidiaries in countries other than where the parent companies were 

incorporated. Where such subsidiaries are incorporated, there is a direct contact 

with the State and therefore State interests. In considering whether jurisdiction 

was fairly exercised in the foreign State, State interests need to be considered 

in addition to the interests of parties. Lessons will be drawn from the jurisdictional 

impasse at the original Judgments Project and the recent trajectory of the United 

States jurisprudence will be considered where appropriate. The disagreement 

at the Hague also implied a difference of approaches to determining litigants’ 

expectations that should be considered. The outcome of such an enquiry is 

influenced by considerations of cosmopolitan fairness. 

 

7.3.4 Expectations of the Reasonable Litigant 

Discussions on characterisation in the last chapter indicated the importance, and 

possible complexity, concerning which laws may be applied to litigants. Parties 

generally have expectations as to how their cases would proceed where a 

dispute arises.  Expectations of parties have been expressed and used in 

various national contexts such as public law regarding ‘legitimate 

expectations’,1174 but also in international trade law where the term ‘reasonable 

expectations’ has been applied.1175 Both terms have been referred to in a conflict 

of laws sense under English law.1176 In this thesis, reasonable expectations 

concern what expectations a foreign litigant is likely to have. Where litigants 

relied on certain jurisdictional expectations in conducting themselves, such 

litigants may consider it unfair to apply legal standards that were not 

anticipated.1177 Although ‘legitimate expectations’ has been used in a similar 

context of foreign judgments, ‘reasonable expectations’ is preferred as 

                                                           
jurisdiction in favour of foreign courts, see the recent US Supreme Court case of Bristol-Myers 
Squibb v Superior Court of California 582 U.S. (2017) at 7. 
1174 Thus, the term ‘legitimate expectations’ is not used to avoid any confusion. See Transvaal v 
Traub 1989 (4) SA 731 (A); Abbot v Overstrand Municipality [2016] ZASCA 68. 
1175 AF Perez, ‘The International Recognition of Judgments: The Debate between Private and 
Public Solutions’ (2001) 19(1) Berkeley Journal of International Law 44, 74. 
1176 See Adams (465) 567-568. 
1177 For detailed insights into the relationship between certainty/predictability and the reasonable 
expectations of litigants, see R Pietriche ‘The Ascendancy of the Lex Loci Delicti: The 
Problematic Role of Theory in Australian Choice of Tort Law Rules’ (2015) 16 Melbourne Journal 
of International Law 29.  
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legitimate expectations arguably suggests a legal right to an expectation.1178 

There may, however, be a discrepancy between the expectations of the 

defendant, claimant and the enforcing court. 

An illustration of such discrepancy is found in Halaoui where the Nigerian 

Supreme Court observed that non-enforcement of foreign judgments in Nigeria 

impeded trade and commerce.1179 In that case however, the English judgment 

was not enforced, contrary to the claimant’s expectation, because the judgment 

debtor did not submit to the jurisdiction of the English court. In other words, the 

expectation to have foreign judgments enforced was reasonable but a legal 

claim to enforce this judgment could not be established under the 1922 

Ordinance.1180 

A discrepancy in expectations is not necessarily circumvented by agreements. 

Although expectations may be expressed in advance, the concerns of fairness 

remain significant because jurisdiction must be exercised before agreements 

based on party autonomy can be realised.1181 The expectations of a defendant 

or claimant must be within the remit of reasonableness or fairness.  A practical 

way to consider balancing the interests of such litigants and the State, requires 

a consideration of what international litigants should be deemed to expect. This 

consideration is especially helpful when disputes arise concerning the exercise 

of jurisdiction, with a view to enforcing foreign judgments. 
 

7.4 Reasonable Imputations to an International Litigant 

Conflicts between what foreign litigants expect and what they are deemed to 

expect can result in unfairness.1182 For example, there has been a debate as to 

whether direct jurisdiction should be exercised where a party is present, only 

temporarily or transiently, in the foreign country. There is a school of thought 

that exercising jurisdiction in such a context undermines the expectations of 

                                                           
1178 WN Hohfeld, ‘Fundamental Legal Conceptions as Applied in Judicial Reasoning’ (Extract) in 
MDA Freeman, Lloyd’s Introduction to Jurisprudence (n 354) 455-456. 
1179 Halaoui (n 18) 338-339. 
1180 The Court advocated legal reform ibid. 
1181 For the ‘stabilization of parties’ expectations’, see R Michaels ‘Non-State Law in the Hague 
Principles on Choice of Law in International Commercial Contracts’ in K Purnhagen and P Rott, 
Varieties of European Economic Law and Regulation (Wageningen and Rotterdam 2014) 55. 
1182 It would, however, also be unfair to give effect to unreasonable expectations. 
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parties.1183 Another illustration is where the intentions of parties are inferred, 

with a view to establishing implied submission to the jurisdiction of the foreign 

court. Assessing parties’ interests is often very challenging and the outcome of 

the inference process is significantly unpredictable.1184 Similar issues 

concerning fairness, in the light of what reasonably may be imputed to 

international litigants and the exercise of jurisdiction, are reflected in other 

jurisdictional bases such as domicile.1185 

Since not all expectations can be protected, a common thread in this thesis is 

the search for an indirect jurisdictional framework that attains a level of likelihood 

acceptable to both individual litigants and States.1186 The court addressed 

cannot enforce a foreign judgment if the foreign court’s exercise of direct 

jurisdiction was unfair vis-à-vis South African or Nigerian rules of private 

international law. Determining when reasonable expectations may be imputed 

to litigants is illustrated through an analysis of various indirect jurisdictional 

grounds applicable in South Africa and Nigeria. Internet jurisdiction will also be 

discussed later in this chapter, with a view to determining what the overarching 

judicial attitude should be.  

 

7.5 Jurisdictional Bases 
7.5.1 Mere Presence 

Mere presence is inextricably connected with territoriality.1187 It is anchored on 

power jurisdiction: the fact that physical power can be exercised over a 

defendant who is within the territory of the forum.1188 This exercise of jurisdiction 

is not based on a political allegiance but the fact that the defendant is subject to 

the sovereign powers of the forum.1189 For example, people who are within the 

                                                           
1183 Oppong used the term ‘legitimate expectations’ in this argument. Oppong, Private 
International Law in Commonwealth Africa (n 77) 64. 
1184 This will be considered in detail shortly. 
1185 ibid 
1186 For the balance between ‘a particular level of probable realization’ and ‘a socially recognized 
normative standard’, see BH Kuklin ‘The Plausibility of Legally Protecting Reasonable 
Expectations’ (1997) 32(1) Valaparaiso University Law Review 21 
1187 Rajah of Faridkote (n 473). 
1188 Pennoyer (n 353) 722; Peabody v Hamilton 106 Mass. 217 (1870); Grace v MacArthur 170 
F. Supp. 422 (ED Ark. 1959). 
1189 JG Castel, ‘Jurisdiction and Money Judgments Rendered Abroad. Anglo-American and 
French Practice Compared’ (1958) 4(2) McGill Law Journal 162. 
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jurisdiction of the forum State are liable to its territorial sovereignty and must 

answer to a writ of summons.1190 In South Africa and Nigeria, mere presence 

forms part of the legal regimes.  

 

a) Natural Persons 
7.5.1.1 South Africa 

Under South African law, mere presence is a jurisdictional ground for the 

recognition and enforcement of foreign judgments. Statutory law does not make 

any direct provision in this context but the South African common law does.1191 

Arguably, the provisions concerning juristic persons may apply if presence is 

considered the common denominator between mere presence and 

residence.1192 Ben-Tovim, the leading case concerning mere presence, 

dispelled any doubts that existed as to the position of the law.1193 The 

respondent was physically present in England when the initiating process was 

served on him. In an action to enforce the English judgment, the South African 

Supreme Court of Appeal decided that the English court validly exercised 

jurisdiction although the respondent was neither domiciled nor resident in 

England.1194 This legal position on mere presence has been criticised even 

though it promotes clarity and certainty, at least with respect to natural persons 

in the recognition and enforcement of foreign judgments.1195 Such clarity and 

certainty may be illustrated on two levels. First, Ben-Tovim was decided in the 

context of natural persons. Secondly, litigants and the State benefit from the 

clarity.  This is because there is no doubt as to the legal position on mere 

presence in the case of natural persons. Whether the defendant has assets in 

                                                           
1190 Adams (n 465) 433; Briggs, Private International Law in English Courts (n 501) para 6.151; 
Kruger (n 31). 
1191 See s 7(4) of the Enforcement of Foreign Civil Judgments Act of 1988 which provides for 
where the foreign court would be deemed to have jurisdiction. The Supreme Court also 
considered the views of several authors and cases such as Reiss Engineering Co Ltd (n 712) 
1037. See Ben-Tovim (n 18) 286-289. 
1192 This will be discussed further under residence. S 7(4) (iii) of the South African Act. 
1193 Ben-Tovim (n 18) 283. 
1194 Ben-Tovim (n 18) 286. 
1195 Forsyth conceded that it promoted clarity and certainty but rejected it anyway. See Forsyth 
Private International Law (n 230) 429. 
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the jurisdiction where he was temporarily present or not is an issue for the 

plaintiff to consider: the first step is to obtain a judgment.1196 

Apart from the suggestion that the Court would have benefitted from a more 

comparative approach,1197 a major criticism of Ben-Tovim is that the Court ought 

to have considered that mere presence was already blacklisted by the Brussels 

legal regime on foreign judgments. Although the Brussels legal regime did not 

apply to Ben-Tovim, critics have referred to the blacklisting of mere presence 

under the Brussels legal regime perhaps as a persuasive point since the Hague 

Judgments Project is the most influential index of harmonisation efforts.1198 

Arguably, however, the general blacklisting of mere presence by Brussels is 

significantly diminished by the fact that South Africa is a ‘Third State’.1199 

Exorbitant jurisdictional grounds or residual rules such as mere presence are 

applicable to Third States (countries outside the European Union), to the extent 

that the Brussels legal regime does not apply. The South African Supreme Court 

was arguably pragmatic as the important point was to consider which rules 

applied to Third States. In other words, the English Court could apply traditional 

jurisdictional grounds since the Brussels legal regime did not apply. Arguably, 

Ben-Tovim was also a fair decision vis-à-vis cosmopolitan fairness. The focus 

of the judgment debtor was that he was merely transient in England when he 

was served with court processes, rather than any denial of liability. In 

considering international commercial implications, cosmopolitan fairness 

requires a presumption of enforcing obligations rather than a mere reference to 

the Brussels legal regime under which Third States cannot seek reliefs.   

As earlier indicated, a weakness of Ben-Tovim is that it did not address what 

would amount to presence in the context of corporate business.1200 Actual 

presence in the case of individuals is easily ascertainable, but it is more difficult 

                                                           
1196 Schulze argued that the decision in Ben-Tovim contradicted the doctrine of effectiveness as 
the judgment debtor may lack assets within the jurisdiction of the foreign court. C Schulze, 
‘Conflict of Laws’ (2007) Annual Survey of South African Law 207. 
1197 Oppong’s view is insightful although this thesis argues that Ben-Tovim is a viable basis to 
factor in modern challenges such as Internet jurisdiction. See RF Oppong, ‘Mere Presence and 
International Competence in Private International Law’ (2007) 3(2) Journal of Private 
International Law 321, 326. 
1198 ibid 327. 
1199 See generally, Kruger (n 31). 
1200 Forsyth referred to the English case of Adams (n 465) with a view to determining what the 
South African position might be. See Forsyth Private International Law (n 230) 431. 
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to determine actual presence in the case of companies.1201 Since there is also 

no specific legal guidance concerning this in Nigeria, there will be a combined 

analysis of South Africa and Nigeria in the next subsection (‘Nigeria’) to avoid 

undue repetition.  

7.5.1.2 Nigeria 

Under statutory law, there is no specific inclusion of mere presence as a 

jurisdictional ground to enforce foreign judgments.1202 The English common law 

is applicable where a litigant brings an action upon the foreign judgment rather 

than recognition and enforcement under the statutory law.1203 In the 1920 Act of 

the United Kingdom, on which the 1922 Ordinance of Nigeria was modelled, 

‘residence rather than presence’ is applicable in the context of individuals.1204 

There is no distinction between natural persons and corporate persons under 

the 1922 Ordinance.1205  

In Nigeria, judgment creditors have the option of either seeking to enforce 

foreign judgments under statutory law or under the English common law rules. 

The enforcement of foreign judgments is not restricted to registration under the 

Ordinance (or the statutory law).1206 However, such judgment creditors seldom 

explore the option of bringing an action on the foreign judgment.1207 Decisions 

on applications to enforce foreign judgments are usually based on the statutory 

law under which judgment creditors seek to enforce such foreign judgments.1208  

The option to bring an action on the foreign judgment under the English common 

law rules implies that mere presence is a ground for enforcing foreign 

                                                           
1201 Presence vis-à-vis companies is discussed in 7.5.1 (b).  
1202 See generally s 3(2) of the Ordinance. See also s 6(2) of the Act. In the context of the 
Ordinance, see Bamodu, ‘The Enforcement of Foreign Money Judgments in Nigeria’ (n 1045) 
19. 
1203 Registration of foreign judgments is ‘not mandatory under the laws’. See Willbros West Africa 
Inc v Mcdonnel Contract Mining Ltd [2015] All FWR (Pt 806) 310, 345-347. 
1204 This is the same under the 1933 Act of the UK. See Dicey, Morris and Collins (n 9) para 14-
060. 
1205 Bamodu, ‘The Enforcement of Foreign Money Judgments in Nigeria’ (n 1045) 9. 
1206 Mcdonnel Contract Minning Ltd (n 1203) 345-347. 
1207 This is because most foreign judgments emanate from the UK/ the Commonwealth. See the 
trend of Nigerian cases in the introduction chapter and the appendix.  See also Mcdonnel 
Contract Mining Ltd (n 1203) 345-347. 
1208 This is reflected in all the cases available for review. 
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judgments.1209 The English common law remains an important part of the legal 

regime on the recognition and enforcement of foreign judgments in Nigeria.1210 

Actual presence in the case of individuals is easily ascertainable, but it is more 

difficult to determine actual presence in the case of companies.  

b) Legal Persons 
It is necessary to determine when a company would be deemed to have been 

present in the foreign jurisdiction.1211 It is a core legal principle that a company 

acts through its agents.1212 For example, human beings or agents collect and 

act upon court processes served on companies. Furthermore, the Nigerian 

courts have not considered actual presence with respect to foreign judgments 

even though it is part of the Nigerian legal regime. However, under the English 

common law, the English court would consider whether the foreign company 

established and maintained at its own expense, a fixed place of business from 

where transactions have been conducted for more than a minimal period.1213 

Such transactions must have been conducted on its own premises or in a branch 

office.1214 Alternatively, a representative of the foreign company must have, for 

more than a minimal period, been carrying on the business of that foreign 

company at or from some fixed place of business.1215 This is as opposed to 

engaging in personal business.1216 Determining whether a representative of the 

foreign country carried on the foreign country’s business at or from a fixed place 

of business poses significant challenges. In Adams v Cape, the English Court of 

                                                           
1209 See Olaniyan ‘Conflict of Laws in Nigerian Appellate and Apex Courts’ (n 8) 302; 311-313; 
320. Hartley observed that mere presence is enough at common law but not under statute ‘even 
if coupled with service’. See Hartley (n 6) 402. Cf. s 9(2) (b) of the 1920 Act of the UK and s 4(2) 
(a) (iv) of the 1933 Act of the UK.  See also J Allsop and D Ward ‘Incoherence in Australian 
Private International Laws’ in A Dickson, M Keyes and T John (eds), Australian Private 
International Law for the 21st Century: Facing Outwards (Hart Publishing 2014) 58. Dicey, Morris 
and Collins (n 9) para 14-190. 
1210 This is analogous to the position in the UK that where the Brussels Convention is 
inapplicable, English common law rules largely govern the recognition of foreign judgments. See 
J Harris, ‘Recognition of Foreign Judgments at Common Law—The Anti-Suit Injunction Link’ 
(1997) 17(3) Oxford Journal of Legal Studies 494. 
1211 Bamodu ‘The Enforcement of Foreign Money Judgments in Nigeria’ (n 1045) 22. 
1212 Agbanelo v Union Bank of Nigeria [2000] LPELR-SC.20/1997; HL Bolton (Engineering) Co. 
Ltd v TJ Graham & Sons Ltd [1956] 3All ER 64; M Havenga, ‘Directors’ Co-Liability for Delicts’ 
(2006) 18 South African Mercantile Law Journal 229. 
1213 Adams (n 465) 524. 
1214 ibid 524. One of the possible challenges of this test is modern technology such as the 
Internet. This will be discussed later in the context of doing business.  
1215 ibid 524 and 529. 
1216 This will also be further discussed in the context of what may amount to purposeful presence. 
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Appeal provided a long but non-exhaustive list of factors to consider. Such 

factors include: the original purpose for acquiring the fixed place of business and 

whether there is a direct reimbursement from the foreign company for issues 

such as cost of accommodation at the fixed place of business, cost of staff, and 

any contributions by the foreign company to financing the business conducted 

by the representative. Other considerations include how the representative is 

remunerated, the foreign company’s degree of control concerning the business 

conducted by the representative, whether the foreign company’s name is 

displayed on the premises or stationery, and whether the representative requires 

specific authorisation to bind the foreign country to contractual obligations.1217 

None of such factors by itself is definitive. However, there is a strong indication 

against the presence of a foreign company where, for example, the 

representatives cannot make contracts in the name of the foreign contracts 

without prior approval.1218 These considerations are insightful although it may 

also be argued that the essentially circumstantial method of determining 

presence does not particularly promote predictability. International litigants may 

find it difficult to predict how laws may be applied (and, therefore, potentially 

unfair) if presence is determined purely on a case-by-case basis. There should 

be reasonable predictability as to how the presence of a defendant in the foreign 

jurisdiction would be determined.  

As will be argued shortly, if the requirement of a ‘fixed base’ is expunged 

considering the peculiarities of modern technology and e-business, there will be 

more potential for predictability. This assertion is underscored by the fact that 

the fixed base restriction is not reflective of modern business dynamics. 

Under the English common law, foreign judgments can be recognised and 

enforced based on the mere (voluntary) presence of the defendant in the foreign 

jurisdiction.1219 Admittedly, mere presence has been criticised as a jurisdictional 

                                                           
1217 Adams (n 465) 531. 
1218 Adams (n 465) 531. 
1219 See Carrick v Hancock (1895) 12TLR 59; Adams (n 465) 518-519; Dicey, Morris and Collins 
(n 9) para 14-063. 
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ground.1220  Indeed, it was also blacklisted.1221 However, the criticisms lack 

substantial impact on the legal position of the English common law in Nigeria.1222  

Although the South African case of Ben Tovim did not address companies, it is 

generally instructive in the context of mere presence.1223 The criticisms of mere 

presence should not be disregarded in the recognition and enforcement of 

foreign judgments. However, such criticisms should be assessed considering 

the legal positions with respect to mere presence in South Africa and Nigeria. 

Thus, it would be useful to have a balanced approach that factors in concerns 

about mere presence for defendants but also State interests. Such balance may 

be struck by considering and articulating what sort of presence may be regarded 

as purposeful. 

 

7.5.1.3 Purposeful and Effective Presence 

The exceptions applicable to mere presence in the case of natural persons offer 

some insights into a possible compromise in the case of companies. In the latter 

case, it is particularly important to consider what would amount to fairness 

because there is a danger of corporate liability for activities unconnected to the 

forum State or the State where jurisdiction was exercised. Indeed, concerns 

about exercising jurisdiction with respect to unrelated activities have been at the 

core of fairness considerations since International Shoe v Washington.1224 

Therefore, an enquiry into why the defendant was in the forum should be 

foundational. There should be a link between how the defendant became 

present in the forum and whether it would be fair to exercise jurisdiction. This 

link does not undermine fairness for the claimants considering that mere 

presence primarily or entirely favours claimants. However, as consistently 

                                                           
1220 In the context of possible forum non conveniens and jurisdictional exorbitance, see Dicey, 
Morris and Collins (n 9) para 14-060; Fawcett and Carruthers (n 377) 518; RF Oppong, ‘A 
Decade of Private International Law in African Courts 1997-2007 (Part II)’ (2008) 10 Yearbook 
of Private International Law 369-370. 
1221 Albeit in the EU context. See art 18(d) and (i) of the Preliminary Draft Convention on 
Jurisdiction and Foreign Judgments in Civil and Commercial Matters (Report by P Nygh and F 
Pocar, 2001). 
1222 Cf Uwakah (n 839) 85. 
1223 n 18. 
1224 n 131. 
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argued in this thesis, there is a delicate balancing act involved between the 

interests of both parties to a suit and the State. 

Already, there is some degree of purposeful presence applicable in the case of 

mere presence for natural persons. This is illustrated by the fact that causing 

persons to enter a territory by unfair means such as fraud, trickery, or perhaps 

even kidnap, would not constitute presence that can be a basis for exercising 

jurisdiction.1225 In Adams v Cape Industries plc, the English Court of Appeal 

considered that presence should not be induced by compulsion, fraud or 

duress.1226 

A parallel can be drawn between individuals and companies in the context of 

presence. Jurisdiction should not, for example, be exercised over an individual 

who was tricked into entering the jurisdiction. In a similar manner, there should 

be an enquiry into why and how a company became present in the forum. This 

enquiry requires a consideration of two issues. First, a company acts through its 

agents. Secondly, modern forms of business do not require physical presence 

or a fixed base. 

7.5.1.3.1 A company acts through its agents 

When writs are served on companies, they are served through individuals as it 

is not possible to serve a company as an artificial person.1227 Even if processes 

are left at an office or sent by courier, individuals will pick them up and attend to 

them. Thus, it is critical to ascertain how or why such individuals entered the 

territory. In addition to not being ‘fortuitous, inadvertent or coerced’,1228 it should 

be within the scope of related company business. Thus, for example, a company 

                                                           
1225 In the context of the English common law, see AV Levontin, ‘Appearing under Protest to the 
Jurisdiction of a Foreign Court’ (1967) 6 Melbourne University Law Review 4. See also JE Glen, 
‘An Analysis of ‘Mere Presence’ and other Traditional Bases of Jurisdiction’ (1978-1979) 45 
Brooklyn Law Review 611. 
1226 Adams (n 465) 518. See the dictum of Slade L.J. However, the Court did not decide that 
jurisdiction based on compulsion, fraud or duress would be invalid. See Dicey, Morris and Collins 
(n 9) para 14-064.  
1227 Jurisdiction in personam founded on the service of a writ of summons is not known to the 
South African common law. However, initiating court proceedings involves an exercise of State 
power. See generally Bisonboard Ltd v Braun Woodworking Machinery (Pty) Ltd. 1991 (1) SA 
482, 39-41 (A). See also, Dicey, Morris and Collins (n 9) para 14-064. 
1228 Glen (n 1225) 611. 
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agent on holiday or on private business should not be deemed present for the 

purpose of exercising jurisdiction. 

7.5.1.3.2 Physical presence or a fixed base 

Neither presence nor residence has ‘any real meaning’ with respect to 

companies.1229 The focus is on whether the company carries on business at a 

definite and fixed place.1230 There is, however, a tendency for such helpful 

insights not to factor in modern forms of business such as e-commerce.1231 This 

will be discussed in detail later in this chapter. For now, suffice it to note that the 

nature of the Internet arguably undermines the rationale behind the ‘fixed base’ 

approach because the Internet is borderless. Such borderless nature potentially 

requires a consideration of the purpose for which an Internet business (a 

website, for example) is established. In other words, it is necessary to consider 

why and when or how presence is created.1232 

Arguably, there is considerable scope to consider a jurisdictional approach that 

focuses on why a defendant is in the forum and how he became present there. 

Thus, there should be a ‘purposeful and effective presence test’.1233 Under this 

test, a fair exercise of jurisdiction is predicated on the purposeful nature of the 

presence. The purposeful and effective presence test emphasises substantive 

justice rather than compliance with technicalities. This emphasis is consistent 

with arguments on characterisation which partly concerned the drive for 

substantive justice rather than mechanical or technical categorisations.1234 The 

emphasis should be on how to support and promote the enforcement of 

contractual obligations. Parties should not be allowed to escape their contractual 

obligations based on jurisdictional technicalities. In Nigeria, case law has not 

reflected a clear emphasis on the need to enforce contractual obligations. In 

Nigerian Supreme Court case of Halaoui for example, the English court served 

                                                           
1229 Dicey, Morris and Collins (n 9) para 14-065. 
1230 ibid (n 9) para 14-065. 
1231 For examples of such insights, see generally Adams (n 465) 433; Forsyth Private 
International Law (n 230); RF Oppong, ‘Private International Law: The Past, Present and Future’ 
(2007) 55 The American Journal of Private International Law 682. 
1232 A detailed analysis of Internet jurisdiction will follow later in this chapter. 
1233 Glen also uses the variants of ‘personal purposefulness’, ‘purposeful behaviour’ and 
‘purposeful personal presence’. For a seminal viewpoint on purposeful presence, see Glen (n 
1225) 611-614. 
1234 See generally, s 6.7 of chapter 6 on characterisation. 
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the defendant processes by substituted means in Nigeria. Admittedly, such 

service was not enough to exercise jurisdiction especially as the defendant not 

only refused to submit but also contested the jurisdiction of the English court. 

However, the Nigerian Supreme Court did not consider how the debt accrued in 

England. The debt may have accrued through business carried on in England. 

The South African Supreme Court of Appeal case of Ben-Tovim illustrates the 

need to enforce contractual obligation in a way that promotes legal certainty and 

predictability for litigants and the State. Even though exercising direct jurisdiction 

over a defendant merely because of his transient presence may not be ideal, it 

is a clear and certain way of determining when to exercise jurisdiction. To ensure 

cosmopolitan fairness, a corollary question should be why the defendant or 

judgment debtor was present in the foreign jurisdiction. 

The defendant’s presence in England for ‘business reasons’ in Ben-Tovim would 

qualify for purposeful presence.1235 This is the context in which the South African 

Supreme Court of Appeal decided that the English High Court properly 

exercised jurisdiction based on the mere presence of the defendant in England. 

In Halaoui also, although the defendant was served with processes by 

substituted means in Nigeria, there was no consideration of how the debt 

accrued in England.1236 It is difficult to imagine how a debt would arise without 

some form of business transaction taking place. In any case, a consideration of 

how the debt arose could have made the Nigerian Supreme Court consider 

whether the judgment debtor should be allowed to escape liability. If a defendant 

was in the foreign jurisdiction for ‘business reasons’ as in the case of Ben-Tovim 

or had transacted business in the foreign jurisdiction as possibly the case in 

Halaoui, cosmopolitan fairness would require the South African or Nigerian court 

to decide that jurisdiction was fairly exercised abroad. Presence in both 

examples would be purposeful. 

The case for ‘purposeful and effective presence’ will be strengthened by further 

discussions on residence, domicile, doing business and Internet jurisdiction.  At 

this stage and in the context of mere presence, suffice it to note that the 

‘purposeful and effective presence test’ is useful for at least three reasons. First, 

                                                           
1235 Ben-Tovim (n 18) para 3. 
1236 Halaoui (n 18). 
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the ‘purposeful and effective presence test’ specifically addresses the concern 

as to why a person physically present within a territory should appear in court 

upon the service of a writ on him.1237 The service of a writ is an exercise of State 

power and this power, as a sovereign act, must be respected.1238 Secondly, for 

the foreseeable future, ‘purposeful and effective presence’ may thus be applied 

to strike a balance between the statutory law and the English common law in 

Nigeria. The rationale behind this balance is also instructive in South Africa since 

mere presence is a valid jurisdictional ground in the recognition and enforcement 

of foreign judgments.1239 Thirdly, as will be discussed in depth later in this 

chapter, ‘purposeful and effective presence’ is applicable to modern forms of 

business such as e-commerce in South Africa and Nigeria. Purposeful and 

effective presence promotes the certainty/predictability of a considerably 

uniform standard for both individuals and companies with respect to mere 

presence.  

It is critical to emphasise that the ‘purposeful and effective presence test’ is not 

founded on a circumstantial application of law to various sets of facts. This would 

undermine legal certainty and predictability with the implications of unfairness to 

litigants. Rather, the test focuses on the presumption of a qualified obligation to 

enforce foreign judgments. This implies that when a South African or Nigerian 

court is faced with an application to recognise and enforce a foreign judgment, 

the primary consideration is how the foreign judgment can be realised subject to 

public policy. Therefore, the onus is on the defendant or judgment debtor to 

convince the South African or Nigerian court on why the foreign judgment should 

not be recognised and enforced.1240  By obtaining a foreign judgment and 

complying with the South African or Nigerian law in applying to enforce such 

judgments, the claimant or judgment creditor effectively passes the onus of proof 

to the judgment debtor. Still driven by the overarching need to ensure the free 

movement of judgments, the South African and Nigerian courts will avoid mere 

                                                           
1237 Glen (n 1225) 613-614. 
1238 On the unfairness concerning ‘jurisdiction of all over all’ on the one hand and the unfairness 
of not responding to a writ of summons especially in the context of personal jurisdiction, see 
Levontin ‘Appearing under Protest to the Jurisdiction of a Foreign Court’ (n 1225) 1-3. 
1239 Ben-Tovim (n 18). 
1240 For onus on judgment creditor, cf C Hoare & Co v Runewitsch 1997 (1) SA 338, 340. For 
onus on judgment debtor, see De Naamloze Vennootschap Alintex v Von Gerlach 1958 (1) SA 
13, 14. 
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technicalities that can impede such movement to focus on substantive justice 

and cosmopolitan fairness. 

7.5.2 Residence  

It is difficult to define residence partly because of its significant overlaps with 

other jurisdictional grounds. Examples of such overlaps include the fact that 

residence is an element of domicile.1241 Since the English common law is 

applicable where an action is brought upon the judgment in Nigeria, it is 

necessary briefly to consider the English common law on residence.1242  

Presence, rather than residence, is a ground for exercising jurisdiction under the 

English common law.1243 Arguably therefore, it would be a misnomer to refer to 

residence under the English common law. In Rubin v Eurofinance SA, the United 

Kingdom Supreme Court observed that it was a slip for the Court of Appeal to 

state that the judgment debtors were resident. This is because the action was 

instituted under the English common law and not statutory law.1244 Arguably, 

there is no justification for extending the meaning of presence under the English 

common law to include residence.1245 A practical reason for this is that residence 

is more uncertain. This is especially so where a person, who is otherwise 

resident, is temporarily away from home for any number of reasons.1246 This 

background provides an insight into understanding the relative uncertainty in 

applying residence which is a jurisdictional ground for enforcing foreign 

judgments in South Africa and Nigeria. South African and Nigerian rules of 

private international law are applied in determining whether the foreign courts 

exercised jurisdiction appropriately.1247  

                                                           
1241 Dicey, Morris and Collins (n 9) 6R-033. 
1242 In Halaoui (n 18) 338, the Nigerian Supreme Court cited English legal literature and case 
law on the position of the English common law. Olukolu (n 876) at 132. For a discussion on the 
applicability of the English common law in the Ghanaian recognition and enforcement legal 
regime, see RF Oppong, ‘Recognition and Enforcement of Foreign Judgments in Ghana: A 
Second Look at a Colonial Inheritance’ (n 234) 21, 22-27. 
1243 Carrick v Hancock (n 1217) 59; Adams (n 465) 518-519; Dicey, Morris and Collins (n 9) para 
14-063. 
1244 I.e. the 1933 UK Act. See Eurofinance SA (n 464) para 89. 
1245 Lord Collins explained in detail how this became clear after Adams and which was reflected 
in Dicey, Morris and Collins. See Eurofinance SA (n 464) paras 7 and 8; Dicey, Morris and 
Collins (n 9) para 14R-054; Adams (n 465) 433. 
1246 Briggs, Private International Law in English Courts (n 501) para 6.153. 
1247 n 12. 
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7.5.2.1 South Africa 

Under South African law, residence is a jurisdictional ground for the recognition 

and enforcement of foreign judgments. International jurisdiction would exist 

under South African statutory law if, at the institution of proceedings, the 

defendant was resident in the jurisdiction of the foreign court.1248 In the case of 

a juristic person, international jurisdiction would exist where it had its principal 

place of business or at any time had an office or place of business. Also, the 

transaction relevant to the proceedings must have been carried out through or 

at such place of business.1249 The 1988 Act does not define residence.1250 

Residence is also established under South African case law.1251 The cases, 

however, demonstrate the difficulty or even impossibility of attaching a definite 

meaning to residence.1252 Residence has been defined as ‘something more than 

a casual visit and something less than domicile’.1253 Due to such vagueness, the 

arguments of litigants indicate a tendency to exploit the imprecision concerning 

the meaning of residence. For example, defendants may argue that they were 

‘ordinarily resident’1254 elsewhere or not ‘permanently resident’1255 within the 

jurisdiction of the foreign court.1256 The South African Law Reform Commission 

acknowledged the use of ‘habitually resident’ in the earlier Hague Draft 

Convention, but did not make any specific comment on it.1257 Thus, in South 

Africa, what amounts to residence is circumstantial and it is decided by 

considering some factors. For example, the length of stay, acquisition of 

                                                           
1248 S 7(4) (a) (iii) of the Enforcement of Foreign Civil Judgments Act.  
1249 ibid. Forsyth reached similar conclusions by referring to s 1 E (1) (B) of the Protection of 
Businesses Act 1978. See Forsyth Private International Law (n 230) 422. 
1250 See generally, provisions of the Act. 
1251 Ben-Tovim (n 18) 286- 267; Erskine v Chinatex Oriental Trading Co. 2001 (1) SA 820-821 
(CPD); Reiss Engineering Co Ltd (n 712) 1036-1038.  
1252 In Zwyssig, the Court stated that it was impossible. See Zwyssig v Zwyssig 1997 (2) SA 467, 
471. 
1253 ibid 411. 
1254 Zwyssig (n 1252) 470. The court has also used ‘ordinarily resident’ without defining it. See 
Reiss Engineering Co Ltd (n 712) 1037. 
1255 Erskine (n 1251) 817. 
1256 In Erskine, the respondent argued that the appellant’s ‘usual residential address’ was in the 
United Kingdom. See Erskine (n 1251) 821. 
1257 See s 3(1) of the Draft Convention on Jurisdiction and Foreign Judgments in Civil and 
Commercial Matters 2001, referred to in para 4.2.62 of Project 121 of 2006 (n 85). See also art 
3(2) of the 2016 Preliminary Draft Convention. For the two variants of habitual residence: 
‘residence for settled purposes’ in domestic law and ‘habitual centre of interests’ in EU law, see 
Dicey, Morris and Collins (n 9) paras 6-119 and 6-120. 
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property and employment are of more importance than some other factors. Such 

other factors of less importance include the frequency of visits or amount of 

money spent on each visit, and number of friends or acquaintances resident 

within the area.1258 Despite the circumstantial nature of residence, it is 

considered well established under South African law.1259 The cases also indicate 

that residence is regarded as a ground distinct from mere presence.  

South African cases concerning the recognition and enforcement of foreign 

judgments do not offer any guide as to what would amount to residence in the 

case of corporations. In considering this issue in the context of international 

competence, reference has been made to a leading South African case 

Bisonboard Ltd v K Braun Woodworking Machinery (Pty) Ltd.1260 In this case, 

the Supreme Court of Appeal stated that a South African company resided at its 

principal place of business. Although the principal place of business and its 

registered place of business may not always be the same, the Court decided 

that both had the same effect in the context of jurisdiction.1261 Thus, the court 

can exercise jurisdiction with respect to the principal place of business and 

where the company carries on business. K Braun Woodworking Machinery (Pty) 

Ltd is not a conflicts case.1262 However, the case provides insights into the 

application of the 1988 Act as far as the transaction to which the proceedings 

relate was effected through any such office or place of business.1263 

7.5.2.2 Nigeria 

Under the 1922 Ordinance, one of the grounds on which a foreign judgment may 

be registered is if the judgment debtor was ‘ordinarily resident’ within the 

jurisdiction of the foreign court.1264 The Ordinance does not define ‘ordinarily 

resident’ or even residence. Under the 1961 Act, one of the grounds for 

recognition is that the defendant must have been ‘resident’ in the foreign 

jurisdiction when proceedings were instituted or being a body corporate, had its 

                                                           
1258 Zwyssig (n 1252) 471. 
1259 Forsyth Private International Law (n 230) 421. 
1260 (n 1227)  
1261 Forsyth Private International Law (n 230) 211. 
1262 (n 1155). 
1263 S 7(4) (iii) of the Act. 
1264 S 3(2) (a) of the Ordinance. 
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principal place of business in the country of the foreign court.1265 Under the Act 

also, another ground for recognition is that the foreign court would be deemed 

to have had jurisdiction if the defendant had an office or place of business in the 

country of the foreign court. The transaction relevant to the proceedings must 

have been carried out through or at such place of business.1266 These provisions 

under the Nigerian Act are like those under the South African Act. 

Residence, in the context of foreign judgments enforcement in Nigeria, is a term 

used often without any definition. In a rare consideration of this issue, the 

Nigerian Court of Appeal stated that residence in a foreign jurisdiction was a 

matter of law and fact.1267 However, the application of this rather terse guide has 

been even less helpful. The Court of Appeal, reversing the High Court judgment, 

decided that the appellant could only be regarded as resident in England if he 

had a right of abode or settlement certificate. Thus, a visitor visa could not be 

taken as proof of residence. The Court also decided that filling a form at the 

London Companies Registry, stating that the appellant’s residence was in 

England, did not make him resident in England when proceedings were initiated 

in the English court.1268 The Nigerian Supreme Court, however, upheld the 

decision of the High Court on the basis that the Registry indicated the ‘usual 

residential address’ to be in England. This indication was not disputed and the 

address was also the same place from where the respondent conducted his 

business.1269 The Court of Appeal had set a high and arguably unrealistic 

threshold for residence with respect to settlement and visit. For example, a 

visitor may have a visitor visa lasting several years and can stay for up to six 

months on each visit.1270 The Nigerian Supreme Court arguably promoted the 

free movement of judgments by its decision which was correct on the facts but 

did not assess the guide of the Court of Appeal or state any guide itself. It would 

have been helpful to consider the length of stay and other relevant factors as 

done by the South African court in Zwyssig.1271  

                                                           
1265 S 6(2) (iii) of the Act. 
1266 S 6(2) (iv). 
1267 Momah (n 903) 310. 
1268 Momah (n 903) 310-311. 
1269 Momah (n 903) 313. 
1270 <https://www.gov.uk/standard-visitor-visa/overview> accessed 23 March 2018. 
1271 Zwyssig (n 1252). 

https://www.gov.uk/standard-visitor-visa/overview
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The defence of not being resident in the jurisdiction of the foreign court is quite 

common in foreign judgment enforcement cases in Nigeria. This is largely 

because the defendant needs to prove that there is no basis for the Nigerian 

court to enforce a foreign judgment against him. Thus, the defendant would state 

so even if it was not a specific ground relied upon by the judgment creditor. For 

example, in Conoil Plc v Vitol S.A., the appellant argued, among other things, 

that it was not resident in the jurisdiction of the English court when proceedings 

were instituted.1272 The Nigerian Court of Appeal did not discuss the issue of 

residence at all and enforced the foreign judgment on the basis of submission 

by agreement.1273 In Halaoui, the Supreme Court observed that the judgment 

debtor was ordinarily resident in Nigeria and there was no proof that he was at 

any time resident in the jurisdiction of the English court.1274 The Nigerian courts’ 

attitude to  residence (and the defence of non-residence) in the foreign 

jurisdiction underscore the need to consider cosmopolitan fairness. In striking a 

balance between litigants’ interests and State interests, the courts should be 

able to consider the international implications of approaches adopted in 

determining residence. Such international implications include the length of stay 

and other relevant factors as considered by the South African court in 

Zwyssig.1275   

7.5.3 Domicile  

The doctrine of domicile can be traced to the English common law.1276 Thus, it 

will be helpful first to understand domicile in the traditional English common law 

sense. Traditionally, under the English common law, a person is domiciled 

where he has his ‘permanent home’.1277 Due to the inadequacies of such a 

meaning, the traditional English common law rules concerning domicile are not 

                                                           
1272 Conoil Plc v Vitol S.A. [2012] 2NWLR (Pt 1283) 50, 67 and 74. 
1273 ibid 90. 
1274 Halaoui (n 18) 338 (per Oguntade JSC) and 344 (per Tobi JSC) respectively. Cf. Onyearu 
(n 739) 445, where the Court of Appeal observed that the English judgment could not be 
enforced in England as the claimants were not resident there. 
1275 Zwyssig (n 1252). 
1276 Oppong noted that the doctrine was ‘borrowed from English jurisprudence’. See Oppong, 
Private International Law in Commonwealth Africa (n 77) 37. 
1277 Whicker v Hume (1858) 7 H.L.C. 124; Dicey, Morris and Collins (n 9) paras 6R-001 and 6-
004. In support of this ‘permanent home’ definition, see the Nigerian Court of Appeal case of 
Omotunde v Omotunde [2001] 9NWLR (Pt 718) 252, 285. In this regard, the Court also referred 
to the English common law. The case was decided based on matrimonial causes and was not a 
conflicts case. 
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used for the purposes of the Brussels Regulation as it could be ‘too difficult’ to 

change a domicile.1278 As will be seen shortly, domicile under the English 

common law or ‘in the traditional sense’ reflects significant challenges and 

potential for unfairness. For example, there is a risk that it would cover parties 

who were never in the forum. A domicile of origin may apply as a default rule as 

it revives where a domicile of choice has been relinquished and no other 

domicile of choice has been acquired.1279 On the other hand, there is also a risk 

that it could fail to cover parties who were habitually resident in the forum but 

lacked the intention of remaining in the jurisdiction indefinitely.1280 Thus, domicile 

was refined under the English statutory law with more specific conditions.1281 

Domicile is also applicable in South Africa and Nigeria, to different extents. 

7.5.3.1 South Africa 

Domicile is a ground upon which the foreign court can exercise jurisdiction in 

South Africa.1282 This ground is not included in the statutory law.1283 In Purser v 

Sales, the South African Supreme Court of Appeal found that the appellant was 

neither domiciled nor resident in the United Kingdom when the proceedings 

were commenced.1284 In Maschinen Frommer v Trisave Engineering & 

Machinery Supplies, the Cape Provincial Division considered the issue of 

submission only because the defendant had neither been domiciled nor 

physically present in Germany where the claimant instituted an action.1285 

Arguably, an advantage of domicile is that nobody can lose a domicile except 

another has been acquired by choice or operation of law.1286 Whether there has 

been any such acquisition or loss of a domicile of choice is determined on a 

                                                           
1278 Hartley (n 6) 25-26. See also art 9 of Brussels 2012 (Regulation 1215/2012); Civil Jurisdiction 
and Judgments Order 2001 (SI No. 3929), and s 41 of the Civil Jurisdiction and Judgments 
(Amendment) Regulations 2014/2947. 
1279 Barlow Clowes International Limited v Henwood [2008] EWCA Civ 577 para 21.  
1280 ibid 118. 
1281 E.g. residence in the UK and a rebuttable presumption of a substantial connection with the 
UK based on 3 months’ residence. See the Civil Jurisdiction and Judgments Act 1982 s 41(2) 
(6); P North, Essays in Private International Law (Clarendon Press Oxford 1993) 12. However, 
this statutory development is only relevant to the Brussels regime. 
1282  Purser v Sales 2001 (3) SA 445 para 13. 
1283 S 7(4) (a) of the Act. 
1284 Sales (n 1282) para 13. 
1285 (n 713) 76. 
1286 The general rule is that the domicile of choice is determined by the lex fori. See Erskine (n 
1251) 1093. In the context of domicile of choice, see also s 3 of the South African Domicile Act 
1992. 
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balance of probabilities.1287 It is also essential to establish lawful physical 

presence (continuous presence is not necessary to retain the domicile once 

established) and intention to stay indefinitely.1288 Ascertaining such intention is 

subjective and can be challenging to prove. As such, a combination of factors 

may be considered. Such factors include ownership of immovable property, 

conducting business from the foreign jurisdiction, stating in forms that one is a 

national of the foreign country, and leaving the foreign jurisdiction just a few 

months before judgment was given (even though the defendant had been in the 

foreign country for up to two years before leaving).1289 In Erksine, the Court 

decided that on such bases, the plaintiff had discharged the onus of proving that 

the defendant had acquired a domicile of choice in England at all material 

times.1290 The last factor about leaving jurisdiction just before judgment is 

instructive. This is an argument in favour of domicile: it is not lost simply because 

a defendant has fled jurisdiction. Arguably, therefore, domicile can be used as 

an alternative ground or last resort to prevent an evasion of obligations. 

However, there is a major criticism of domicile as a jurisdictional ground under 

South African principles of private international law. That is, defendants may be 

subject to laws of countries which they have seldom visited or even have no 

intention of visiting.1291 

The possibility of exercising jurisdiction over a defendant otherwise remotely 

connected to the foreign jurisdiction is a real concern. The need for a guide 

concerning domicile is particularly highlighted in the case of companies. There 

is also little or no guide as to how the domicile of a company may be determined 

in the context of foreign judgments. Maschinen Frommer v Trisave Engineering 

& Machinery Supplies,1292 is a rather rare case where both the plaintiff and the 

defendant were companies. In that case, the Court decided that the defendant 

was not domiciled in Germany when the plaintiff instituted an action against 

                                                           
1287 Oppong, Private International Law in Commonwealth Africa (n 77) 37. See also s 5 of the 
Domicile Act 1992. 
1288 Erskine (n 1251) 1094. 
1289 Erskine (n 1251) 1094-5 
1290 Erskine (n 1251) 1095. 
1291 Forsyth also contended, despite Purser v Sales that ‘no thorough case’ had been made for 
domicile as a ground of international competence. See Forsyth Private International Law (n 230) 
433. See also Sales (n 1282). 
1292 (n 630) 69. 
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it.1293 The defendant company was incorporated and traded in South Africa, so 

this was a relatively easy decision and will be unhelpful in many other cases.1294 

 

7.5.3.2 Nigeria 

Neither the Ordinance nor the Act provides for domicile as a jurisdictional basis 

on which foreign judgments may be recognised.1295 Since the English common 

law also applies in Nigeria,1296 it is necessary to consider the legal position 

concerning the recognition and enforcement of foreign judgments under the 

English common law.1297 Domicile is a connecting factor under Nigerian private 

international law.1298 However, it is not very clear how a Nigerian court would 

apply domicile with respect to the English common law. 

Many authorities state that domicile in the jurisdiction of the foreign court is not 

a ground under the English common law with respect to the recognition and 

enforcement of foreign judgments.1299 Domicile was applied in an early 

nineteenth century case of Douglas v Forrest,1300 but the case has not been 

applied by English courts in any relevant context since then. Thus, this non-

application makes the case a rather stand-alone decision.1301 Furthermore, in 

the same case, the Scottish-born testator had acknowledged the debt on which 

the judgment was based, before he travelled to India and never revisited 

                                                           
1293 Maschinen (n 713) 76. 
1294 Maschinen (n 713) 72. 
1295 See s 3(2) and s 6(2) (a) of the Nigerian Act. However, High Court Rules include domicile 
as a jurisdictional basis on which a writ may be served on a person within jurisdiction. See 
generally o 6 r 13 of the Federal High Court Rules 2000; Also, o 8 r 1 of the High Court of Lagos 
State (Civil Procedure) Rules 2012. 
1296 As received English law. See the chapter 6, subchapter on legal origins.  
1297 See FN Ekwerre, ‘Is there Domicile of Dependence in Nigerian Conflict of Laws?’ (2000) 12 
African Journal of International and Comparative Law 616. 
1298 ibid 616-618. 
1299 Dicey observed that only dicta in certain English cases suggested ‘rather faintly’ that domicile 
was a valid ground. Dicey, Morris and Collins (n 9) para 14-086. In the context of such dicta, the 
English Court of Appeal, for example, neither specifically referred to domicile nor applied it. See 
Emanuel v Symon [1908] 1K.B. 302 at 306 and 310. Dicey, Morris and Collins also referred to 
other cases reflecting such weak dicta: Turnbull v Walker (1892) 67 L.T. 767, 769; Jaffer v 
Williams (1908) 25 T.L.R. 12, 13; Gavin Gibson & Co v Gibson (1913) 3K.B. 379, 385. See also 
Briggs, Private International Law in English Courts (n 501) para 6.173; Oppong, ‘A Decade of 
Private International Law in African Courts 1997-2007 (Part II)’ (n 1220) 369. 
1300 Douglas v Forrest [1828] 130 E.R. 933, 938.  For further insights regarding this position, see 
Castel, ‘Jurisdiction and Money Judgments Rendered Abroad’ (n 1189) 165. 
1301 Generally, mentioned in the context of persons who can sue or be sued. E.g. RB Policies at 
Lloyd’s v Butler [1949] 2All E.R. 226; Awoyomi v Radford [2008] Q.B. 739, 801. 
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Scotland.1302 The decision thus reflected a ‘moral obligation to discharge those 

debts as soon as he could’.1303 Also, in stating the grounds on which a foreign 

court may exercise jurisdiction to give a judgment in personam, the United 

Kingdom Supreme Court in a recent decision did not mention domicile. 

However, the Court specifically mentioned presence and submission.1304  Apart 

from the initial and slight reference to domicile with respect to foreign judgments 

under the English common law, there are some justifications for avoiding 

domicile in personam especially in the case of individuals.1305 For example, 

domicile of origin may connect a defendant to a legal system which may have 

applied to him many years earlier and, therefore, very remote from the 

defendant’s current circumstances.1306  

Despite the non-applicability of domicile with respect to foreign judgments under 

the English common law, it is necessary to understand the general operation of 

domicile considering implications of modern international business. Under the 

English common law rules of private international law, a company can have a 

domicile which is attached to it throughout its existence. The domicile is the 

place of the company’s registration or the country in which it was 

incorporated.1307 The question as to whether a company has more than one 

domicile has not received any substantial consideration in English case law.1308 

There is a strong argument that, in the eyes of an English court, a domicile is 

established in any or each country where a company is validly incorporated.1309  

This position can be compared with the relevant provisions of the Brussels 

Recast Regulations even though the application of domicile under Brussels I 

differs markedly from the traditional operation of domicile. These provisions 

state that for the purposes of jurisdiction in civil and commercial law matters, a 

company is domiciled at the place where it has its statutory seat, central 

                                                           
1302 Douglas v Forrest (n 1300). 
1303 ibid 702. 
1304 See Eurofinance SA (n 464) para 6. 
1305 A Briggs, Civil Jurisdiction and Judgments (6th edn, Informa Law from Rutledge 2015) para 
7.60. 
1306 Briggs, Private International Law in English Courts (n 501) para 3.018. Castel argued, even 
in the context of the United States, that domicile should be rejected in favour of residence. 
Castel, ‘Jurisdiction and Money Judgments Rendered Abroad’ (n 1189) 165. 
1307 Gasque v Inland Revenue Commissioners [1940] 2K.B. 80; Kuenigl v Donnersmarck [1955] 
1Q.B. 515; Arab Monetary Fund Appellants v Hashim (No. 3) [1991] 2A.C. 114, 160. 
1308 Dicey, Morris and Collins (n 9) para 30-002. 
1309 ibid paras 30-002 and 30-003. 
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administration or principal place of business. The Recast Regulations further 

provide that in the case of the United Kingdom, ‘statutory seat’ means registered 

office or place of incorporation.1310 Such ‘non-traditional’ notions of domicile, 

which have been compelled by the realities of modern international business 

and expansion of trade across borders, resonate with how a foreign court may 

properly exercise jurisdiction under Nigerian law. 

Under Nigerian rules of private international law, one of the bases on which a 

foreign court may validly exercise jurisdiction is where the defendant carries on 

business within the jurisdiction of the foreign court.1311 There is no guide 

concerning what amounts to carrying on business in the context of the 

recognition and enforcement of foreign judgments.1312 The meaning and 

application of carrying on business has implications for domicile as a 

jurisdictional ground. An illustration of the relationship between carrying on 

business and ‘non-traditional’ notions of domicile can be provided where the 

registration of a foreign company (already incorporated in another country) in 

Nigeria amounts to carrying on business under Nigerian law. In such a case, the 

domicile of that company in the foreign jurisdiction impliedly is a valid 

jurisdictional ground under Nigerian law. This is particularly so because the 

place of registration is the home of a company. Also, the relationship between 

carrying on business and domicile can be illustrated where a company holds 

itself out to be engaged in the objects for which the company was incorporated. 

Such objects can be accessed by the public.1313 Indeed, such objects influence 

the decisions of investors and outsiders.1314 It may, therefore, be argued that a 

company carries on business at its (or any) place of incorporation or domicile. 

                                                           
1310 Art 63(1) of the 2015/2012 Regulations. See also art 61(1) of the 2001 Regulations For the 
view that the possibility of more than one domicile contrasts with the English common law 
definition of domicile, See Briggs, Private International Law in English Courts (n 501) para 10.38. 
However, for the legal position that an English court should recognise the domiciles of a 
corporation in each of any number of countries where it is incorporated, see also Dicey, Morris 
and Collins (n 9) paras 30-002 and 30-003. 
1311 S 3(2) (b) of the Ordinance. The Act omits ‘carrying on’ but refers to ‘office or place of 
business in the country of that court’. See s 6(2) (iv) and (v) of the Act. 
1312 Thus, it is critical to consider what amounts to carrying on business and this will be done 
shortly.  
1313 In Nigeria, it is typical for commercial lawyers to conduct company searches during due 
diligence. 
1314 As such, they deserve protection. See OM Adefi, R Idubor and D Asada ‘Trends in the 
Concept of Ultra Vires: The Nigerian Rethink’ (2015) 3(3) Global Journal of Politics and Law 
Research 123. 
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There will be a detailed discussion concerning what amounts to carrying on 

business with respect to the exercise of indirect jurisdiction in Nigeria.1315 For 

now, it is helpful to observe that the Nigerian courts should be capable of looking 

beyond jurisdictional labels to attain substantial justice. The term ‘domicile’ is 

not used in the Nigerian Ordinance but ‘carrying on business’ can also reflect 

modern or ‘non-traditional’ notions of domicile. Achieving substantial justice in 

this way will not only ensure that obligations are enforced in the light of 

international commercial implications, but also that State interests are not 

undermined.   

7.5.4 Submission to Jurisdiction  

Submission to jurisdiction essentially means that the jurisdiction of the court is 

unopposed either by an express or implied agreement. Even where there are 

prior agreements concerning the exercise of jurisdiction, such agreements may 

still pose some challenges. Such challenges include the non-exclusiveness of 

some jurisdiction agreements and exceptional cases where proceedings may 

be instituted regardless of an exclusive jurisdiction agreement.1316 A party is 

deemed to have submitted to jurisdiction where: there is a choice-of-court 

agreement, and as claimant he institutes an action in a foreign court, or as 

defendant he defends on the substance of a case.1317 

South African and Nigerian courts respect parties’ agreements concerning 

submission to jurisdiction agreements generally.1318 However, there are cases 

where domestic law provides that jurisdiction must be exercised in a particular 

way. For example, domestic law may provide that only local laws can exercise 

jurisdiction.1319 Such laws are ‘mandatory’ and override any private agreement 

with respect to jurisdiction. Such an exception to parties’ agreements to submit 

                                                           
1315 Later in this chapter. 
1316 Fentiman noted that complex jurisdiction disputes often involved third parties not covered by 
any jurisdiction agreement. See Fentiman (n 1109) para 9.01. 
1317 Hartley (n 6) 406. 
1318 Oppong argued that respect was under ‘threat’ in Nigeria in the context of constitutional 
challenge. See Oppong, Private International Law in Commonwealth Africa (n 77) 108. Cf. 
Sonnar (Nigeria) Ltd v Partenreedri MS Nordwind [1988] LRC 191, 210. 
1319 In the Nigerian context, see Dongtoe v CSC, Plateau State [2001] FWLR (Pt 50) 1639 SC. 
In the South African context, see A McAllister and S Sulaiman, ‘South Africa’ in Y Aubin, L de 
Longeaux, J Vecchiatto International Bank and Other Guarantees Handbook: Middle East and 
Africa Volume (Wolters Kluwer International 2011) 527. On ‘directly applicable statutes of the 
forum’, see Forsyth Private International Law (n 230) 318. 
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to jurisdiction illustrates potential conflicts between parties’ interests and State 

interests. Private interests cannot be maintained or promoted in a way that 

undermines public policy and a balance of interests must be achieved.  

 

7.5.4.1 South Africa 

Submission is a valid jurisdictional ground under both South African common 

law and statutory law.1320 Under South African law, there are two major 

categories of submission: by conduct and by agreement. Submission by conduct 

and tacit submission have been used interchangeably.1321 Submission by 

agreement may be subdivided into: an express agreement to submit as stated 

in the terms of the contract and tacit submission where there is an agreement 

but no express provision.1322 There is a third subdivision, namely: implied 

submission.1323 For example, by registering a partnership in a country, the 

partners are deemed to have submitted to jurisdiction by operation of law.1324  

However,  there is much to recommend in the view that implied submission falls 

short of submission for the purposes of jurisdiction.1325 In a conflicts case, 

although not a foreign judgments case, the South African Supreme Court’s 

decision illustrated how difficult and complicated it can be to ascertain the 

intentions of parties with respect to implied submission.1326 The Court had to 

consider all the evidence, including contractual terms and admitted facts 

concerning the business relationship of the parties. The Court did so to decide 

that the parties (the incola respondent and peregrinus English-incorporated 

appellant) intended that disputes be adjudicated by South African courts.1327 

This case, however, arguably seems to blur any clear distinction between tacit 

and implied submission. There is a strong case for the position that implied 

                                                           
1320 S 7(4) (a) (ii) of the Act. 
1321 Maschinen (n 713) 82; See also Sales (n 1282) paras 15 and 19. 
1322 Forsyth subdivided into 3. See Forsyth Private International Law (n 230) 428. 
1323 See Forsyth Private International Law (n 230) 428. 
1324 Issues concerning the partnership can thus be determined. Forsyth Private International Law 
(n 230) 428. However, jurisdiction cannot be implied under English law. See Vogel v R & A 
Kohnstamm Ltd [1973] QB 133; J Hill and A Chong, International Commercial Disputes: 
Commercial Conflict of Laws in English Courts (n 897) para 12.2.9.  
1325 See Forsyth Private International Law (n 230) 428. 
1326 Hay Management Consultant Ltd v P3 Management Consultants (Pty) Ltd [2005] 3All SA 
119 (SCA) see particularly paras 11-15. 
1327 Hay Management Consultant Ltd ibid para 10.  
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submission is untenable under South African rules of private international 

law.1328 It is difficult to justify multiple categories especially when they do not 

promote clarity and legal certainty. 

A practical test for what amounts to submission is that a party, who would 

otherwise not be subject to jurisdiction, agrees to be subject to the court. This is 

why implied submission generally would not fulfil this condition because implied 

submission typically fails to factor the parties’ intentions,1329 except there was 

an actual agreement or consent.1330 To establish submission by conduct, 

relevant facts need to be put forward by the plaintiff who has the onus of proving 

that the defendant submitted by conduct.1331 A defendant is deemed to have 

submitted by conduct where he defends an action and participates fully with a 

view to avoiding execution against assets in the foreign jurisdiction.1332 The 

outcome is the same where the defendant does not raise any objection to the 

foreign court’s jurisdiction and asks the court to dismiss a claim on the merits.1333  

On the other hand, there is no submission by conduct where for example, the 

defendant enters an appearance and denies the plaintiff’s claim that the foreign 

court has jurisdiction. It would also be wrong to infer any intention to submit in 

such a circumstance.1334 Furthermore, in the context of submission by conduct, 

the fact that the defendant contested another issue before the same court is not 

a clear acceptance of the court’s jurisdiction.1335 Submission to jurisdiction 

therefore, by conduct or by agreement, should be clear.1336 Such clarity is 

nevertheless determined on a balance of probabilities.1337  

                                                           
1328 Forsyth Private International Law (n 230) 428.  
1329 ibid 428. The Act also specifies agreement to submit before the commencement of the 
proceedings. See S 7(4) (a) (ii) of the Act. 
1330 The Privy Council, in referring to cases (such as Singh) usually cited in support of the view 
that English law rejects implied submission, clarified that agreements to submit can be implied 
or inferred but had to be actual. See Vizcaya Partners Ltd v Picard [2016] UKPC 5 para 56; 
Singh v Rajah of Faridkote (n 473) 670. Cf. Private International Law (n 230) 428. 
1331 Supercat Incorporated v Two Oceans Marine CC 2001 (4) SA 27. 
1332 Sales (n 1282) para 22. 
1333 Sales (n 1282) para 22. 
1334 Two Oceans Marine CC (n 1331) 32. 
1335 Maschinen (n 713) 81. 
1336 Reiss Engineering Co Ltd (n 712) 1038. It must have been accepted unconditionally. See 
the judgment of Van Zyl J in Ben-Tovim (n 18) para 35. 
1337 Blanchard, Krasner & Evans (2002) 4 SA 144 para 9 (WLD), Cloete J Blieden J and Malan 
J); see also Hay Management Consultant (n 1326) para 13. 



239 
 

 
 

In determining whether there was a valid submission, neither the law of the 

recognising court nor the law of the rendering court necessarily constitutes the 

basis for interpretation. It is the proper law of the contract that governs.1338  

7.5.4.2 Nigeria 

The Ordinance indicates two types of submission: by conduct (voluntary 

appearance without any contest) and by agreement.1339  In the Nigerian case of 

Conoil Plc v Vitol S.A., the English High Court observed that the appellant had 

submitted to the jurisdiction of the English court according to contractual terms. 

The Nigerian Court of Appeal, in endorsing the finding of the English court that 

the agreement should be enforced, decided that it was a sufficient ground for 

the foreign judgment to be registered (against the appellant).1340 The only way 

to avoid this is to prove that no such agreement existed.1341 For example, the 

defendant may rebut relevant averments.1342 In determining whether such an 

agreement existed, the Nigerian court would not sit as an appeal court over the 

foreign court. The defendant is expected to have appealed in the foreign court 

which found an agreement to exist.1343 

A party may also submit by conduct such as voluntary appearance. Nigerian 

courts do not indulge judgment debtors who try to subvert justice by contesting 

a judgment after their participation in court proceedings.1344  In Dale Power 

Systems Plc, the Nigerian Supreme Court described the attempt of the judgment 

debtor to blame its counsel for not contesting jurisdiction in the English court as 

‘feeble’.1345 There was enough evidence to show that the judgment debtor, 

through its counsel, voluntarily participated even up until judgment.1346 Also, the 

judgment debtor cannot dispute the fine procedural details concerning service 

                                                           
1338 Evans ibid paras 10-11. 
1339 S 3(2) (b) of the 1922 Ordinance. 
1340 Conoil (n 1272) 76. 
1341 ibid 76. 
1342 See Shona-Jason Ltd (n 737). 
1343 Conoil (n 1272) 80; Dale Power (SC) (n 889) 23-24; Teleglobe (n 224) 133-134. 
1344 This is the same with the South African courts. See Sales (n 1282) para 22. 
1345 Dale Power (SC) (n 889) 21. 
1346 ibid 21. See also 21st Century Technologies Ltd v Teleglobe America, Inc. ‘Teleglobe II’ 
[2013] 3 NWLR (Pt 1340) 99, 120. 



240 
 

 
 

in order to prevent enforcement. This is especially so where the foreign court 

has decided such details.1347 

Not submitting to the jurisdiction of the foreign court amounts to non-submission 

for the purposes of s 3(2) (b) of the Ordinance.1348 The Nigerian Supreme Court, 

while endorsing this position, also observed that a strict application could 

encourage fraud and unfair dealing. The Court nonetheless applied the 

provisions of the Ordinance strictly.1349 The Court should have carefully 

considered other jurisdictional bases and disapplied them based on a thorough 

analysis. Arguably, it is only on such analysis that the Court could rely solely on 

the non-submission of the defendant. An in-depth analysis would have provided 

some illumination as to whether business was done or carried on in the foreign 

jurisdiction. 

 

7.6 Carrying on Business 
7.6.1 Background and Context 

The peculiar difficulty in ascertaining the meaning of ‘carrying on business’ 

necessitates a background and context. Under provisions of the Nigerian 

Ordinance concerning the recognition and enforcement of foreign judgments, 

‘carrying on business’ in the foreign jurisdiction is used as an alternative to 

residence with respect to individuals and companies.1350  It is difficult to justify 

why ‘carrying on business’ has not been used, in practice, as a distinct 

alternative jurisdictional ground for individuals and companies.1351 The lack of 

distinction is possibly because of the potential for overlaps between residence 

and carrying on business. For example, a foreign company carrying on business 

in South Africa is deemed to be resident there.1352 In the case of South Africa, 

the challenge regarding what amounts to carrying on business does not 

                                                           
1347 Teleglobe (n 224) 142. 
1348 Halaoui (n 18) 338. 
1349 ibid 338. 
1350 See s 3(1) of the Ordinance. The same point was also made with respect to a similar 
provision in the UK 1920 Act. See Dicey, Morris and Collins (n 9) para 14-176. 
1351 For the view that ‘carrying on business’ is a distinct ground in both cases, see Bamodu ‘The 
Enforcement of Foreign Money Judgments in Nigeria’ (n 1045) 20-21. 
1352 A foreign company carrying on business in South Africa is deemed to be resident there. See 
Forsyth Private International Law (n 230) 211. 
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necessarily arise. This is because the term ‘carrying on business’ is neither used 

in the statute nor is it a significant issue in South African common law. For 

example, the appellant in Erskine was said to carry on business in England even 

though he was neither domiciled nor resident there.1353 The South African court 

did not consider what would amount to carrying on business. However, what 

amounts to business also potentially has implications for South African private 

international law rules on the recognition and enforcement of foreign judgments. 

For example, the defendant in Ben-Tovim was in England ‘for business reasons’ 

at the time proceedings were instituted.1354 The need to ascertain what amounts 

to doing business in the foreign jurisdiction will enable the foreign court to 

exercise jurisdiction. It is critical to understand what carrying on business means 

under Nigerian private international law. 

The Nigerian courts have not specifically considered what carrying on business 

would imply in their decisions with respect to the recognition and enforcement 

of foreign judgments. This is so even though most Nigerian cases on the 

recognition and enforcement of foreign judgments concern business.1355 Thus, 

it is critical to understand and reasonably articulate what would amount to 

carrying on business. The need for such a clear understanding and articulation 

of what would amount to doing business can be illustrated through some cases 

concerning the recognition and enforcement of foreign judgments. Some 

illustrations from foreign judgment cases would suffice. In Dale Power Systems 

plc, the relevant transaction in England concerned the cost of generating sets 

shipped to the judgment debtor in Nigeria.1356 The Nigerian Supreme Court 

decided that the appellant had participated in the proceedings and, thus, 

submitted to the jurisdiction of the English Court.1357 However, there was no 

dispute about the business transaction relating to England. In a concurring 

opinion, Justice Akintan noted that the appellant did not deny receiving the 

generator sets.1358 In Teleglobe, there was also no dispute concerning the 

                                                           
1353 Erskine (n 1251) 823. 
1354 Ben-Tovim (n 18) para 3. See s 7.5.1.3 of this chapter also on purposeful presence.  
1355 See s 1.1 of chapter 1 on the trend of decisions in South Africa and Nigeria. 
1356 Dale Power (SC) (n 889) 23. 
1357 ibid 20. 
1358 ibid 23. 
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contractual obligation of the United States-based judgment debtor to provide 

Internet services.1359  

In Shona-Jason Ltd, the appellant’s deposition that its place of business was 

always in Nigeria and did not have any office in the United Kingdom was not 

challenged by the respondent.1360 The Nigerian Court of Appeal also set aside 

the registration of the foreign judgment. It is difficult to determine where the 

business was executed as the facts were limited. In Onyearu, the action leading 

to the recognition and enforcement proceedings was a claim for professional 

fees for representation in England.1361 There was no dispute in Onyearu as to 

whether such a claim or representation constituted a business transaction or 

carrying on business under Nigerian law. Instead, the focus was on technicalities 

and the obligation to enforce a foreign judgment.1362 In those cases, however, 

there was no definition or guide with respect to carrying on business. 

 

7.6.2 What Amounts to Carrying on Business 

Nigerian cases on the recognition and enforcement of foreign judgments do not 

provide any definition or explanation concerning what would amount to doing 

business. However, the issue was considered to some extent in certain cases. 

As these cases concern conflict of laws, such definitions should be accorded 

significant weight. In Ritz & Co KG v Techno Ltd, the Nigerian Court of Appeal 

defined carrying on business as ‘to conduct, prosecute/continue a particular 

vocation or business as a continuous or permanent occupation. Acts of 

repetition may be sufficient. Also, holding yourself out to be engaged in the 

selling of goods and services’.1363 The definition of ‘carrying on business’ by the 

Nigerian Court of Appeal suggests substantial or continuous activity, but it also 

includes cases where a person holds himself out to be engaged in some sort of 

business. The same definition is reflected in a similar decision by the Nigerian 

                                                           
1359 Teleglobe (n 224) 126 and 129. The recognition and enforcement case was eventually 
decided on the service of processes. 
1360 Shona-Jason Ltd (n 737) 37. 
1361 Onyearu (n 739) 434. 
1362 Onyearu (n 739) 448. 
1363 An exact quotation is essential for analysis. Ritz & Co KG v Techno Ltd [1999] 4 NWLR (Pt 
598) 298. 
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Court of Appeal in Edicomsa International Inc. and Associates v Citec 

International Estate Ltd.1364 In this case, the Nigerian Court of Appeal 

considered an American company’s execution of contracts regarding the 

building of housing units and related work. This amounted to carrying on 

business in Nigeria.1365 In both cases, the Court of Appeal decided that foreign 

companies not incorporated in Nigeria could sue.1366 

Foreign companies can sue in their name and do not need to sue in the names 

of their agents in Nigeria.1367 The rationale is that it would be unfair if foreign 

companies were unable to make legitimate claims in Nigeria because they have 

not been registered under Nigerian law.1368 Nevertheless, this capacity to sue 

and be sued without registration in Nigeria does not amount to ‘carrying on 

business’.1369 Therefore, foreign companies in Nigeria do not need to ‘carry on 

business’ in order to sue or be sued in Nigeria.  If the main purpose of exercising 

jurisdiction is validly to institute an action in court, it means that ‘carrying on 

business’ in a technical manner is redundant. Such technicality would otherwise 

connote features such as incorporation, permanence or continuity. Furthermore, 

the definition of carrying on business itself does not encourage such technicality 

or rigidity. ‘Acts of repetition’ or holding oneself to be engaged in the sale of 

goods and services permit an expansive scope for carrying on business. The 

Nigerian Court of Appeal’s definition of carrying on business would have been 

more helpful if a detailed analysis preceded it.1370 However, the Court’s definition 

is instructive in generally trying to understand the attitude of Nigerian courts in 

this regard.   

If the Nigerian Supreme Court in Halaoui considered carrying on business and 

did so in the light of the expansive scope mentioned earlier,1371 the foreign 

                                                           
1364 [2006] 4NWLR (Pt 969) 125-126. 
1365Edicomsa ibid 125-126.  
1366 In stating this, the Supreme Court traced this position to the English common law. See Bank 
of Baroda v Iyalabani Co Ltd [2002] 13 NWLR (Pt 785) 551. 
1367 S 60(b) of the Nigerian Companies and Allied Matters Act (CAMA). 
1368 Ritz (n 1363) 298. 
1369 ibid; S 54 (2) of CAMA. There is no conflict between s 54(2) and 60(b) of CAMA because 
the purpose of s 54 is only to prevent foreign companies from carrying on business in Nigeria 
without incorporation. See Watanmal (Singapore) v Liz Olofin & Co [1998] 1NWLR (Pt 533) 311, 
319 CA.  
1370 Bamodu ‘The Enforcement of Foreign Money Judgments in Nigeria’ (n 1045) 22. 
1371 Ritz (n 1363). 
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judgment may have been enforced.1372 There was no dispute about the fact that 

a debt had accrued, although there was no discussion at all as to how the debt 

came about. It is arguably difficult to imagine a debt accruing during business 

without the creditor holding himself out to be engaged in the sale of goods or 

services.1373 The advancement of technology and its effect on international 

business have significant implications for any interpretation of the Nigerian 

Ordinance.  As a detailed discussion on e-business will indicate shortly, the 

Nigerian Court of Appeal’s definition of carrying on business arguably supports 

borderless transactions.1374 This definition has implications for whether or when 

e-trade would amount to a presence in the forum. In such a case, the general 

guide by the English Court of Appeal is not very helpful because it overly 

emphasises a fixed presence.1375 Therefore, the guide is rather deficient for 

Internet jurisdiction.  The Canadian Supreme Court also observed that the notion 

of carrying on business required some actual rather than virtual presence. 

However, the Canadian Supreme Court observed that this could be different in 

the context of e-trade.1376 

In any case, there is no significant guide on carrying on business under the 

Nigerian Ordinance. In this context, English case law is of limited help to 

Nigerian courts partly because English case law with respect to carrying on 

business is very sparse and very old.1377 Although the Nigerian Ordinance 

specifically stipulates carrying on business, there is a tendency to use this term 

and doing business interchangeably. Since doing business has been used both 

in the Hague and in the United States, it is necessary to compare both usages 

in the context of Nigeria and South Africa.1378 The promotion of predictability or 

                                                           
1372 Halaoui (n 18). 
1373 Olaniyan commended the decision but did not highlight the failure of the court to consider 
whether doing business would have made a difference. See Olaniyan, ‘Conflict of Laws in 
Nigerian Appellate and Apex Courts’ (n 8) 320. 
326. 
1374 Ritz (n 1363). 
1375 Adams (n 465). 
1376 The Court was not asked to decide this specific question. See Club Resorts Ltd v Van Breda 
[2012] 1SCR 572 para 87. 
1377 In fact, Dicey referred to a case decided more than half a century earlier. The decision that 
a New Zealand company did not carry on business in Ghana merely because it had agents with 
limited powers there, should not stand today in the context of Nigerian judicial attitude to ‘carrying 
on business’ and Internet jurisdiction. See Dicey, Morris and Collins (n 9) para 14-176; Sfeir & 
Co v National Insurance Co of New Zealand [1964] 1 Lloyd’s Rep. 330. 
1378 See s 7.3.1 of chapter 7. 
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certainty requires a reasonable expectation of what meanings should be 

attached to certain key terms concerning the recognition and enforcement of 

foreign judgments. 

7.6.3 Carrying on Business and Doing Business 

It is significant that in defining carrying on business, the Nigerian Court of Appeal 

in Edicomsa referred to certain theoretical bases applicable to the recognition 

and enforcement of foreign judgments. The Court referred to reciprocity and 

comity vis-à-vis of the need to recognise the juristic status of corporations 

incorporated under foreign law.1379 This reference practically illustrates the 

interconnected relationship between theoretical bases and jurisdictional bases. 

To properly understand the impact of theoretical bases on jurisdictional grounds, 

it is helpful to consider whether there is a common core in the jurisdictional 

grounds. A common thread running through all the jurisdictional bases 

discussed is doing business.  

The principle of doing business essentially implies that the defendant may be 

sued on any cause of action in the forum because its ties with such a forum are 

strong enough.1380 Arguably, doing business may be used interchangeably with 

carrying on business. However, the latter should be the first option since it is the 

specific terminology of both Nigerian statute and the English common law. This 

is so from the perspective of indirect jurisdiction in the recognition and 

enforcement of foreign judgments. In FBIR v Haliburton (WA) Ltd, the counsel 

for the respondent used doing business interchangeably with carrying on 

business.1381 The Nigerian Court of Appeal, however, did not decide the issue 

in which context both terms were used interchangeably. That is, whether the 

respondent carried on business in Nigeria for tax purposes. 

South African courts have also not given carrying on business or doing business 

any special attention with respect to the recognition and enforcement of foreign 

judgments. In fact, in Erskine, the South African court observed that the 

                                                           
1379 For reciprocity in international relations, see Rhodes-Vivour JCA; for ‘recognition by the 
comity of nations’, see Justice Muhammad’s opinion in Edicomsa (n 1364) 128-129. 
1380 International Shoe Co (n 131) 318; Twitchell, ‘Why We Keep Doing Business with Doing-
Business Jurisdiction’ (n 1122) 172-173. 
1381 [2014] LPELR-24230 CA 17. 
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appellant ‘carried on business’ in the United Kingdom and was engaged in ‘doing 

business’ in Hong Kong.1382 There was no indication that there was a deliberate 

use of both terms in any special distinctive contexts. In any case, theoretical 

coherence with respect to doing business is critical to reducing 

unpredictability.1383 

Analogous to the doing business issue, it is helpful to consider briefly whether 

general jurisdiction can or should be exercised where a company is deemed to 

be carrying on business. For example, if general jurisdiction can be exercised 

wherever a company is incorporated.1384 This consideration is especially 

important if incorporation in any country amounts to doing business. In a case 

decided nearly half a century ago by the Nigerian Supreme Court, the mere fact 

of existing as a subsidiary did not guarantee the exercise of general 

jurisdiction.1385 However, it was purely a tax case where the tax law clearly 

provided that interest derived from Nigeria could be taxed if there was a right to 

repayment of the interests in Nigeria. The Court omitted to consider if 

incorporation amounted to carrying on business. Thus, there is arguably no 

Nigerian legal basis to avoid the effect of incorporation and the implication of 

carrying on business or the exercise of general jurisdiction.1386 

It has already been observed that the registration of corporations in several 

countries may create more than one basis to sue ‘at home’.1387 This is so even 

in the traditional fixed sense of carrying on business.1388 Doing business via the 

Internet, even by individuals, however potentially compounds such a challenge. 

The Internet is by its very nature not fixed. This fact highlights significant 

inadequacies of leading cases such as Adams v Cape and Richman v Ben-

                                                           
1382 Erskine (n 1251) 823. 
1383 Twitchell argued that both the theory and practice of doing business were problematic. See 
Twitchell ‘Why We Keep Doing Business with Doing-Business Jurisdiction’ (n 1122) 172. 
1384 (n 1205). 
1385 Aluminium Industries Aktien Gesellshaft v Federal Board of Inland Revenue [1971] 2NCLR 
121. See Bamodu ‘The Enforcement of Foreign Money Judgments in Nigeria’ (n 1045) 21-22. 
1386 n 1205. 
1387 ibid. 
1388 ibid. In Bauman, the U.S. Supreme Court required enough connection between a foreign 
company’s activities and the form to make it essentially ‘at home’. Otherwise, general jurisdiction 
could not be exercised over the company. See Bauman (n 1123) 8. For a critique of Bauman 
vis-à-vis the subsidiaries’ activities, see Silberman ‘Daimler AG v Bauman: A New Era for 
Judicial Jurisdiction in the United States’ (n 1169) 218. 



247 
 

 
 

Tovim which are insightful,1389 but do not include any consideration of modern 

technology in the context of Internet jurisdiction. 

 

7.7 Internet Jurisdiction: Charting a Path for South Africa and 
Nigeria 
7.7.1 Peculiarities of the Internet 

In the recognition and enforcement of foreign judgments, the challenges 

associated with jurisdiction extend to the Internet.1390 Although there is a 

dynamic evolution of Internet-based jurisdiction globally,1391 this technological 

development has yet to have any significant impact on jurisdictional issues in 

Nigeria.1392 The situation reflects general African challenges on Internet 

jurisdiction.1393 This however contrasts with the United States where, for 

example, the courts have addressed the impact of technological advancement 

on jurisdiction for more than half a century.1394 The United Kingdom (vis-à-vis 

the European Union) courts have considered Internet jurisdiction issues, but the 

United States Courts have clearly led a pioneering effort in this regard. It would 

be instructive to refer to the Hague Conference discussions of this problem in 

the context of the judgment project. Much is to be gained from the insights of 

American courts.1395 In this context, South African and Nigerian scholars are 

inclined to seek guidance from American jurisprudence.1396 It would be useful 

                                                           
1389 Notes 465 and 18. For insights into United States jurisprudence on commercial activities in 
the forum, see generally s 7.3.2 and 7.3.3 of this thesis. 
1390 For this inference in the context of South Africa, see A Roos and M Slabbert, ‘Defamation 
on Facebook: Isparta v Richter 2013 6SA 525 (GP)’ (2014) 17(6) Potchefstroomse Elektroniese 
Regsblad 2860. In the context of Nigeria, see PC Obutte, ‘ICT Laws in Nigeria: Planning and 
Regulating a Societal Journey into the Future’ (2014) 4 Potchefstroomse Elektroniese Regsblad 
para 5.2. 
1391 This has stepped up significantly since 2008 when Akomolede described technological 
development in Nigeria as ‘abysmally low’. See TI Akomolede, ‘Contemporary Legal Issues in 
Electronic Commerce in Nigeria’ (2008) 11(3) Potchefstroomse Elektroniese Regsblad, see 
section 6 on jurisdiction and choice of law issues. 
1392  See PC Obutte, (n 1390) para 5.2.2; see also generally Akomolede (n 1391) section 6. 
1393 Oppong described this rather delicately as ‘unsettled’. See Oppong, ‘Private International 
Law: The Past, Present and Future’ (n 1231) 682. 
1394 In Hanson v Denckla, the U.S. Supreme Court considered ‘technological progress’ vis-à-vis 
increased commerce and jurisdiction over nonresidents. See Hanson v Denckla (n 421) 250-
251 (1958). See also Burger King v Rudzewicz 471 U.S. 462 (1985). 
1395 S Hedley, The Law of Electronic Commerce and the Internet in the UK and Ireland 
(Routledge-Cavendish 2006) 61. 
1396 S Snail, ‘Electronic Contracts in South Africa — A Comparative Analysis’ (2008) (2) Journal 
of Information, Law & Technology section 4.2. See also L Ani, ‘Cyber Crime and National 
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first to consider discussions concerning the original Judgments Project 

especially as its failure has been partly attributed to Internet jurisdiction.1397 

 

7.7.2 Internet Jurisdiction at the Hague 

Discussions on Internet jurisdiction during negotiations at the Hague were 

limited. Nevertheless, three major lessons relevant to this thesis may be drawn 

from those discussions. First, the importance of the Internet on e-commerce and 

implications of legal uncertainty with respect to jurisdiction. Secondly, how the 

Internet generally challenges traditional perspectives and notions on 

jurisdictional matters. Thirdly, illustrations concerning business-to-business and 

consumer contracts. These lessons will be discussed serially. 

Discussions during the original Judgments Project clearly reflected the impact 

of e-commerce on international transactions.1398 The multifarious opportunities 

provided by the Internet require private international law support. In providing 

such legal support and thus promoting the growth of the Internet industry, it is 

critical to ensure legal certainty and predictability in the recognition and 

enforcement of foreign judgments.1399 Efforts to attain legal certainty and 

predictability should be with a view to striking a balance between the interests 

of all parties and the State. For example, a broad coalition of experts working in 

the United States Internet industry expressed concerns about any foreign 

judgments convention that would not allow exceptions to non-negotiated choice 

of forum clauses.1400 

                                                           
Security: The Role of the Penal and Procedural Law’ in E Azinge and F Bello (eds), Law and 
Security in Nigeria (National Institute of Advanced Legal Studies 2011) 214-220.  
1397 Michaels specifically noted the negotiating parties’ ‘struggle with the difficulties of 
territorializing the Internet’. See Michaels, ‘Two Paradigms’ (n 25) 1069. 
1398 See generally, AD Haines, ‘The Impact of the Internet on the Judgments Project: Thoughts 
for the Future’ Prelim Doc No 17 of Feb 2002 (for the attention of the Special Commission of 
April 2002 on general affairs and policy of the Conference).  
1399 On the need for a ‘predictable framework’ and ‘legal certainty’ vis-à-vis jurisdiction 
concerning foreign judgments in the ‘new Internet environment’, see Haines ibid 5-6. Also, on 
the need for ‘certainty and predictability’ in e-commerce, see C Kassedjian, ‘Electronic 
Commerce and International Jurisdiction’ Prel Doc No 12 of August 2000 — summary of the 
expert meeting proceedings held in Ottawa) for the attention of the Nineteenth Session of June 
2001) 11. 
1400 In the context of business to business transactions.  See letter of 5 February 2003 from 
Americans for Fair Electronic Commerce Transactions to Jeffrey Kovar (Assistant Legal Advisor 
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Generally, the European and American jurisprudence on private international 

law evolved over centuries when the Internet had not been established.1401 It 

was thus inevitable that Internet jurisdictional rules, including relevant terms or 

concepts, on the recognition and enforcement of judgments could not have been 

contemplated. For example, there was the question whether traditional notions 

of ‘consumer’ were still adequate in an online environment.1402 Also, there was 

a risk that ‘place of performance’ could be vague for contracts performed 

electronically.1403 Business transactions can be executed in places other than a 

consumer’s habitual residence.1404 Such traditional notions were originally 

conceived in a ‘brick-and-mortar-world.1405 The third major and relevant lesson 

that can be drawn from the Project is reflected in business to business contracts 

and consumer contracts. 
 

7.7.2.1 Business to Business Contracts 

Under article 6 of the 1999 Draft, a claimant could institute an action in the courts 

of a State in three categories of matters concerning business to business 

contracts. First, where goods were supplied wholly or partly.1406 Secondly, 

where services were provided wholly or partly.1407 Thirdly, in matters concerning 

both the supply of goods and the provision of services, where performance of 

the main obligation took place wholly or partly.1408 

Three central issues were raised during the expert meeting proceedings in 

Ottawa. The first issue concerned the performance of contracts concluded 

online or offline in the context of business to business contracts. Such contracts 

were divided into two: contracts that were concluded online but performed partly 

or entirely offline; and contracts that were concluded online and performed partly 

                                                           
for Private International Law, U.S. Department of State) 
http://www.cptech.org/ecom/jurisdiction/affecthague.pdf (accessed 24 March 2018). 
1401 E.g. the leading cases of Hilton v Guyot (n 103) in the U.S. and Schibsby v Westenholz (n 
103) were decided in 1895 (U.S.) and 1870 (England) respectively.  
1402 Kassedjian (n 1399) 7 
1403 In this regard, proposals were made based on ‘a rebuttable presumption’: the place of 
delivery of the information. See Kassedjian (n 1399) 5  
1404 Kassedjian (n 1399) 6. 
1405 ML Rustad, ‘The Role of Cybertorts in Internet Governance’ (2009) 31 Comparative Law 
Yearbook of International Business 391, 417.  
1406 Art 6(a). 
1407 Art 6(b). 
1408 Art 6(c). 

http://www.cptech.org/ecom/jurisdiction/affecthague.pdf
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or entirely online.1409 No special provision was required in the former case.1410 

The latter case caused much more concern and leads to the second issue earlier 

introduced: the use of traditional terms. The conclusion and performance of 

contracts online once again highlighted how pre-Internet era traditional notions 

were challenged by e-commerce. Thus, the traditional distinction between goods 

and services was described as ‘not realistic for electronic transactions’.1411 If 

information was to be treated as equivalent to services, some guidelines were 

necessary. In any case, the experts could not attain any consensus.1412 The 

third issue was the identification and location of parties. There were reservations 

about determining the location of parties merely based on the statements of 

such parties. For example, challenges such as forum shopping could arise.1413  

The provisions of article 6 were reproduced verbatim as an alternative 

(‘Alternative B’) to a new set of provisions in article 6 of the 2001 Draft. There 

was a focus on the business activities of the defendant under the first alternative 

in the 2001 Draft (‘Alternative A’). A defendant could institute an action in the 

courts of the State where he had conducted frequent and/or significant 

activity.1414 There was no decision as to whether frequency and significance 

should be cumulative or alternative.1415 There was also no agreement on if the 

claim had to be based on a contract directly to that activity and that it would be 

‘reasonable’ for the defendant to be subject to jurisdiction in the State, 

considering the overall connection of the defendant to that State.1416 Arguably, 

guidelines were necessary to prevent a subjective or purely circumstantial 

interpretation of what would be ‘reasonable’. Furthermore, at least one of the 

meanings of ‘activity’ under article 6 was liable to become strained in the context 

of e-commerce. That is, the defendant’s ‘regular or extended presence for the 

purpose of negotiating contracts, provided that the contract in question was 

performed at least in part in that State’.1417 

                                                           
1409 Kassedjian (n 1399) 4. 
1410 ibid 4-5. 
1411 ibid 5. 
1412 ibid 5. 
1413  Kassedjian (n 1399) 5-6. 
1414 Art 6(1)(a) of the 2001 Draft. 
1415 See footnote 35 to art 6(1)(a).  
1416 Art 6(1)(b) of the 2001 Draft. 
1417 Art 6(2)(b) of the 2001 Draft. 
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7.7.2.2 Business to Consumer Contracts 

Under article 7 of the 1999 Draft, a consumer could bring a claim concerning 

business to business contracts in the courts of the State of his habitual residence 

subject to two conditions. The first condition was if the conclusion of the contract 

on which the claim was based concerned trade or professional activities that the 

defendant had engaged in or directed to that State.1418 It was expected that this 

condition would be satisfied easily, regardless of the Internet.1419 The second 

condition was if the consumer/claimant had taken the required steps for the 

conclusion of the contract in that State.1420 This second requirement, of course, 

had little or no significance in the borderless world of e-commerce.1421 On the 

other hand, a claim against the consumer could only be brought by a party who 

entered into the contract in the course of its trade or profession before the courts 

of the consumer’s State of habitual residence.1422 It was thought that such a 

provision would be difficult to apply in cyberspace, especially as it was doubtful 

if a consumer was likely to defend himself in the manner contemplated by this 

provision.1423 The rather inconclusive debates that followed clearly reflected the 

need for cosmopolitan fairness. This is because States were keen to encourage 

e-commerce but it was essential for consumers to have confidence in e-

commerce for any success. A consumer would lack confidence if there was no 

clear and effective framework.1424 These provisions of article 7 were modified in 

the 2001 Draft. 

Again, the new provisions of article 7 in the 2001 Draft were generally broader, 

but mainly to the extent that there were elaborate provisions concerning 

jurisdiction agreements.1425 The consumer could bring an action in the courts of 

the State in which he was habitually resident. The condition was if the claim 

related to a contract which arose out of activities which the other party conducted 

in or directed to that State. There were two exceptions to this condition. First, if 

                                                           
1418 This was especially with respect to soliciting business through publicity. See Art 7(1)(a) of 
the 1999 Draft. 
1419 Kassedjian (n 1399) 6. 
1420 Art 7(1)(b). 
1421 Kassedjian (n 1399) 6. 
1422 Art 7(2). 
1423 Kassedjian (n 1399) 7. 
1424 ibid 7. 
1425 Alternatives A, B and C of art 7. 
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the consumer took the required steps to conclude the contract in another State. 

Secondly, if the goods and services were supplied to the consumer while the 

consumer was present in the other State. As stated in the context of the 1999 

Draft, the first condition could have no real meaning in an Internet world. 

However, the new provisions were an improvement in at least two respects.  

Under the 1999 Draft, one of the conditions under which a consumer could bring 

an action was if the contract on which the claim was based concerned ‘trade or 

professional activities’ in which the defendant was engaged or directed to the 

State in which the consumer was habitually resident. Under the 2001 Draft 

however, the claim simply concerned ‘activities’, a broader and more inclusive 

term that potentially offered more support to the modern commercial world of 

the Internet. Arguably, a more significant improvement concerning Internet 

jurisdiction was included in article 7(3) of the 2001 Draft. Under this provision, 

‘activity’ could not be regarded as being directed towards a State if the defendant 

proved that it took reasonable steps to avoid concluding contracts with 

consumers habitually resident in the State. This provision was proposed 

specifically to ‘protect business parties, including those using electronic 

commerce’ who tried to avoid assuming obligations in a State and thus avoid 

being subject to the jurisdiction of that State.1426 It is debatable to what extent 

the consumer would benefit from this provision since the party more likely to 

avoid being subject to jurisdiction was the defendant. In any case, this provision 

was of no practical use as the negotiators could not attain any consensus on 

it.1427 

The inconclusive deliberations concerning e-commerce were expressed in the 

general jurisdictional approaches of ‘country of origin’ and ‘country of 

destination’. A ‘country of origin’ approach requires an exercise of jurisdiction by 

the courts of the country where the source of the transmission originates.1428 A 

‘country of destination’ approach implies an exercise of jurisdiction by the court 

in a country where the information, goods, or services are received. Generally, 

                                                           
1426 Footnote 49 of the 2001 Draft with respect to 7(3). 
1427 ibid. 
1428 U Kohl, Jurisdiction and the Internet: Regulatory Competence over Online Activity 
(Cambridge University Press, 2007) 164. 
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businesses prefer the country of origin approach.1429 This is because websites 

are ‘globally transmitted’ and it is difficult to determine a customer’s location.1430 

One implication of this difficulty is the exposure of such businesses to a very 

wide scope of jurisdictional claims. Considering technological advancement, the 

electronic performance of a contract may take place anywhere. Any attempt to 

restrict where customers can download information will undermine the quality of 

the service.1431 Consumers consider the country of destination approach to be 

more favourable because they can institute actions where they live and perhaps 

even take advantage of domestic laws.1432  

The 1999 Draft reflected the country of destination approach. Regarding 

business to business contracts, for example, the place of performance was 

unsuitable in an online context. However, no alternative basis of jurisdiction was 

recommended.1433 In the context of business to consumer contracts, consumers 

could bring any claim where they were habitually resident, but this advantage 

was a burden on sellers.1434 For example, it is challenging to determine when a 

consumer has taken steps necessary for the conclusion of a contract 

considering the ability of consumers to conclude contracts in places other than 

those of their habitual residence. In this regard, the Interim Text reflected an 

attempt to reconsider the country of destination approach. Thus, the seller could 

prove that it took ‘reasonable steps’ to avoid the conclusion of contracts with 

consumers who are habitually resident.1435 This attempt to reconsider the 

country of destination approach was necessary to attain a compromise with 

                                                           
1429 N Solovay and CK Reed, The Internet and Dispute Resolution: Untangling the Web (Law 
Journal Press 2003) 5-17 – 5-19 
1430 AD Haines, ‘Why Is It So Difficult to Construct an International Legal Framework for E-
Commerce? The Draft Hague Convention on Jurisdiction and the Recognition and 
Enforcement of Foreign Judgments in Civil and Commercial Matters: A Case Study’ (2002) 3 
European Business Organisation Law Review 157, 173. 
1431 ibid 174. 
1432 ibid 177. See also Solovav and Reed (n 1429) 5-19 – 5-20. 
1433 ibid 174. 

1434 Art 7(1)(b) of the 1999 Draft.  
1435 Art 7(3) of the 2001 Interim Text. 
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respect to both approaches.1436 Although there was no agreement,1437 the need 

for a balance is underscored by the application of cosmopolitan fairness in this 

thesis. The interests of litigants and the State should be balanced in the light of 

international commercial implications. There has been a progressive increase in 

the consideration of consumers’ interests vis-à-vis bargaining power and 

information asymmetry. For example, there is merit in ensuring consent to 

jurisdiction has more stringent conditions in favour of consumers.1438  

The original Judgments Project deliberations on Internet jurisdiction and e-

commerce in general provided significant insights. However, two major 

challenges were evident. First, the attention given to e-commerce was 

insufficient.  E-commerce started to take form between 1992 (when the Project 

started) and 1997. Arguably, there was neither enough experience nor 

articulation of practical Internet jurisdiction challenges.1439 Secondly, such 

insights were, however, significantly at a broad policy level. The deliberations 

highlighted the jurisdictional challenges posed by the Internet and the need to 

adapt to modern commercial realities. These highlights were useful, but practical 

or detailed jurisdictional guidelines were not articulated. These limitations should 

have been expected because e-commerce posed challenges which had not 

been resolved at the levels of law and policy.1440 Therefore, attempting a 

resolution of such challenges during negotiations for a worldwide convention 

was ‘an unrealistically ambitious task’.1441 Challenges on the need to ensure 

compatibility between e-commerce and jurisdictional rules were particularly 

significant. 

 

                                                           
1436 In this context, Haines highlighted the possibility of ‘targeting’ a jurisdiction or considering 
the actual effects of a website. See Haines, ‘Why Is It So Difficult to Construct an International 
Legal Framework for E-Commerce? (n 1430) 179. Jurisdictional tests are discussed in s 7.7.4 
of this thesis. 
1437 RA Brand and SR Jablonski, Forum Non Conveniens: History, Global Practice, and Future 
Under the Hague Convention on Choice of Court Agreements (Oxford University Press, 2007) 
205.  
1438 See art 5(2)(a) - (b) of the 2018 Draft Convention and November 2017 Draft Convention.  
1439 Nygh, ‘Arthur’s Baby’ (n 1132) 151, 159. 
1440 McClean (n 269) 268. 
1441 ibid 268. 
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7.7.3 Attempts to Reconcile Jurisdictional Grounds with the 
Internet 

Despite the limitations of the original Judgments Project concerning Internet 

jurisdiction, some observations are relevant for further analysis. A particularly 

relevant observation is the tendency of law and policy makers to rely on 

traditional jurisdictional grounds by adapting them to Internet issues. During one 

of the early meetings of the Special Commission for example, the Dutch and 

Swiss delegates proposed that jurisdiction should be granted to courts of the 

State of ‘habitual residence of the receiver of the service at the moment of the 

conclusion of the contract’.1442 

There is a tendency to rely on traditional jurisdictional bases by adapting them 

to Internet jurisdiction issues.1443 For example, it may be argued that ‘traditional 

common law and statutory ratione jurisdictionis’ may be applied to disputes 

concerning e-commerce.1444 Commenting on jurisdiction concerning corporate 

branches,1445 an expert argued that e-commerce had to be ‘considered 

independent of any activity based jurisdiction’ because the subject matter was 

complicated.1446 Trying to achieve such adaptation may be theoretically 

persuasive but it was earlier observed how challenging adaptation may be.1447 

The delegates further proposed that the criteria regarding the localisation of 

commercial activity and place where the contract was concluded (consumer 

contracts) ‘should be adapted to the needs of electronic commerce’.1448  

However, the peculiarities of the Internet pose significant challenges to such a 

traditional or even adapted approach.1449  

                                                           
1442 Art 6(d), Proposition des Délégations des Pays-Bas et de la Suisse. Doc. Trav. No 330 E + 
F, 29 Oct 1999. See also p 1 of Report of Meeting No 84. 
1443 Snail (n 1396) s 2.6. 
1444 In the context of South Africa, ibid.  
1445 Art 9 of the 1999 and 2001 Drafts on branches. 
1446 Special Commission on Internet Jurisdiction and the Effects of Foreign Judgments in Civil 
and Commercial Matters 25-30 Oct 1999, Report of Meeting No 84 (n 1442) p 4-5. See also art 
6 of the 1999 and 2001 Drafts on business to business contracts. 
1447 More practical adaptation efforts will be considered in the next subsection on United States 
case law. 
1448 Report of Meeting No 84 (n 1442) p 1. See also art 7 of the 1999 and 2001 Drafts. 
1449 On the challenges of determining ‘presence in cyberspace’, see Dicey, Morris and Collins (n 
9) para 14-066. 
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In this technology-driven era, high-level portability and anonymity potentially 

encourage fraudulent creation or deletion of connecting factors with respect to 

Internet jurisdiction.1450 For example, changing the physical location of a server 

or transferring a website from one server to another.1451 Furthermore, it is not 

viable to restrict jurisdictional links to the territory where servers are located 

because servers can be located almost anywhere and in fact the location may 

be unknown to the litigants.1452 Thus, there is a significant gap between 

reasonable grounds for jurisdictional claims and reasonable grounds for the 

enforcement of foreign judgments.This gap is not peculiar to Internet jurisdiction, 

but several factors make this gap particularly challenging. Such factors include 

the Internet’s borderless nature, portability, anonymity, and lack of convergence 

generally.1453 

Sometimes, adapting existing legal provisions may not be enough and a 

contextual exploration into how litigants’ problems can be solved is 

necessary.1454 In the case of the Internet, it is essential to focus on its 

peculiarities and consider its special status rather than rely on adaptability with 

respect to traditional jurisdictional bases.1455 The evolution of American cases 

in this regard is exemplary and several significant efforts to regulate Internet 

jurisdiction have been initiated or espoused by the United States courts. In 

addition to European policy developments,1456 United States executive support 

for e-commerce in the early 2000s was noted during the original Judgments 

Project.1457 However, United States case law (which will be discussed in the next 

subsection on jurisdictional tests) and policy were already significantly 

                                                           
1450 DJB Svantesson, Private International Law and the Internet (3rd edn, Kluwer Law 
International B.V. 2016) 364. 
1451 ibid. 
1452 A Schwaback, Internet and the Law: Technology, Society and Compromises (2nd edn, ABC-
CLIO 2014)   69. 
1453 In fact, Svantesson argued that the logical bases for certain conflict of laws rules have been 
lost. See DJB Svantesson, ‘The characteristics making Internet communication challenge 
traditional models of regulation — What every international jurist should know about the Internet’ 
(2005) 13(1) International Journal of Law and Information Technology 39-40 
1454 AT von Mehren, ‘Drafting a Convention on International Jurisdiction and the Effects of 
Foreign Judgments Acceptable World-Wide: Can the Hague Judgment Project Succeed?’ 
(2001) 49(2) The American Journal of Comparative Law 197. 
1455 On the challenges of ‘technology-neutral’ solutions, see Svantesson Private International 
Law and the Internet (n 1450) 82-83. 
1456 Directive 2000/31/EC on electronic commerce of 8 June 2000. Official Journal L 178. 
1457 Haines, ‘The Impact of the Internet on the Judgments Project: Thoughts for the Future’ (n 
1398) 5. 
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developed by the mid-1990s. In 1997, for example, the Clinton administration 

issued a policy statement on global e-commerce.1458 This policy statement, aptly 

described as visionary, underscored the need for a ‘non-regulatory, market-

oriented approach to electronic commerce’.1459 There is indeed much to 

recommend in the view that e-commerce developed faster in the United States 

than anywhere else.1460 

7.7.4 Jurisdictional Tests 

Several tests have been proposed regarding Internet jurisdiction and some of 

these tests overlap. 1461 The major Internet jurisdiction tests relevant to this 

thesis will be discussed. Three tests provide adequate insights in a succinct 

manner: subjective territoriality, effects and targeting. The subjective territoriality 

test essentially promotes individual State regulation without considering global 

effects or technological peculiarities.1462 The effects approach covers a situation 

where harmful effects are felt or activities are consummated within the 

territory.1463 Targeting is a refined version of the effects doctrine and it implies 

that the activity must be intended to have effects within the territory of the state 

asserting jurisdiction.1464 Targeting is the halfway house between effects and 

physical presence: it is more than effects but less than physical presence.1465  

There are several reasons why this thesis focuses on targeting in this section. 

First, subjective territoriality typically lacks a consideration of wider 

consequences.1466 This point is important because cosmopolitan fairness 

                                                           
1458 WJ Clinton and A Gore, ‘A Framework for Global Electronic Commerce’ available at 
<https://clintonwhitehouse4.archives.gov/WH/New/Commerce/read.html> accessed 23 March 
2018. 
1459 KL Macintosh, ‘How to Encourage Global Electronic Commerce: The Case for Private 
Currencies on the Internet’ (1998) 11(3) Harvard Journal of Law and Technology 733, 734. 
1460 Nygh, ‘Arthur’s Baby’ (n 1132) 170. 
1461 E.g. solicitation/sales test, effects-based test, and ‘passive presence only’ test. These tests 
have extensive overlaps with tests that will be discussed in this subchapter. See C Reilly 
‘Bensusan Restaurant Corp v King’ (1998) 13(1) Berkeley Technology Law 277-282. 
1462 This should be distinguished from its common application in internet criminal cases. See 
generally, C Ryngaert, Jurisdiction in International Law (2nd edn, Oxford University Press 2015) 
79-82. 
1463 T Schultz, ‘Carving up the Internet: Jurisdictional Legal Orders, and the Private/ Public 
International Law Interface’ (2008) 19(4) The European Journal of International Law 811-812. 
1464 Schultz, ‘Carving up the Internet’ ibid 817. On how harmful may be defined differently in 
different States, see Kohl (n 1428) 115. 
1465 ibid. 
1466 For example, on how subjective territoriality could adversely affect the public policy of the 
forum State, ibid 811. 

https://clintonwhitehouse4.archives.gov/WH/New/Commerce/read.html
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requires a consideration of wider consequences and international implications 

in trying to achieve a balance between litigants’ interests and State interests. 

Secondly, the effects doctrine was conceptualised in a defamation case.1467 As 

such, its practical value with respect to commercial matters is generally 

limited.1468 This is because commercial/contractual and tort matters do not 

necessarily overlap. For example, the commercial nature of the underlying 

website may be irrelevant to how a user contacts the forum State.1469 Thirdly, 

targeting has been discussed favourably, even though not in detail, by both 

South African and Nigerian scholars.1470 It is persuasive to advocate a 

connecting link where the defendant foresees being subject to a particular 

jurisdiction. Targeting is thus illustrative of such a link in the context of Internet 

jurisdiction. This is arguably analogous to where targeting takes place with the 

knowledge that a party resides in the forum State.1471  In the latter case, there 

must be an intention for the activity in question to have effects within the forum 

State, regardless of whether the defendant is known to reside in the forum State. 

In other words, targeting is even better because it helps to reduce the number 

of ‘overlapping jurisdictions’.1472 The principle of targeting can help to ensure the 

State targeted can exercise jurisdiction even if the conduct of the defendant has 

its effects in other jurisdictions.1473 Thus, consumers who would be otherwise 

disadvantaged can be protected. For example, the target system arguably 

protects Nigerian consumers as it affords an opportunity to take advantage of 

Nigerian law.1474 Another contention in the case of South Africa is that targeting 

promotes fairness because it considers the intentions of parties.1475 Thus, a 

                                                           
1467 Calder v Jones 465 U.S. 783 (1984). 
1468 JA Gladstone, ‘Determining Jurisdiction in Cyberspace: the “Zippo” Test or the “Effects” 
Test”’(2003) Informing Science 150. 
1469 See the online defamation case decided by the U.S. District Court for the Western District 
of Arkansas in Sioux Transportation, Inc. v XPO Logistics, Inc. [2015] U.S. Dist. LEXIS 171801, 
p 19. 
1470 See Obutte (n 1390) para 5.2.2. 
1471 Snail (n 1396) s 4.2. 
1472 Schultz, ‘Carving up the Internet’ (n 1463) 817. 
1473 T Tsagourias and R Buchan, Research Handbook on International Law and Cyberspace 
(Edward Elgar Publishing 2015) 20.  
1474 It will, however, be argued shortly that fairness must reflect a balance of litigants and State 
interests. On fairness in the context of consumers, see Obutte (n 1390) para 5.2.2. 
1475 Snail (n 1396) section 4.2. 
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defendant can reasonably ‘foresee being hauled before a court outside his/her 

normal jurisdiction’.1476  

Despite its advantages, the target system is not perfect.  For example, it has 

been contended that the Internet service provider is deemed to target the whole 

world except those specifically filtered out.1477  This contention could raise 

issues of how the filtering process is carried out and who does so. It is, therefore, 

critical to consider what expectations are reasonable from a standpoint of 

predictability and certainty.1478 If such expectations are not considered, the 

onerous burden of trying to ascertain the intentions of parties can undermine an 

otherwise viable approach. This is illustrated by the evolution of American case 

law in this regard. 

American courts initially adopted a general and non-contextual attitude to 

Internet jurisdiction by focusing on the Web as ‘a continuous advertisement’.1479 

In Inset Systems, Inc v Instructions Set, Inc.,1480 a central issue was whether the 

court could exercise jurisdiction in the light of the minimum contacts test in 

World-Wide Volkswagen Corp v Woodson.1481 The United States Court for the 

District of Connecticut observed that the creation of a website translated to a 

purposeful direction of activities. The Court decided that it could exercise 

jurisdiction since Instruction Set (which did not have any office, sales 

representatives or employees in the state) used its domain name to advertise 

goods and services on the Internet. A major criticism of Inset Systems, Inc v 

Instructions Set, Inc. was that it did not pay any special attention to the nature 

of the Internet. Consequently, courts everywhere could exercise jurisdiction.1482 

In other words, the Court failed to contextualise and focus on the peculiarities of 

the Internet. The attitude of the Court also undermined predictability and fairness 

since even the litigants may lack the slightest idea as to where they might be 

                                                           
1476 Snail (n 1396) section 4.2. 
1477 For a detailed insight into how ‘filtering’ at the sender’s end can improve targeting, see 
Schultz, ‘Carving up the Internet’ (n 1463) 819-828. 
1478 Gladstone (n 1468) 155. 
1479 Inset Systems, Inc v Instructions Set, Inc., 937 F. Supp. 161 (D. Conn. 1996). 
1480 ibid. 
1481 ibid. See also Woodson (n 421). 
1482 M Geist, ‘The Shift Toward ‘Targeting’ for Internet Jurisdiction’ in AD Thierer and CW Crews 
(eds), Who Rules the Internet? Internet Governance and Jurisdiction (CATO Institute 2003) 95. 
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sued.1483 Although this trend of unpredictability and unfairness continued, a 

significant change evolved with respect to a contextual analysis of the Internet. 

The change was marked by Bensusan Restaurant Corp v King where personal 

jurisdiction could not be asserted because the United States Court of Appeals 

for the Second Circuit decided that the defendant’s contacts were limited to a 

passive web presence.1484  This paradigm shift in favour of considering the 

peculiarities of the Internet gained full expression in Zippo Manufacturing Co. v 

Zippo Dot Com, Inc.1485 According to the United States District Court for the 

Western District of Pennsylvania, the likelihood of exercising personal 

jurisdiction was ‘directly proportionate to the nature and quality of activities’ 

conducted over the Internet.1486 In this leading case,1487 the Court thus classified 

Internet activities into three: commercial, interactive, and passive websites.1488 

In the case of commercial websites, a defendant clearly does business on the 

Internet. Personal jurisdiction can be exercised where a defendant contracts 

with non-resident foreign parties who knowingly and repeatedly transfer files 

over the Internet.1489 An illustration is Zippo itself where the court decided that 

Dot Com, a California corporation, conducted e-commerce with Pennsylvania 

residents (three thousand individuals and seven Internet access providers). The 

Court decided that the e-commercial transaction amounted to a purposeful 

availment.1490 An interactive website provides the opportunity to interface. 

Examples include active solicitations, promotional activities, developing a 

mailing list of users and responding to users. The exercise of jurisdiction is 

circumstantial depending on the level of interactivity and the commercial nature 

of the exchange.1491 A passive website provides information (also accessible to 

those in foreign jurisdictions) for people who are interested and cannot be a 

ground for exercising personal jurisdiction.1492 

                                                           
1483 C Reilly, ‘Bensusan Restaurant Corp v King 1998’ 13(1) Berkeley Technology Law Journal 
285. 
1484 126 F. 3d 25 (2d Cir 1997).  
1485 952 F. Supp. 1119 (W.D. Pa. 1997). 
1486 ibid para 2. 
1487As at 2015, Zippo Dot Com had been cited 5,699 times. See Sioux Transportation, Inc. v 
XPO Logistics, Inc. [2015] U.S. Dist. LEXIS 171801. 
1488 (n 1485) para 2.  
1489 CompuServe, Inc v Patterson 89 F. 3d 1257 (6th Cir. 1996).  
1490 Zippo (n 1485) para 3. 
1491 Maritz Inc v Cybergold, Inc. 947 F. Supp. 1382 (E.D. Mo 1996). 
1492 Bensusan Restaurant Corp (n 1484). 
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The Zippo sliding scale tests have their imperfections. For example, nearly two 

decades later after Zippo, the United States District Court for the Western District 

of Arkansas observed in XPO Logistics, Inc that cloud computing had eliminated 

the need to download files in many situations. Also, user interaction had 

‘exploded with social media’.1493 Consequently, the Court expressed doubt as 

to whether the transmission of computer files over the Internet, as stated in 

Zippo, was still an accurate measurement of a website’s contact to a forum state. 

The critique of the Court in XPO Logistics, Inc was in the context of defamation 

as it observed that the Zippo tripartite categorisation was irrelevant to 

defamation cases.1494 This thesis focuses on commercial matters. The general 

insights provided in in XPO Logistics, Inc are helpful in underscoring the 

evolution of the Internet and the need for adaptation to new technology. 

Nevertheless, the Zippo sliding scale tests present a viable starting point in 

realistic efforts to set out guidelines in this area of Internet jurisdiction that is still 

emergent for South Africa and Nigeria. This is because the Zippo sliding scale 

tests focus on the nature of the Internet in a contextual manner. The tests also 

involve a consideration of the behaviour and interests of consumers. 

Furthermore, the tests arguably indicate a conscious effort to avoid any 

encroachment upon the sovereignty of States. This consideration is supported 

by the focus of this thesis on cosmopolitan fairness, including a balance between 

the interests of litigants and the State.1495 Such consideration indicates a clear 

drive for predictability. All efforts cannot be circumstantial; otherwise substantial 

predictability would be elusive. The interactive website provides flexibility in 

cases where the clear-cut approach of the commercial approach would be 

inappropriate. In combining the Zippo sliding scale tests with targeting,1496 there 

is a real potential to promote the enforcement of obligations. All these factors 

considered by Zippo potentially address the challenges which Internet 

jurisdiction in Nigeria could face. It is arguably practical to adopt an Internet 

jurisdiction approach that protects Nigerian consumer interests generally.1497 

                                                           
1493 XPO Logistics, Inc. (n 1487) 18. 
1494 XPO Logistics, Inc. (n 1487) 19. 
1495 See s 2.5 of chapter 2. 
1496 Targeting is for example, ‘a “tighter” version of the effects doctrine’. See Schultz, ‘Carving 
up the Internet’ (n 1463) 817. 
1497 Bamodu made a similar argument in the light of EU law which provides that where a 
consumer directs their activities to a consumer’s home state, the consumer can be sued only in 
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However, it is also important not to allow any such protection to encourage 

consumers to breach contractual obligations. To inspire and sustain investor 

confidence, it is critical to avoid foreign judgments enforcement regimes that 

permit or encourage fraud. From the perspective of indirect jurisdiction, such 

legal regimes could impede international business and the free movement of 

foreign judgments. 1498  

Facilitating the free movement of foreign judgments is inextricably connected 

with the issue of which jurisdictional grounds should apply.1499  For example, an 

approach which is based on domestic consumer protection without considering 

international or foreign litigants’ interests is not viable as it would undermine 

fairness.1500 Such an approach could even affect the home State litigant 

adversely because the claimant and defendant may be from the same State. In 

Akingbola, for example, the individual judgment debtor and corporate judgment 

creditor were of Nigerian origin.1501 Furthermore, a system which allows 

consumers to initiate proceedings and seek reliefs under municipal laws 

concerning consumer protection may have its advantage.1502 However, it is 

necessary to have a system which is not territorial or merely nationalistic. There 

is a compelling need to consider the borderless nature of the Internet and the 

increasing dependence of international business people on e-commerce. 

Furthermore, the American approach and a recent United Kingdom case 

indicate the potential and practical guide to modern Internet jurisdiction issues 

in developing countries. The case is Starbucks (HK) Ltd v British Sky 

Broadcasting Group (No 2).1503 Although decided essentially in the context of 

passing off, this case is instructive. Internet protocol services in Hong Kong and 

TV programmes were available to overseas viewers, including United Kingdom 

viewers, without subscription. A claimant who instituted an action with respect 

                                                           
the country of domicile. See G Bamodu, ‘Information Communications Technology and E-
Commerce: Challenges and Opportunities for the Nigerian Legal System and Judiciary’ (2004) 
2 The Journal of Information, Law and Technology 7 section 3 of article. 
1498 Halaoui (n 18) on fraud. 
1499 See generally, chapter 5 on theoretical bases. 
1500 See s 2.5 of chapter 2. 
1501 See Akingbola (n 198). 
1502 Obutte considered that consumer advocates preferred the target state system to the forum 
state system as the former enabled consumers to take advantage of national laws concerning 
consumer protection. See Obutte (n 1390) para 5.2.2. 
1503 [2015] UKSC 31 para 52. 
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to ‘protectable goodwill’ needed to establish a business with customer’s within 

the Court’s jurisdiction.1504 The United Kingdom Supreme Court decided that to 

show significant goodwill in the context of sufficient business, it was not 

necessary for the claimant to have an establishment or office in the United 

Kingdom.1505 The Court observed that the issue was of ‘particularly acute 

significance in the age of global electronic communication’.1506 Starbucks 

illustrates not only the peculiar challenges of e-commerce but also the need to 

consider international implications in adjudicating e-commerce issues. South 

African and Nigerian courts should be able to focus on the enforcement of 

obligations and properly adapt traditional jurisdictional grounds to the modern 

realities of a borderless Internet. 

American case law and Starbucks point to several conclusions with respect to 

jurisdictional links and classification of Internet activities. First, as already 

indicated above, targeting provides a significant foundational structure for South 

African and Nigerian courts.1507 Also, the Zippo test complements targeting.1508 

Secondly, Zippo and Starbucks indicate that physical presence is insignificant 

in Internet jurisdiction. Thirdly, Zippo reflects a consideration of purpose even 

when there is (virtual) presence. These points support purposeful presence 

which is also underscored by the meaning of doing business in Nigeria. For 

example, the commercial test under Zippo reflects an expansive scope where 

holding out oneself to sell goods or services will amount to carrying on business. 

As such, jurisdiction is exercisable. Thus, the effect of traditional connecting 

factors such as corporate domicile or principal place of business is significantly 

diminished. To further underscore this point, it may be helpful to determine in 

advance the principal place of business with respect to an international 

transaction on the Internet. However, the difficulty in doing so, or the failure to 

do so, indicates the relevance of presence.1509 Significant problems can arise 

                                                           
1504 ibid para 1. 
1505 ibid para 1 and 51. 
1506 ibid para 1. 
1507 See Obutte (n 1390) para 5.2.2. Zittrain described targeting as the ‘best compromise in an 
inherently difficult situation’. See J Zittrain, ‘Be Careful What You Ask For: Reconciling a Global 
Internet and Local Law’ in AD Thierer and CW Crews (eds) (n 1482) 18. 
1508 Geist ‘The Shift Toward “Targeting” for Internet Jurisdiction’ in Thierer and Crews (n 1482) 
105. 
1509 Forsyth argued that exercising jurisdiction on the grounds of presence may not be helpful. 
See Forsyth Private International Law (n 230) 430. 
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because there was no prior agreement.  Where there were prior agreements, 

there is less scope for an impasse. For the foreseeable future, arguably, choice 

of law and submission to jurisdiction even in standard form constitute the least 

controversial or objectionable way forward.1510 For example, as a condition of 

use, a website may provide that the law of a State applies.1511 

Arguably, a major challenge of State intervention on the Internet concerns the 

protection of local values without encroaching on other State territories or 

undermining State interests.1512 Thus, the need to delineate what public policy 

guidelines should shape jurisdictional concerns is of increasing importance and 

amplified by the steady advancement in technology. Public policy will be 

addressed in the next chapter. 

 

7.8 Conclusion 

The generic rejection of jurisdictional bases is a significant impediment to 

promoting the enforcement of obligations. The priority should be facilitating the 

free movement of foreign judgments when South African and Nigerian courts 

assess whether the court addressed exercised its direct jurisdiction in a fair 

manner. Thus, a core aim of cosmopolitan fairness is to strike a balance 

between the interests of litigants and the State, with a view to promoting private 

international commerce.  In trying to achieve such a balance of interests, a 

generic rejection of jurisdictional bases such as mere presence would be 

unhelpful. This thesis argues that a refinement or contextualisation of such 

jurisdictional bases is a viable alternative to a generic rejection of any 

jurisdictional basis. A central illustration of such refinement is purposeful 

presence. Enforcing judgments based on mere presence ‘may at times 

potentially be unfair to defendants’.1513 However, there is also considerable 

potential to refine (mere) presence especially as it remains a part of the legal 

regimes of South Africa and Nigeria.1514  

                                                           
1510 Akomolede also applied this argument to the Nigerian context. See Akomolede (n 1391) 
section 6.   
1511 See Bamodu section 3 on Conflict of Laws issues arising from the Internet/e-commerce 
transactions. Bamodu, ‘Information Communications Technology and E-Commerce’ (n 1497). 
1512 Schultz ’Carving up the Internet’ (n 1463) 808. On the link between international jurisdiction 
and public policy, see Oppong, Private International Law in Commonwealth Africa (n 77) 328 
1513 Mills, The Confluence of Public and Private International Law (n 215) 241. 
1514 Ben-Tovim (n 18); Mcdonnel Contract Minning Ltd (n 1203) 345-347; Adams (n 465). 
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Doing business (or its general equivalent, carrying on business) requires closer 

attention and contextual application to South Africa and Nigeria. A significant 

point often glossed over is that business was done in Ben Tovim— a legal 

services transaction, although decided on mere presence. In this regard, Ben-

Tovim is like Onyearu which concerned a legal services transaction.1515 In 

Halaoui, the facts do not disclose how the debt (on which the foreign judgment 

was based) accrued.1516 Nevertheless, the debtor’s cheque was dishonoured in 

England which amounted to a contractual breach. Under the Nigerian 

Ordinance, carrying on business is a jurisdictional basis on which foreign 

judgments can be enforced.1517 Therefore, potentially doing or carrying on 

business requires clarification.   
 

The purposeful and effective presence test factors in the advancement of 

technology. The Zippo tests, supported by targeting, have the potential to 

promote fairness because they avoid technicalities. They also focus on 

substantive justice in a relatively predictable manner. The purpose of the 

defendant’s presence determines its effectiveness and whether jurisdiction 

should be exercised. Purposeful and effective presence is also consistent with 

the corporate discussions on domicile in South Africa and Nigeria. Under both 

laws, the establishment of companies entails publication of purpose. Such 

purpose is contained in the memorandum and articles of association during the 

process of incorporation. The substantial justice implications deduced from the 

purposeful and effective presence test is also instructive for residence. The 

combined factors considered in South Africa and Nigeria, in varying degrees, 

indicate some potential for attaining cosmopolitan fairness.1518 
 

The inadequacies of domicile in the English common law sense pose some 

challenges in attaining cosmopolitan fairness. Domicile in the case of individuals 

should be avoided. Otherwise, it should be considered only as a last resort 

where other jurisdictional bases have failed and where it would be 

                                                           
1515 Ben-Tovim (n 18); Onyearu (n 739) 434. 
1516 Halaoui (n 18) 311-312. 
1517 S 3(2) (b) of the Ordinance. 
1518 Zwyssig (n 1252) 471; Momah (n 903). See Kruger (n 31) para 8.20. 
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unconscionable not to do justice. An example is where the defendant has 

already conceded liability. In the case of companies, general jurisdiction should 

be exercisable where such companies are incorporated. Litigants should also 

be able to sue at the principal place of business or the central place of 

administration, in cases where these are different from the place of 

incorporation.1519 In such cases, however, there should be more emphasis on 

specific jurisdiction rather than general jurisdiction. Predictability is best served 

when parties have submitted to jurisdiction, compared with other jurisdictional 

grounds. However, submission is not always possible and it is necessary to 

reconsider other jurisdictional bases in the light of South African and Nigerian 

laws, practice, and the advancement of technology. There is a need to include 

public policy in this holistic reconsideration as the doctrine is a core component 

of the South African and Nigerian regimes. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
1519 Bisonboard Ltd (n 1227) 68-71. 
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Chapter 8 
8.0 Public Policy 

8.1 Introduction 

The previous chapter concerned an in-depth analysis of how South African and 

Nigerian courts indirectly assess the exercise of jurisdiction by foreign courts. 

To this extent, jurisdiction is a key factor in determining which foreign judgments 

should be enforced. Specific grounds of jurisdiction such as mere presence are 

not the only factors that determine whether a foreign court will be enforced.1520  

Foreign judgments will not be enforced if they are inconsistent with the public 

policy of the State in which enforcement is sought. The application of public 

policy, therefore, mirrors the rules of indirect jurisdiction because the 

determination of public policy is based on South African and Nigerian laws.1521 

It bears emphasising that the court addressed usually considers public policy 

vis-à-vis their own competence to recognise and enforce foreign judgments. 

Public policy is a central and underlying consideration for all grounds on which 

the recognition and enforcement of foreign judgments may be denied. The 

grounds of indirect jurisdiction that may support the enforcement of public policy 

are interlocked with public policy in the efforts to attain fairness. For example, 

an important factor is whether the foreign judgment concerned a cause of action 

which could not have been considered by the court addressed due to public 

policy. In such a case, as explained in the introductory chapter, a strict territorial 

approach does not promote the free movement of foreign judgments.1522  

Chapter four focused on how an undue emphasis on territorial sovereignty and 

State interests could not be supported by the harmonious interpretation of 

Huber’s tripartite maxims in his seminal treatise.1523 The argument that Huber’s 

maxims supported the free movement of foreign judgments does not entail a 

disregard of public policy. In fact, Huber’s maxims clearly reflected the 

importance of public policy.1524  

                                                           
1520 Text to notes 69 and 70. 
1521 Ben-Tovim (n 18) para 5; Halaoui (n 18) 337. 
1522 Text to n 25. 
1523 S 4.3.3 of chapter 4. 
1524 ibid 
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Legal systems guard their public policy and a violation of national public policy 

will prevent the recognition of foreign judgments.  The tendency of some courts 

to apply public policy in a conservative manner and the need for litigants to 

enforce foreign judgments underscore the importance of cosmopolitan fairness.  

This is because the interests of litigants and the State should be balanced, with 

a view to facilitating international commerce including the free movement of 

foreign judgments. 

‘Qualified obligation’, which partly involves the presumption of enforcing 

obligations, cannot work properly if public policy is applied in a way that impedes 

the free movement of obligations.  Despite the important nature of public policy, 

it has been difficult to delimit its application or even properly articulate what it 

means. This vagueness of public policy is the case in South Africa and Nigeria 

where neither the legislatures nor the courts have been able to articulate any 

proper guide with respect to public policy.  

Generally, public policy is anchored in domestic laws. This is so even in the 

European Union where the recognition and enforcement of foreign judgments 

obtained from other member States is automatic.1525 The original Judgments 

Project did not fail because of any disagreement on public policy. Nevertheless, 

the continued existence of national public policy even in the European Union 

reflects two major issues.  First, it is difficult to extricate public policy from 

domestic law. Secondly, public policy remains an important consideration in 

facilitating the free movement of foreign judgments. There is considerable scope 

not only for the South African and Nigerian courts, but also non-African courts 

to benefit from a guide on how public policy may be applied.  

In addition to examining definitional issues, this chapter demonstrates that public 

policy has not been applied in a uniform manner. In South Africa and Nigeria, 

the lack of uniformity generally underlying public policy is interwoven with its 

vagueness. It is, therefore, fundamental first to delimit public policy. This 

delimitation is necessary partly because there is a tendency for courts to conflate 

                                                           
1525 Recital 2 and art 39 of Brussels Recast Regulation 1215/2012. 



269 
 

 
 

other grounds on which recognition and enforcement may be denied with public 

policy. 

In ensuring a proper delimitation of public policy, this chapter will make a case 

for the ‘comparative shock test’ which complements the ‘comparative fairness 

test’. The latter is an adjunct test that mirrors the application of cosmopolitan 

fairness considering international commercial implications. Both interpretational 

tools focus on promoting the free movement of foreign judgments based on a 

qualified obligation to enforce foreign judgments. An appropriate 

characterisation process is critical to promoting the enforcement of obligations. 

Thus, issues should be characterised in a manner that drives the enforcement 

of obligations, regardless of different ways by which foreign courts decide cases.   

Fair hearing, fraud, and damages are thematic illustrations of how issues should 

be characterised when there are applications to recognise and enforce foreign 

judgments. These themes are discussed with an emphasis on substantive 

justice or fairness rather than technicalities. The need for fairness is further 

examined through the competing forces of flexibility and certainty, considering 

the fluid nature of public policy. This chapter argues that there is a need for 

greater clarity, certainty, and predictability in the application of public policy. 

Adopting a similar approach of identifying common criteria as used in the last 

chapter, this chapter considers how to attain a consensus on several core 

issues. Such issues can serve as parameters for determining and applying 

public policy. 

 

8.2 Public Policy: Interpretational Difficulties and Limits 

A core argument in this thesis is that States should be capable of accepting a 

qualified obligation to recognise and enforce foreign judgments. Foreign 

judgments must, however, be compatible with a ‘fair’ notion and application of 

public policy. In Barkhuizen, the South African Supreme Court of Appeal noted 

that public policy ‘imports the notions of fairness, justice and 

reasonableness’.1526 The scope and application of public policy should be 

determined in a manner that not only strikes a balance between the interests of 

                                                           
1526 Barkhuizen (n 145) para 80. 
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litigants and the State, but also considers the underlying goals of international 

commerce.  
 

Arguably, considering public policy in deciding whether the foreign court had 

international jurisdiction can increase uncertainty.1527 This is especially so since, 

as will be demonstrated shortly, public policy itself is not certain. Nevertheless, 

interpreting public policy is inevitable if promoting the recognition and 

enforcement of foreign judgments in South Africa and Nigeria is to be ensured. 

For example, the court addressed may consider whether there was a fair 

exercise of direct jurisdiction where the defendant did not submit to jurisdiction 

or was not present in the foreign country. In such cases, public policy concerns 

may arise with respect to fair hearing. Concerns such as fair hearing strengthen 

the argument that public policy cannot be disregarded in the recognition and 

enforcement of foreign judgments. Even in the European Union judicial area 

where the recognition and enforcement of foreign judgments is automatic,1528 

public policy remains a ground on which Member States may refuse to enforce 

foreign judgments from other Member States.1529 It is instructive that the scope 

of public policy has been progressively narrowed down in the European Union. 

This is so even though the application of public policy also implies that the 

obligation to enforce judgments emanating from other Member States is 

qualified.1530 
 

The enforcement of foreign judgments should be qualified because an 

unqualified enforcement connotes a surrender of State prerogatives.1531 There 

is a clear link between exercising sovereign powers and determining the 

conditions under which foreign judgments may be enforced.1532 One such 

condition is the compliance with public policy.  Public policy is a core element 

                                                           
1527 Oppong, Private International Law in Commonwealth Africa (n 77) 346. 
1528 n 1525. Freudenthal described the abolition of the exequatur as ‘the most far-reaching 
consequence of the principle of “mutual trust” ’. See M Freudenthal, ‘Attitudes of European Union 
Member States Towards the Harmonisation of Civil Procedure’ in CH van Rhee and A Uzelac 
(eds), Enforcement and Enforceability— Tradition and Reform (Intersentia 2010) 6.  
1529 See Briggs, Private International Law in English Courts (n 501) paras 3.211 and 3.203.  
1530 For the ‘limits’ of public policy, see Krombach v Bamberski ECJ, 28 March 2000, ECR I-
1935, Case C-7/98 paras 22-23. 
1531 HC Gutterridge, ‘Reciprocity in Regard to Foreign Judgments’ (1932) British Yearbook of 
International Law 49. 
1532 See, generally, chapter 4 on territorial sovereignty and State interests. See also Wurmnest 
(n 667) 179. 
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for consideration because it is often shrouded in vagueness. In South Africa, 

public policy has been described as ‘a slippery concept, difficult to pin down’.1533 

In Nigeria, courts have found it challenging to define public policy and statute 

has not provided help.1534 The courts have also not maximised opportunities to 

provide insights into public policy. In the Nigerian case of Macaulay, for example, 

the judgment debtor asked the High Court and the Court of Appeal to consider 

if registering the foreign judgment was against public policy.1535 Both courts, 

however, decided that the foreign debt was validly registered. On appeal, the 

Nigerian Supreme Court dismissed the public policy question as an academic 

exercise.1536 In both South Africa and Nigeria, the absence of any 

comprehensive definition of public policy exposes the doctrine to inappropriate 

or arbitrary application.1537 The lack of uniformity regarding public policy is not 

peculiar to South Africa and Nigeria.  
 

There is no uniform public policy European Union standard or international 

public policy.1538 However, the narrow scope of applying public policy is 

instructive as will be explained shortly. Public policy is not one of the reasons for 

the failure of the original Judgments Project.1539 Essentially also, public policy 

cannot be applied to jurisdictional rules as public policy is a ground for non-

recognition in the Brussels legal regime.1540 However, public policy is an 

                                                           
1533 Forsyth Private International Law (n 230) 463. See also Sasfin (Pty) Ltd v Beukus 1989 1 All 
SA 347 (A) para 8; Law Union and Rock Insurance Co Ltd v Carmichaels Executor [1917] AD 
593, 598. 
1534 The Nigerian Court of Appeal observed that public policy was not defined in the Interpretation 
Act. See Dale Power (CA) (n 740) 714-715. The same challenge is replicated regarding the 
Evidence Act. See JO Obasohan ‘Sources of Law in Nigeria’ in CC Ohuruogu and OT Umahi, 
Nigerian Legal Methods (Cambridge Scholars Publishing 2013) 112. 
1535 Macaulay (n 737) 296. 

1536 The appeal was allowed because the foreign judgment was registered out of time. See 
Macaulay (n 737) 300. It would be helpful to reconsider what would amount to an academic 
exercise where there is dire scarcity of authorities. On the avoidance of academic exercises, 
see generally: Bamgboye v University of Ilorin [1999] 10NWLR (Pt 662) 330. See also Titiloye v 
Olupo [1991] 7NWLR (Pt 205) 534. See also Society of Lloyd’s v Price (n 106) para 42 where 
the South African Supreme Court did not express any opinion concerning public policy and 
international jurisdiction.  
1537 Oppong, Private International Law in Commonwealth Africa (n 77) 25. 
1538 Briggs, Private International Law in English Courts (n 501) paras 3.211 and 3.203. 
1539 See the section concerning the overview of the Hague Judgments Project. See also 
generally,<https://assets.hcch.net/docs/e172ab52-e2de-4e40-9051-11aee7c7be67.pdf ; 
https://www.hcch.net/en/projects/legislative-projects/judgments/response-to-the-preliminary-
draft-convention-2000-2001-> accessed 23 March 2018. 
1540 Beaumont and Walker (n 182) 37. See generally, art 34-35 of the Brussels Regulation and 
art 45 of the Brussels Recast.  

https://assets.hcch.net/docs/e172ab52-e2de-4e40-9051-11aee7c7be67.pdf
https://www.hcch.net/en/projects/legislative-projects/judgments/response-to-the-preliminary-draft-convention-2000-2001-
https://www.hcch.net/en/projects/legislative-projects/judgments/response-to-the-preliminary-draft-convention-2000-2001-
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important theme in this thesis because it is inextricably connected with the 

indirect regulation of the foreign court’s direct jurisdiction. For example, a foreign 

court does not exercise jurisdiction fairly with respect to a cause of action which 

contravenes Nigerian public policy.1541  
 

Public policy is essentially a matter for individual Member States in the European 

Union. Member States determine and apply public policy under the Brussels 

legal regime on the recognition and enforcement of foreign judgments.1542 

However, Member States can apply public policy only exceptionally where a 

fundamental principle of the State is infringed.1543 The courts of Member States 

are also required to ensure that the core principles underlying the Brussels 

Convention are not undermined.1544 One of such legal principles is legal 

certainty.1545 It is instructive to note that the evolution of the Brussels legal 

regime on public policy indicates a progressive restriction in the application of 

public policy.1546 Under the Brussels Convention, foreign judgments could not 

be recognised if they were ‘contrary to public policy’ in the State where 

recognition is sought.1547 This provision was more restrictive in subsequent 

amendments, requiring impugnable acts to be ‘manifestly contrary to public 

policy’ in both the Brussels 1 Regulation and Recast.1548 The United States 

courts have also used terms indicating a narrow application of public policy. For 

example, ‘repugnant to fundamental notions of what is decent and just’.1549 A 

violation of public policy should also ‘undermine the public interest, the public 

confidence in the administration of the law or security of individual rights of 

personal liberty or of private property’.1550  
 

                                                           
1541 S 3 (2) (f) of the Ordinance. 
1542 See Krombach (n 1530) paras 22-23.  
1543 An example is the right to fair hearing. See Krombach ibid para 25-26. 
1544 This process is indeed a ‘balancing exercise’, a predominant theme of this thesis. Gambazzi 
v DaimlerChrysler Canada Inc. ECJ, 2 April 2007 ECR I-2563, Case C-394/07 para 47. 
1545 Krombach (n 1530) para 20. 
1546 The need to delimit public policy in South Africa and Nigeria will be discussed in detail shortly.  
1547 Art 27(1) of the Brussels Convention. 
1548 See art 34(1) and art 45 (1) (a) of the Brussels Regulation and Recast respectively. Cf 
‘manifestly incompatible with the public policy of the requested State’ as provided in art 7(1)(c) 
of the 2018 Draft Convention and the November 2017 Draft Convention. 
1549 Ackerman v Levine 788, F. 2d 830, 841 (2d Cir. 1986) 841. See also s 4(b)(3) of the 
UFMJRA; s 4(C)(3) of the UFCMJRA.                                                                                                                                                                            
1550 Levine ibid 841.  
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There are indications in South Africa and Nigeria that public policy should be 

applied narrowly. For example, it has been asserted that a foreign judgment will 

not be enforced in South African courts if such a judgment ‘conflicts with a 

distinctive principle of South African public policy’.1551 Similarly, the Nigerian 

Court of Appeal described an attempt to prevent the enforcement of a foreign 

judgment on public policy grounds as ‘puerile’.1552 In both South Africa and 

Nigeria, however, there is no clear articulation of how to apply public policy 

especially with a view to facilitating the free movement of foreign judgments. 

This lack of clear articulation is highlighted by the relative sparsity of insights 

and definitions with respect to South Africa and Nigeria. 
 

The scope of public policy is determined by national considerations in South 

Africa and Nigeria because both countries have no recourse to external law with 

respect to the recognition and enforcement of foreign judgments. South African 

common law and statutory law contain provisions concerning public policy. 

Under the South African Act, a court may set aside the registration of a foreign 

judgment if the enforcement of that foreign judgment would be contrary to South 

African public policy.1553  
 

To enforce a foreign judgment under the Nigerian Ordinance, the registering 

court will consider the cause of action in the foreign court. However, such a 

consideration is very limited and the applicable condition is specific. The foreign 

judgment must be in respect of a cause of action which could not have been 

entertained by the registering court based on public policy or ‘other similar 

reason’.1554 Thus, the cause of action in the foreign court must be contrary to 

Nigerian public policy. The Nigerian court needs to demonstrate a violation of 

public policy.1555 Otherwise, public policy should not be a basis for refusing to 

enforce a foreign judgment.1556  
 

                                                           
1551 HR Hahlo, ‘South Africa’ in K Zweigert (ed) International Encyclopedia of Comparative Law: 
Instalment 37 of International Encyclopedia of Comparative Law Series (Brill 2003) S-88. See 
also E Kahn, ‘Conflict of Laws’ (1973) Annual Survey of South African Law 442. 
1552 Teleglobe (n 224) 120-121. 
1553 S 5(1) of the Act. 
1554 S 3(2) (f).  
1555 Conoil (n 1272) 93. Cf Akingbola (n 198). 
1556 In fact, Olawoyin argued that the provisions of s 3(2) (f) would in inapplicable in such a case. 
See Olawoyin (n 85) 145. See generally, Bamodu, ‘The Enforcement of Foreign Money 
Judgments in Nigeria’ (n 1045) 24.  
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Under the Nigerian Act, the registration of a foreign judgment may be set aside 

if the enforcement of that judgment would be contrary to Nigerian public 

policy.1557 The provisions of the Act are arguably wider than the Ordinance since 

the application of public policy is not qualified by any cause of action.1558 Despite 

such provisions in the Ordinance and the Act, neither statute defines Nigerian 

public policy or stipulates any guide.1559 Insights provided by Nigerian courts 

with respect to defining public policy or providing any guide are sparse. Thus, 

there is significant unpredictability and uncertainty which undermine fairness.  

This is especially so as a core component of cosmopolitan fairness is 

transcending ‘national conceptions of private justice or fairness in individual 

cases’.1560 A lack of predictability and certainty arguably promotes subjectivity 

which also constitutes an impediment to the free movement of foreign 

judgments. A similar challenge of sparsity concerning definitions or statutory 

guides for public policy exists in South Africa as well.  

 

8.2.1 Some Definitions of Public Policy in South Africa and 
Nigeria 

The definitions in South Africa are not only sparse but also often indirect. Such 

definitions need to be extrapolated sometimes. For example, the South African 

courts will not enforce agreements that are ‘clearly inimical to the interest of the 

community, whether they are contrary to law or morality, or run counter to social 

or economic expedience’.1561 Similarly, the South African Court of Appeal in 

considering exceptio doli generalis (essentially bad faith), decided that a ‘grossly 

unreasonable contract’ could not be enforced as it contravened public policy.1562 

However, the court also noted that it could not provide any general definition of 

what constituted dolus or bad faith.1563 
 

In Dale, the Nigerian Court of Appeal endorsed the trial court’s definition of public 

policy: ‘Community sense and common conscience, extended and applied 

                                                           
1557 S 6(1) (a) (v) of the Act.  
1558 Olawoyin (n 85) 145. 
1559 Neither does the Interpretation Act. 
1560 Mills, The Confluence of Public and Private International Law (n 215) 3. 
1561 See the judgment of the South African Supreme Court in Beukus (n 1533) para 9. 
1562 Bank of Lisbon & South Africa v Ornelas [1988] 2 All SA 393 (A) para 25. 
1563 ibid. 
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throughout the State to matters of public morals, health, safety, welfare and the 

like.’1564 Nigerian courts do not enforce acts which are ‘against the public interest 

in the sense that it is injurious to the public welfare or public good’.1565  
 

 

The connotations of public policy in South Africa and Nigeria, to some extent, 

reflect some key judicial insights in the United Kingdom and the United States. 

As long ago as early nineteenth century, Burrough J described English public 

policy as ‘a very unruly horse and when once you get astride it you never know 

where it will carry you’.1566  Indeed, public policy arguments are often 

diversionary and the last line of defence.1567 Roughly a century later, the United 

Kingdom Court of Appeal also required a contextualisation of public policy.1568 

The need for a practical contextualisation is partly due to amorphous but 

profound meanings attached to the doctrine. Such difficulty is also reflected in 

the jurisprudence of the United States. In the United States, public policy has 

been defined as: ‘Fundamental principle of justice, some prevalent conception 

of good morals, some deep-rooted tradition of the common weal’.1569 Part of the 

interpretational difficulties concerning ‘public policy’ is reflected in its relationship 

with ‘policy’. 

 

8.2.2  ‘Public Policy’ and ‘Policy’ 

The use of ‘public policy’ and ‘policy’ may be interchangeable or contextual.1570 

A distinction concerning the use of both terms is not always obvious. For 

example, the 1980 United Kingdom Government announcement in Parliament 

concerning the recognition of foreign governments was described as ‘a 

statement of policy, nothing more’.1571 However, clarity and certainty will be 

                                                           
1564 See Dale Power (CA) (n 740) 714-715. Interestingly, the High Court and the Court of Appeal 
arrived at different conclusions on public policy. 
1565 Total Nigeria Plc v Ajayi (2004) 3 NWLR (Pt 860) 294. See also E Azinge, NIALS’ Laws of 
Nigeria (Annotated): Evidence Act (Safari Books Ltd 2014) 30-31. 
1566 Richardson v Mellish (1824) 2 Bingham 229, 252. 
1567 ibid.  
1568 E.g. An ‘affront to the public conscience’ would not be applied to the detriment of an injured 
employee’s claims. Hewison v Meridian Shipping Services PTE Ltd [2002] EWCA Civ 1821; 
[2003] I.C.R. 766 paras 22, 35 and 60. 
1569 Loucks (n 218) 202. 
1570 Carruthers and Crawford used ‘policy’ and ‘public policy’ in the same sentence but in 
arguably different contexts see JM Carruthers and EB Crawford, ‘Kuwait Airlines Corporation v 
Iraqi Airways Company’ (2003) 52 International and Comparative Law Quarterly 766. 
1571 Kuwaiti Airways Corpn v Iraqi Airways Co (Nos 4 and 5) [2002] UKHL 19 para 323. 
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promoted if public policy is used in a manner not conflated with general policy. 

For example, a governmental ‘policy’ may not reflect the current law or may be 

unknown to the public as the law.1572 In fact, governmental policies sometimes 

influence the enactment of laws.1573  
 

In some other cases, ‘policy’ is used in the sense of public policy. Thus, it is 

important to understand how the relationship between ‘public policy’ and ‘policy’ 

may affect the interpretation of public policy. For example, it is a ‘policy question’ 

to consider the ease and speed with which foreign judgments should be 

recognised without undermining the recognising country’s interests.1574 Such a 

policy question also extends to fairness in the exercise of jurisdiction especially 

as cosmopolitan fairness reflects a consideration of underlying policies that drive 

the free movement of foreign judgments.1575 One of such policies is the 

facilitation of international commerce. 
 

Some South African cases illustrate how ‘policy’ and ‘public policy’ are used in 

South Africa. According to the High Court in Laconian Maritime v Agromar, 

foreign judgments cannot be recognised if they violate ‘South African policy’.1576 

The Court also observed that characterisation should be done in a ‘policy 

conscious manner’.1577 Furthermore, the Court decided that the law of the 

foreign jurisdiction was recognisable subject to the ‘good policy’ of the lex 

fori.1578 In Laurens v von Höhne, the High Court decided ‘as a matter of policy’ 

that the lex fori was relevant for determining whether payment had been made 

by the defendant.1579 Another variant of policy was used in Society of Lloyd’s v 

Romahn. The South African High Court noted that in the light of ‘policy 

considerations’, the lex causae should be applied if a procedural matter in the 

lex causae was a substantive matter in the lex fori.1580 The application of the lex 

                                                           
para 350. The Court even referred to Iraq’s ‘policy of systematic plunder’. See para 362. 
1572 LG Baxter, ‘Rule-making and Policy Formulation in South African Administrative-law Reform’ 
(1993) Acta Juridica 176-177. 
1573 JE Idugboe, ‘Legal Reasoning in Legislation’ in Ohuruogu and Umahi (n 1534) 88. 
1574 Castel, ‘Recognition and Enforcement of Foreign Judgments in Personam and In Rem in the 
Common Law Provinces of Canada’ (n 389) 12. 
1575 S 2.5 of chapter 2. 
1576 Laconian (n 693) 517. 
1577 ibid 519. 
1578 Laconian (n 693) 519. 
1579 Laurens (n 983) 104. 
1580 Romahn (n 709) para 86. 
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causae in this manner was to ensure characterisation vis-à-vis prescription 

reflected the via media which avoided technicalities and promoted fairness.1581  

However, the defendants in Romahn seemed to use ‘policy’ rather differently.1582 

The defendants argued that Booysen J’s approach in Laconian was correct due 

to ‘reasons of policy’.1583 This was so because, in the defendants’ view, it was 

better for the South African court to apply the law it knew than that which it did 

not know. A relationship between ‘policy’ and ‘public policy’ is also evident in 

Nigeria.  
 

In Nigeria, ‘policy’ is sometimes used in the context of public policy. For example, 

‘reciprocity and retaliation’ with respect to foreign judgments enforcement has 

been described as a ‘policy concept’ in Nigeria.1584 Also, enforcing a foreign non-

monetary judgment arguably amounts to giving effect to a foreign country’s 

‘domestic policy’.1585 The need to clarify the use of ‘public policy’ is also reflected 

in how courts may decline to enforce foreign judgments if they are not ‘just and 

convenient’. 

 

8.2.3 Public Policy and the ‘Just and Convenient’ Ground 

In South Africa and Nigeria, there is considerable scope for the courts to 

exercise discretion generally in addition to applying public policy. In South Africa, 

there is no specific provision concerning a ‘just and convenient’ enforcement. 

Nevertheless, the application of that term is evident in enforcement proceedings. 

The South African courts will not enforce foreign judgments if it is not ‘just, fair 

and reasonable’ to do so.1586 This non-enforcement is to prevent the 

enforcement of foreign judgments obtained on the grounds of ‘manifest error 

and irrationality, in the sense of unreasonableness or perversity’.1587 The 

underlying philosophy of the South African approach in applying enforcing 

foreign judgments if it is ‘just, fair and reasonable’ involves discretion. Arguably, 

                                                           
1581 Ibid para 83. See also paras 84-85. 
1582 ibid paras 55 and 70. 
1583 Romahn (n 709) paras 55 and 79-82.  
1584 Olawoyin (n 85) 145. 
1585 Olawoyin thus argued that such enforcement was inconsistent with territorial sovereignty. 
See Olawoyin (n 85) 153. 
1586 Romahn (n 709) para 125. See generally, the South African Act. 
1587 ibid. See para 73 on the use of ‘just, fair and reasonable’. 
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there is no need to apply other discretionary grounds if they are already 

subsumed under public policy. Such discretion applied regarding ‘just, fair and 

reasonable’ is clear in the ‘just and convenient’ ground applied by Nigerian 

courts. 

 

Under the Nigerian Ordinance, the Nigerian courts may enforce the foreign 

judgment if it is ‘just and convenient’ to do so in all the circumstances of the 

case.1588 To compound the potential scope for abuse, the Nigerian Court of 

Appeal emphasised how the High Court used the disjunctive term ‘or’.1589 In 

other words, the High Court decided that it was not ‘just or convenient’ to enforce 

the foreign judgment.1590 Legal certainty and predictability, rather than mere 

technicalities, should be promoted. 

 

Courts may arrive at unfair decisions when technicalities are emphasised.1591 

The Nigerian case of I.F.C v D.S.N.L illustrates how escape routes may be 

expanded by the ‘just and convenient’ ground.1592 The case concerned an 

application to enforce an English judgment. Since the Nigerian High Court 

decided that enforcing the English judgment would not contravene public policy, 

it was wrong to decide that the judgment would be unjust or inconvenient to 

enforce. Apart from not being contrary to public policy, the High Court had found: 

1) the Nigerian proceedings were disclosed to the English court and both claims 

were different 2) there was no fraud, and 3) there was no Nigerian anti-suit 

injunction restraining the English proceedings. Thus, the Court of Appeal 

decided that the decision of the trial court was ‘a contradiction in terms’.1593 The 

‘just and convenient’ ground arguably contributes to an unnecessary expansion 

of the Nigerian courts’ discretionary powers under the Ordinance which has 

been described as ‘frighteningly wide’.1594 The ‘just and convenient’ ground is 

also redundant in the light of public policy provisions. In any case, the broad 

                                                           
1588 S 3(1). 
1589 D.S.N.L Offshore Ltd (n 552) 634. 
1590 Even though the judgment had already been registered. See D.S.N.L Offshore Ltd (n 552) 
635 and 637. 
1591 Erskine (n 1251) 1091. 
1592 D.S.N.L Offshore Ltd (n 552) 637.  
1593 ibid 637. 
1594 See the dissenting opinion of Muhammad JCA in Shona-Jason Ltd (n 737) 63. 
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discretionary powers of the South African and Nigerian courts highlight the need 

to narrow the scope of public policy to ensure cosmopolitan fairness. This 

delimitation of public policy includes balancing the interests of litigants and the 

State. 

 
8.3 The Delimitation of Public Policy 

As already noted, public policy is often shrouded in vagueness. Although public 

policy is expressed as ‘pure law’,1595 its legal content does not reflect any clear 

legal guidelines as to how public policy may be determined. Thus, determining 

the boundaries of public policy is a significant challenge. Arguably, public policy 

is a legal issue that may even require non-legal considerations.1596 
 

Historically, courts have had the tendency to use public policy in a manner that 

makes it interwoven with other grounds on which the enforcement of foreign 

judgments may be denied. Such other grounds are lack of jurisdiction, fraud and 

inadequate notice.1597 Where such other grounds exist (as in the case of South 

Africa and Nigeria), they should be applied separately rather than conflated with 

public policy as a general ground. This separate application of other grounds is 

one way by which the scope of public policy can be narrowed. A deliberate effort 

to narrow the scope of public policy is also necessary because there is a 

tendency to subsume issues such as fraud or penal/revenue law of the foreign 

state under public policy. However, public policy is sometimes used as a term 

by itself. For example, in Laconian the South African High Court observed that 

‘a foreign judgment will not be recognised if it was obtained by fraudulent means 

or if it is contrary to South African policy or if it would enforce a penal or revenue 

law of the foreign state’.1598 On the other hand, the same example of fraud also 

illustrates how public policy may overlap with other grounds on which courts may 

decline to enforce a foreign judgment. In Romahn, the South African High Court 

observed that the plaintiff did not ‘contract out of his own fraud’ by holding the 

                                                           
1595 Briggs, ‘Crossing the river by feeling the stones: Rethinking the law on foreign judgments’ (n 
442) 18. 
1596 E.g. morality, which is a fundamental component of public policy in South Africa and Nigeria. 
1597 RB von Mehren and ME Patterson ‘Recognition and Enforcement of Foreign-Country 
Judgments in the United States’ (1974) 6(1) Law and Policy in International Business 61. 
1598 Laconian (n 693) 517. 
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defendant to the terms of the reconstruction and renewal scheme. Enforcing the 

English judgment was therefore not contra bonos mores, a term which clearly 

reflects public policy.1599 It would be unfair to enforce a foreign judgment in such 

a case.1600 
 

In delimiting public policy, it is critical not to import other categories that 

unnecessarily expand the undefined scope of public policy. For example, the 

finality of judgments should not be undermined by technicalities that do not 

reflect fairness for litigants. In appeal cases for example, a judgment creditor 

should be allowed to enforce a foreign judgment where the judgment creditor 

did not appeal before the expiration of the appeal period.  In Blanchard v Evans, 

the South African High Court decided that it was a ‘common-sense approach’ to 

enforce such a foreign judgment from the United States and the enforcement 

did not violate public policy.1601 The judgment debtor should not benefit from a 

failure or delay in filing the appeal. This is analogous to the claimant not being 

punished for the extended length of a trial.1602 Such considerations reflect the 

balancing of interests between litigants and the State to ensure cosmopolitan 

fairness. 
 

The often-blurred boundaries of public policy further complicate its 

interpretational difficulties.1603 Nevertheless, a common core in public policy 

matters should be fairness and attaining such commonality requires criteria that 

transcend personal ideas of fairness.1604 Such criteria may be conceptualised 

by first considering issues which ought to provoke general objections or even 

outrage. This thesis suggests the ‘comparative shock test’ in this context.  

 

8.3.1 The Comparative Shock Test 

The ‘comparative shock test’ involves a consideration of issues from the 

perspective of provoking general objections or outrage, by comparing 

                                                           
1599 Romahn (n 709) 110. 
1600 ibid 110. 
1601 Blanchard v Evans (n 802) paras 8-10, Malan J. 
1602 Cf Eden v Pienaar 2001 (1) SA 158 (W) 158-9. 
1603 Discussed in s 8.2 of this thesis. 
1604 BG Peters, Advanced Introduction to Public Policy (Edward Elgar Publishing 2015) 156. The 
need to avoid subjective notions of fairness was discussed at length in chapter 2 on the 
application of fairness in this thesis. 
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jurisdictions. In other words, the central question is whether the issue is so 

fundamental as to attract common or widespread disapproval. A similar test that 

inspires the comparative shock test is the ‘shock-the-conscience test’. 
 

The ‘shock-the-conscience test’ was espoused by the United States Supreme 

Court in a criminal context concerning state agents’ conduct more than half a 

century ago.1605 This test protects ‘canons of decency and fairness’,1606 but has 

also been criticised for promoting judges’ subjective views as to what may shock 

the conscience of the court.1607 Such criticisms do not diminish the fundamental 

essence of the shock-the-conscience test for several reasons. First, several 

insights into public policy in South Africa and Nigeria reflect the centrality of the 

shock element.1608 Secondly, the standard of proof is much higher in criminal 

proceedings than in civil proceedings and the safety of the public is directly at 

risk.1609 In civil proceedings such as the recognition and enforcement of foreign 

judgments however, a balance of probabilities would suffice. Thirdly, and 

perhaps, most importantly, the United States Supreme Court deliberately did not 

adopt any comparative approach in espousing the shock-the-conscience 

test.1610 This third reason creates the foundation for proposing the ‘comparative 

shock test’. 
 

The ‘comparative shock test’ is premised on two conditions. First, the 

comparative analysis of certain fundamental objections which should offend the 

sensibilities of litigants (whether judgment creditors or judgment debtors) and 

people of any civilised justice system. Under this comparative analysis, South 

Africa and Nigeria should also share such objections. An example of such 

objections is fair hearing. A defendant should not be denied a reasonable 

opportunity to defend a claim. A denial of fair hearing should offend the 

sensibilities of anyone and cause shock. On the other hand, a compensation for 

                                                           
1605 Rochin v California 342 U.S. 165 (1952). The phrase ‘shock the conscience’ had however 
been used by the US Supreme Court as long ago as the second half of the 19th century. See 
Graffam v Burgess 117 U.S. 180 (1886). 
1606 Rochin (n 1605) 169. 
1607 See generally, RB Levinson, ‘Reining in Abuses of Executive Power through Substantive 
Due Process’ (2008) 60(3) Florida Law Review 519. 
1608 Ornelas (n 1562) para 25. 
1609 The standard is much higher than in criminal matters in Nigeria and South Africa. See Ozaki 
v State [1990] 1 NWLR (Pt 124) 92; Maemu v The State [2011] ZASCA 175. 
1610 The Rochin court referred to those as ‘essentially different, even if related, problems’. See 
Rochin (n 1605) 174. 
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the breach of an agreement ordinarily should not cause any shock as to 

undermine public policy. An exception is where such damages were awarded 

arbitrarily.1611  
 

There is robust English and United States case law support for the underlying 

tenets of the essence of the ‘comparative shock test’. Under the English 

common law, for example, non-recognition based on public policy requires a 

narrow judicial interpretation.1612 It is critical to consider what would shock the 

‘sense of justice’ of the recognising country.1613 It is instructive that words such 

as ‘shock’ and ‘outrage’ are used in determining what would amount to a 

violation of public policy. These words carry extreme connotations of repulsion 

or anger.1614 Such connotations with respect to public policy also indicate that 

there should be a focus on what would be ‘seriously offensive’ to the recognising 

country’s notion of fairness.1615 Both conditions on which the comparative shock 

test is premised, provide support for the cosmopolitan fairness approach of 

balancing State interests and litigants’ interests in the light of international 

commerce. 

 

Secondly, fundamental objections should also clearly undermine the spirit of the 

Constitution or grundnorm.1616 A denial of fair hearing illustrates this second limb 

of fundamental objections, as such denial would violate most constitutional 

provisions including those of South Africa and Nigeria.  Both conditions 

(fundamental objections and undermining the spirit of the grundnorm) reflect the 

relationship between litigants or the populace and the State respectively. It is 

critical to adopt an approach that considers both conditions and strikes a 

balance between litigants’ interests and State interests. Such an approach will 

promote fairness in the application of public policy and ultimately facilitate the 

                                                           
1611 This also depends on a characterisation of the damages and is discussed further under the 
blocking escape routes section. 
1612 Cf Kuwaiti Airways Corp v Iraq Airways Co (n 1571) where an Iraqi law in clear breach of 
international law was not recognised. 
1613 Loucks (n 218) 112 
1614 Loucks (n 218) 202. 
1615 Von Mehren and Patterson, ‘Recognition and Enforcement of Foreign-Country Judgments 
in the United States’ (n 1597) 61. 
1616 The South African Supreme Court described this as the ‘underlying values’ of the 
Constitution. See Bredenkamp v Standard Bank of SA Ltd 2010 (4) SA 468 (SCA) para 39. 
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free movement of foreign judgments. Thus, the ‘cosmopolitan fairness test’ can 

supplement the ‘comparative shock test’.  

 

8.3.2 The Cosmopolitan Fairness Test 

Striking a balance between State and litigants’ interests is a core component of 

cosmopolitan fairness.1617 Such fairness cannot be suited to subjective 

connotations (whether of individuals or of States) in the light of public policy.1618  

Significant support for the application of cosmopolitan fairness can also be found 

in the earlier arguments concerning the theoretical bases for the recognition and 

enforcement of foreign judgments.1619 Huber’s maxims did not restrict the free 

movement of foreign judgments especially in contractual matters. This is so 

even though he clearly founded the conflict of laws on territorial sovereignty and 

the absolute power of the sovereign on those permanently or temporarily within 

the sovereign’s territory.1620 Huber also conceded that the free movement of 

foreign judgments should ‘not cause prejudice to the power or the rights of such 

government or of its subjects’.1621 Huber’s analysis partly influenced the need 

for a ‘qualified obligation’ as used in this thesis. 
 

The obligation to enforce foreign judgments is qualified because, although the 

free movement of foreign judgments should be encouraged, the enforcement of 

such judgments should not undermine public policy. This is where the 

‘cosmopolitan fairness test’ is illustrative. It is critical to be mindful of what 

reasonably may amount to violating public policy with respect to commercial 

judgments. As earlier argued in this chapter, the delimitation of public policy 

should be determined by the categories of judgments to which public policy 

should be applied. For example, it is arguably not constructive to apply the same 

standards or even perceptions of public policy to judgments concerning 

matrimonial causes and commercial judgments.1622 This is because matrimonial 

                                                           
1617 S 2.5 of chapter 2.  
1618 Loucks (n 218) 202. 
1619 See chapter 5 on theoretical bases. 
1620 Lorenzen, Huber’s De Conflictu Legum (n 100) 403 para 2. 
1621 ibid 
1622 In this regard, Novicoff argued that family law matters had a ‘natural connection with religion 
and public morality’. See ML Novicoff, ‘Blocking and Clawing Back in the Name of Public Policy: 
The United Kingdom’s Protection of Private Economic Interests against Foreign Adverse 
Adjudications’ (1985) 7(1) Northwestern Journal of International Law & Business 23. On the 
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causes involve sensitive issues concerning public interest and social values, 

such as the best interests of the child. The ‘cosmopolitan fairness test’ (in 

addition to the ‘comparative shock test’) is also useful in distinguishing how 

public policy may be applied in different contexts. Conduct which may be so 

offensive as to shock the conscience of the courts in other categories of foreign 

judgments may not be so in commercial judgments. In other words, the 

parameters by which public policy may be determined should be more narrowly 

construed in private international law.1623 This is especially so in commercial 

matters and from the perspective of indirect jurisdiction.  
 

 

 

It is critical to consider State interests with a view to determining how the court 

addressed can promote the recognition and enforcement of foreign judgments 

in a fair manner. It is particularly necessary to ensure a political acceptance of 

such determinants concerning fairness. To achieve a political acceptance, it is 

practical to consider what is repugnant to the ‘fundamental conceptions of 

justice’ of the recognising State.1624 Generally, such fundamental conceptions 

should be found in substantive rather than procedural law. It is useful to consider 

what purpose a rule seeks to achieve and whether the purpose has been 

achieved substantively. For example, it is a fundamental conception of justice in 

South Africa and Nigeria that there should be a remedy where a right has been 

infringed.1625 This is a fundamental part of the law of contract or obligations. 

Therefore, the recognising court should not, for example, reject enforcement 

merely because of the amount of damages. The court should rather consider 

what purpose such damages serve. If the purpose is compensatory, then such 

damages should be enforced as far as there was no arbitrary award in the 

foreign court.1626 The issue of damages will be discussed in detail shortly. Before 

then, it is necessary to examine fair hearing and fraud. 
 

                                                           
justifiability of adopting a more flexible recognition and enforcement approach to non-
matrimonial causes, see Hill and Shúilleabháin (n 445) paras 1.175. 
1623 Carruthers and Crawford (n 1570) 768. 
1624 Wurmnest (n 667) 195. 
1625 Oosthuizen v Road Accident Fund [2011] 4 All SA 71 paras 24, 26-27 (SCA); Mudasiru v 
Onyearu (n 739) 447. 
1626 For the need to possibly go beyond characterisation or labels (such as ‘punitive’ ‘exemplary’ 
or ‘multiple’) with a view to achieving any compensatory purpose, see Wurmnest (n 667) 196-
197.  
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Fair hearing and fraud are listed as grounds separate from public policy in South 

African statutory law.1627 This is the same for Nigerian statutory law.1628 This 

separation has significant but potentially confusing implications. It is difficult to 

imagine where a court will reject the argument that enforcing a foreign judgment 

procured by fraud or in breach of fair hearing violates public policy. This is 

especially so where such breach of natural justice or procurement of the 

judgment by fraud occasioned an injustice. Furthermore, there may be overlaps 

between fair hearing and fraud,1629 since they are sometimes discussed 

alongside public policy.1630 The relationship between fair hearing and public 

policy is also significant in Nigeria especially considering the complexity of the 

legal regime on the recognition and enforcement of foreign judgments. Although 

the English common law may apply in Nigeria in certain cases,1631 it should not 

apply in the areas of public policy and fair hearing.1632 This is because cultural 

norms and constitutional principles define public policy and fair hearing. Fair 

hearing is an epitome of constitutional principles in South Africa and Nigeria. 

 

8.3.2.1 Fair Hearing 

Natural justice comprises two core elements: the duty of courts or tribunals to 

hear the other party and their duty to be impartial.1633 Natural justice is thus the 

basis for the right of fair hearing, a right enshrined in the Constitutions of South 

Africa and Nigeria.1634   
 

                                                           
1627 In the context of fair hearing and fraud in South Africa, see s 5(1) (c) and s 5(1) (d) of the 
Act respectively.  
1628 In the context of fair hearing and fraud under the Ordinance, see s 3 (2) (c) and s 3 (2) (d) 
respectively. Regarding fair hearing and fraud under the Act, see s 6 (1) (a) (iv) and s 6 (1) (a) 
(iv) respectively. 
1629 Project 121 of 2006 (n 85) para 4.2.91. 
1630 Project 121 of 2006 (n 85) paras 4.2.85–4.2.98. On the inevitability of overlaps between 
public policy, fraud and natural justice, see Dicey, Morris and Collins (n 9) paras 14-142 and 14-
143. Briggs, Private International Law in English Courts (n 501) paras 6.193 and 6.197. 
1631 See section on the applicable laws on the recognition and enforcement of foreign judgments 
in Nigeria. 
1632 For example, the content of public policy strictly is a matter for English law even though the 
Brussels legal regime may influence the content. Briggs, Private International Law in English 
Courts (501) para 6.61. The UK Supreme Court observed that English public policy should be 
‘illuminated by clearly established principles of international law’. See Kuwaiti Airways Corpn v 
Iraqi Airways Co (n 1571) para 323. 
1633 Baxter ‘Fairness and Natural Justice in English and South African Law’ (n 146) 608. 
1634 S 34 of the South African Constitution. Romahn (n 709) 23. See also s 36 of the Nigerian 
Constitution. 
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Enforcing judgments obtained without hearing both sides contravenes public 

policy.1635 Cognovit proceedings (essentially obtaining a judgment based on the 

defendant’s written confession and without a trial) also contravene public 

policy.1636 These important components of South African law are also relevant 

in the application of cosmopolitan fairness. For example, under South African 

common law, natural justice is usually ‘confined to the procedure adopted in the 

foreign court’.1637 Thus, the South African courts consider international 

implications and the free movement of judgments when they apply public policy. 

To set some practical guidelines therefore, the Natal Provincial Division (on 

appeal from the judgment of Shearer J) in Duarte v Lissack stated that merely 

depriving a party of the right to appear by the operation of a procedure or a set 

of rules will violate natural justice only if it ‘operates unfairly…’.1638   
   

The South African Act provides that service of proceedings must accord with the 

procedure stipulated in the foreign court. Thus, the Act provides for a formal 

rather than a substantive test as to whether the defendant was notified.1639 

Where there is no express stipulation regarding procedure in the foreign 

jurisdiction, the emphasis will be on whether the defendant received a 

reasonable notice of proceedings.1640 In any case, it is essential that the 

defendant did not appear in the foreign court.1641 Arguably, the formal 

requirement of the Act does not diminish the need to comply with substantive 

notice.1642 In other words, a formal procedural requirement of inadequate or 

unreasonable notice should not be accepted in the light of constitutional 

requirements.1643 Thus, a lack of direct notice should not invalidate proceedings 

                                                           
1635 CJH Lynden, Enforcement of Judgments, Awards & Deeds in Commercial Matters (1st edn, 
Thomson Reuters 2013) 273. 
1636 Lynden ibid 274. Steinberg v Cosmopolitan National Bank of Chicago 1973 (3) SA 885 
(RAD). 
1637 E Spiro, ‘Enforcement of a Foreign Judgment Sounding in Money against a Fugitive from 
Justice’ (1974) Comparative and International Law Journal of Southern Africa 339 – 344. 
1638 1973 (3) SA 615 (D) at 622. 
1639 S 5(1) (c) of the Act. 
1640 ibid. 
1641 ibid. 
1642 Project 121 of 2006 (n 85) para 4.2.91. 
1643 S 34 of the South African Constitution. See also s 36 of the Nigerian Constitution. 
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where there is clear evidence that the defendant was aware of the proceedings. 

A default judgment may then be awarded.1644  
 

Nigerian statutory provisions concerning fair hearing in the recognition and 

enforcement of foreign judgments are like those of South Africa. Under the 

Nigerian Ordinance, a foreign judgment will not be enforced if the defendant was 

not ‘duly served’ with the process of the original court and did not appear.1645 

The Act specifically states that due service in accordance with the foreign law is 

not enough to guarantee fair hearing. The defendant must receive notice of the 

proceedings ‘in sufficient time’ to ensure proper preparation for the defence.1646 

The Nigerian courts consider fair hearing in a substantive rather than formal 

manner. Thus, even if service of court processes in the foreign jurisdiction was 

carried out in a manner different from how service is conducted in Nigeria, the 

service is valid if there was no evident injustice.1647 This is especially so if the 

foreign court specifically decided that there was valid service.1648 It is a different 

matter if the processes of a foreign court are served in Nigeria. In such a case, 

the service should comply with Nigerian law. In Ramon v Jinadu, there was a 

fundamental objection when a judgment creditor sought to enforce an English 

judgment.1649 The objection was because the defendant was not served 

personally with the writ of summons but by a firm of solicitors, contrary to 

Nigerian law. The Nigerian Court of Appeal did not enforce the foreign 

judgment.1650 
 

The attitude of recognising service of processes in the foreign jurisdiction 

according to the rules of that jurisdiction is particularly illustrative of 

cosmopolitan fairness, especially the need to consider the need to facilitate 

international commerce when balancing State and litigants’ interests. 

Nevertheless, a lack of any jurisdictional ground connecting the defendant to the 

foreign court may be decisive even where there was valid service according to 

                                                           
1644 Society of Lloyds’s v Price (n 176) paras 2 and 8. See generally, Gabelsberger v Babl (n 
1093) 677. 
1645 S 3(1) (c) of the Ordinance.  
1646 S 6(1)(a)(iii) of the Act. 
1647 See generally, Teleglobe (n 224) 108. 
1648 Teleglobe (n 224) 133. 
1649 [1986] 5 NWLR (Pt 45) 100. 
1650 ibid 108. 
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the foreign jurisdiction. In Grosvenor Casinos Ltd. v Halaoui, the Nigerian 

Supreme Court decided that the English judgment was not enforceable in 

Nigeria. This is because although the defendant was duly served with the 

processes of the English court in Nigeria, he neither appeared nor was there 

any evidence that he was resident at any time in the foreign jurisdiction.1651 

There are some concerns about the decision in Halaoui,1652 but it demonstrates 

that the Nigerian courts will be cautious where the defendant did not submit to 

the jurisdiction of the foreign court. This caution by the courts extends to cases 

where a litigant alleges fraud. 

 

8.3.2.2 Fraud 

In South Africa, foreign judgments obtained fraudulently will not be enforced.1653 

South African courts distinguish between ‘intrinsic fraud’ and ‘extrinsic fraud’.1654 

‘Intrinsic fraud’ comprises issues on which bases the South African courts will 

set aside their judgments. This is especially so where the allegations of fraud 

were raised and rejected by the original court.1655 Extrinsic fraud comprises 

issues on which bases the South African courts may set aside their judgments. 

In other words, the South African courts would set aside their own judgments in 

cases of extrinsic fraud if they were aware of the true facts.1656 An example of 

extrinsic fraud is where the fraud undermined the defendant’s right to fair 

hearing.1657 The precise limits of intrinsic and extrinsic fraud are, however, 

unclear vis-à-vis other jurisdictions. For example, perjury is classified as 

extrinsic fraud in South Africa,1658 but perjury is classified as intrinsic in the 

                                                           
1651 Halaoui (n 18) 312 and 338. 
1652 In the last chapter, it was argued that the decision is debatable because the Court did not 
consider whether the defendant carried on business. The Supreme Court also considered that 
its own decision impeded international commerce but was helpless in view of the law. See 
Halaoui (n 18) 338. 
1653 S 5(1) (d) of the South African Act.  
1654 Forsyth Private International Law (n 230) 463; E Khan, ‘Conflict of Laws’ (1966) Annual 
Survey of South African Law 433; para 4.2.92-4.2.94 of Project 121 of 2006 (n 85). 
1655 E Khan, ‘Conflict of Laws’ (1966) Annual Survey of South African Law 433. Forsyth, Private 
International Law (n 230) 463. 
1656 Forsyth, Private International Law (n 230) 463; Khan, ‘Conflict of Laws’ ibid 433 and 442. 
1657 Khan, ‘Conflict of Laws’ ibid 433. 
1658 Forsyth Private International Law (n 230) 463; Khan, ‘Conflict of Laws’ ibid 433, Project 121 
(n 85) para 4.2.92.  
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United Kingdom.1659 Arguably, such technical classifications of fraud neither 

promote clarity nor are they necessary.1660 As will be further discussed in the 

context of Nigeria, it is more practical to consider the substantive effect of fraud 

with a view to facilitating the free movement of judgments.  
 

The lack of clarity concerning intrinsic and extrinsic fraud further underscores 

the need to attain fairness rather than focus on technicalities.1661 The essential 

point is that it is unfair to enforce foreign judgments procured fraudulently. A 

fraudulent procurement of foreign judgments is unfair to litigants where they 

suffered an injustice and unfair to States because such an enforcement 

potentially undermines public policy. In the latter case concerning States, a key 

issue should be whether the registering court would have decided the case 

differently if the true facts were known. The rather tenuous distinction between 

categories of fraud is not applicable in Nigeria. 
 

Foreign judgments obtained by fraud will not be enforced in 

Nigeria. 1662Allegations of fraud concerning the recognition and enforcement of 

foreign judgments have seldom arisen in Nigeria. Nevertheless, the attitude of 

Nigerian courts can be deduced from some cases with respect to private 

international law and domestic law. In 21st Century Technologies Ltd. v 

Teleglobe America, Inc., the applicant sought to set aside a foreign judgment 

which was registered by the Nigerian Court of Appeal. One of the grounds for 

the application was that the judgment debtor obtained the Court of Appeal’s 

judgment by fraud partly because the registration involved a consequential 

order.1663 The Court of Appeal conceded that the fraudulent procurement of a 

judgment by a party was a basis on which a court could set its own judgment 

aside. However, the application failed having been described as ‘not only puerile 

but unimpressive’.1664 

                                                           
1659 Dicey, Morris and Collins (n 9) para 14-138. For a similar position in the United States, see 
GB Murr, ‘Enforcing and Resisting Judgments’ in DJ Levy (ed) International Litigation: Defending 
and Suing Parties in U.S. Federal Courts (ABA Publishing 2003) 353.  
1660 Some authors avoid the intrinsic-extrinsic distinction altogether vis-à-vis the UK. For 
example, see Fawcett and Carruthers (n 377) 551-556. 
1661 The avoidance of technicalities has been a major theme in this thesis. See Chapter 6, s 
6.7.5.2 on the critique of the via media. 
1662 S 3(2)(d) of the Nigerian Ordinance. 
1663 Teleglobe II (n 1346) 110. 
1664 ibid 120-121. 
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Domestically, the Nigerian courts are also averse to setting aside judgments 

based on fraudulent procurement. For example, where there is an allegation of 

perjury, the question is whether the court’s decision would have been different 

if the accurate facts came to light. In other words, the concern of the courts is 

whether the fraudulent conduct resulted in an injustice.1665 Even where there 

was an injustice, the victim of such fraudulent procurement needs to raise the 

issue promptly before the court that gave the judgment. Otherwise, such an 

applicant may be estopped from challenging the judgment based on fraud.1666 

There is much to recommend in the emphasis of the Nigerian courts on 

substantial justice or fairness rather than technical categorisations concerning 

fraud. This emphasis on substantial justice or fairness is consistent with the 

earlier argument that substantial justice is essentially used in the sense of 

fairness under Nigerian law.1667 The emphasis on substantial justice or fairness 

also promotes clarity and certainty. This is because litigants can expect that the 

court will avoid undue technicalities in the recognition and enforcement of 

foreign judgments. The emphasis on substantial justice or fairness also reflects 

cosmopolitan fairness especially as an undue emphasis on technicalities 

impedes the free movement of judgments and international commerce 

generally. Arguably, therefore, putting foreign judicial systems on trial could 

undermine cosmopolitan fairness.  
 

In both South Africa and Nigeria, there is no evidence that the courts will put 

foreign judicial systems on trial due to allegations that foreign judgments were 

procured fraudulently. There is merit in the view that the gross deficiency of a 

foreign judicial system is more appropriately considered under public policy than 

fraud.1668 Even so, it is arguably unfair to impede the free movement of foreign 

judgments based on a stereotype that the judicial systems of certain countries 

are grossly deficient. While it is understandable to make presumptions in favour 

of certain jurisdictions, serious allegations of fraud should be considered 

                                                           
1665 See generally, Olufumise v Falana [1990] 3NWLR (Pt 136) 1 SC. 
1666 Ntuks v Nigeria Ports Authority [2007] 13 NWLR (Pt 1050) 392.  
1667 See the section on the application of fairness in this thesis. 
1668 Dicey, Morris and Collins (n 9) para 14-143. Cf AK Investment CJSC v Kyrgyz Mobil Tel Ltd 
[2011] UKPC 7 paras 109-119.  
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individually.1669 Arguably, making a presumption in favour of certain jurisdictions 

and mere labelling are particularly doubtful regarding the award of damages. 

 

8.3.2.3 Damages 

Essentially, the award of damages concerns monetary remedies for the breach 

of an obligation.1670 Ascertaining the quantum of damages which may be 

awarded to compensate for loss or injury and when they may be enforced, 

illustrate the relationship between interests of the State and litigants.  Although 

the award of damages is a matter between litigants and for the benefit of the 

judgment creditor, the State would intervene where the enforcement of such 

awards violates public policy.  
 

Under the Protection of Businesses Act,1671 foreign judgments directing the 

payment of multiple or punitive damages cannot be recognised or enforced in 

South Africa. Under this Act, ‘multiple or punitive damages’ essentially means 

any amount awarded as damages that exceed the amount which the court 

determines as compensation for any damage or loss sustained. The scope of 

the Act itself is important, especially with respect to the recognition and 

enforcement of foreign judgments. This is because foreign judgments cannot be 

enforced if the provisions of the Act preclude the enforcement of such 

judgments.1672 Furthermore, in Jones v Krok, the South African High Court 

decided that punitive or exemplary damages contravened South African public 

policy.1673  Jones v Krok also provides some bases to consider how public policy 

can be applied in a manner that facilitates the recognition and enforcement of 

foreign judgments. The South African High Court in Jones v Krok precluded the 

judgment creditor from recovering an amount characterised by the United States 

court as ‘compensatory damages’.1674 This was to compensate for the breach 

                                                           
1669 For the view that the English court will make presumptions in favour of the United States 
District Court (for the Southern District of New York) with respect to allegations of fraud, see 
Briggs, Private International Law in English Courts (n 501) para 6.196. 
1670 Cavendish Square Holding BV v Makdessi [2016] A.C. 1172 para 9.  
1671 S 1A of the Protection of Businesses Act 99 of 1978. S 1(3) of the Act provides that the 
relevant transaction must fall within the remit of ‘mining, production, importation, refinement, 
possession, use or sale of ownership to any matter or material, of whatever nature, whether 
within, outside, into or from the Republic’.  
1672 Krok (n 290) 685. 
1673 Krok (n 290) 696. 
1674 ibid 696. 
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of the Joint Venture Agreement. The South African Supreme Court of Appeal 

did not find any evidence that the American court awarded such damages 

arbitrarily. Therefore, public policy was not a basis to deny the judgment creditor 

enforcement.1675 
 

In Nigeria, unlike the Act, the Ordinance does not specifically mention ‘damages’ 

in the definition of ‘judgment’.1676 However, the courts may enforce foreign 

judgments containing damages under Nigerian law generally.1677 Such 

damages may also be awarded in respect of foreign judgments concerning 

contractual breaches.1678 In cases such as Shona-Jason and Teleglobe II, the 

courts did not specify objectionable categories of damages.1679 There are two 

possible reasons. First, the award of damages in Nigerian foreign judgments 

cases generally has not been contentious. Secondly, Nigerian courts do not 

clearly designate any category of damages as contravening public policy. Under 

Nigerian law, damages are essentially general or special. General damages are 

presumed to flow naturally from the contractual breach or injury.1680 Special 

damages need to be proved.1681 It is necessary to understand the attitude of 

Nigerian courts to damages. 
 

In the recent case of British Airways v Atoyebi,1682 the Nigerian Supreme Court 

clarified that the primary aim in awarding damages was compensation rather 

than punishment.1683 Thus, the interest of the court is to restore the aggrieved 

party to the position before the contractual breach.1684 Atoyebi is also important 

because it involved international elements concerning a contractual breach. The 

High Court and the Court of Appeal had awarded damages to the respondent 

for ‘stress and inconvenience of travelling’ to Heathrow Airport to reclaim his 

luggage.  The Supreme Court decided that such special damages would amount 

                                                           
1675 The Supreme Court did not deal with the punitive damages aspect. See also Danielson v 
Human (n 1076). 
1676 See s 2 of the Ordinance and s 2(1) of the Act. 
1677 See the Court of Appeal judgment in Abdulahi (n 737) 566. 
1678 In Shona-Jason Ltd (n 737), the foreign judgment was set aside on other grounds such as 
fair hearing at p 37-38. For damages, see also Teleglobe II (n 1663)120. 
1679 Teleglobe II (n 1346) 
1680 UAC Nigeria Plc v Irole [2002] FWLR (Pt 113) 351, 362 (CA). 
1681 ACB Plc v Ndoma-Egba [2001] FWLR (Pt 53) 81, 99 (CA). 
1682 [2014] 13 NWLR (Pt 1424) 253. 
1683 See also the Supreme Court judgment in Agu v General Oil Limited [2015] 4LEDLR-6. 
1684 See also Cameroon Airlines v Otutuizu [2011] 4 NWLR 4NWLR (Pt 1238) 512. 
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to double compensation since the respondent had been ‘fully compensated’ with 

respect to travel cost, hotel booking, communication expenses and loss of 

professional time.1685 A straightforward way of understanding the Nigerian legal 

position is that the courts are against double compensation and arbitrariness. 

The categorisation (special, punitive, exemplary, multiple etc) is of less 

importance. For example, the Nigerian courts will seldom award punitive 

damages for breach of contract,1686 but they will do so if considered appropriate. 

An example is where a breach of contract causes injury to credit or 

reputation.1687 
 

In both South Africa and Nigeria, the courts should be able to adopt an approach 

based on cosmopolitan fairness. In addition to considering the need to facilitate 

international commerce, it is critical to strike a balance between the interests of 

litigants and the State. To ensure such fairness in the light of public policy, the 

characterisation of damages awarded by the foreign court should not be 

decisive.1688 The enforcing courts should be concerned about the purpose of the 

damages. The courts should not refuse enforcement merely because the foreign 

court offers litigation advantages such as punitive or exemplary damages.1689 

The courts should rather be concerned with the ‘question of commercial 

justification, reasonableness and fairness’.1690 By avoiding technical 

characterisation and focusing on fairness as argued earlier,1691 the courts should 

consider the effect of the damages awarded. To ensure fairness for both the 

parties and the State, damages should be within the reasonable expectation of 

parties at the time of the contract.1692 Arguably, except specifically proved, 

                                                           
1685 See also Tsokwa Motors (Nig.) Ltd v U.B.A Plc [2008] 2 NWLR (Pt 1071) 347. 
1686 CW Iheme, Towards Reforming the Legal Framework for Secured Transactions in Nigeria: 
Perspectives from the United States and Canada (Springer International Publishing Switzerland 
2016) 274. 
1687 Maritime Management Associates Inc v National Maritime Authority [2012] 18 NWLR (Pt 
1333) 506 SC 544. 
1688 For insights against a dichotomy between general and special damages in contract, see the 
Nigerian Supreme Court case of G.K.F.I (Nig.) Ltd. v NITEL Plc [2009] 15NWLR (Pt 1164) 344. 
1689 Olaniyan, ‘A Review of Judicial and Legislative Approach of Nigeria to Discretionary 
Jurisdiction over Foreign Causes’ (n 225) 216. Cf Beals v Saldanha [2003] 3SCR 416. 
1690 For the argument that the liquidated damages/penalty rule in Nigeria should be abolished in 
the light of increased complex international law transactions see O Odetola, ‘Penalties and 
Liquidated Damages in a Changing World: Rethinking the Common Law Position’ (2015) 6(1) 
Afe Babalola University: Journal of Sustainable Development, Law and Policy 270-271. 
1691 Consistent with earlier arguments on characterisation. See also s 2.5 of chapter 2 on 
cosmopolitan fairness.  
1692 See the Court of Appeal judgment in Onyiaorah v Onyiaorah [2008] All FWLR (Pt 397) 160. 
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neither double compensation nor arbitrariness is within the reasonable 

expectation of parties. This argument also illustrates how cosmopolitan fairness 

involves underlying goals of international commerce and general global 

implications. Sometimes, such global implications may have political or 

economic influences and there are useful illustrations in South Africa. 

 

8.4 International Political Implications 

As earlier noted, State interests concern domestic law but also include political 

and international relations implications. This thesis is not concerned with 

ordering international relations whether politically or economically.1693 However, 

it is helpful to illustrate how enforcing courts sometimes need to consider several 

international implications regarding the application of public policy to attain a 

balance between various interests. For example, the South African case of 

Laurens NO v von Hohne illustrates such balance. The High Court considered 

possible international relations consequences if it upheld the argument that 

some German procedural rules were repugnant to South African ‘ways of 

thinking’.1694 The Court decided that a foreign rule could be rejected on public 

policy grounds only where it violated ‘some deep-rooted conception of good 

morals’. The Court further decided that payment had been proved on a balance 

of probability. It adopted the via media approach and applied the German law 

with respect to prescription with a view to ensuring fairness. As such, it found no 

conflict between South African and German law since both characterised 

prescription as substantive.  
 

Another example of how cosmopolitan fairness may be applied concerns 

revalorisation, a process of mitigating inflation on the amount of a claim. In Eden 

v Pienaar, the South African court considered that it would be unfair to pay a 

claimant in depreciated currency. This is especially so where the delay in 

establishing the claim was not caused by the claimant.1695  Factoring the interest 

                                                           
1693  See s 2.5 of chapter 2 on cosmopolitan fairness. 
1694 See Laurens (n 983) 121. In fact, the Court stated: ‘I fear that the German Ambassador may 
deliver a note to our Department of Foreign Affairs’. See p 121.  
1695 Eden v Pienaar (n 1602) 158-159. On the ‘obligation to pay an amount which has been 
definitively quantified in the currency denominated’ in the foreign judgment, see Barclays Bank 
of Swaziland Ltd v Mnyeketi 1992 (3) SA 425, 436. 
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on a judgment debt is a regular feature of claims in Nigeria. Such interests are 

also reflected in applications to enforce foreign judgments. An example is IFC v 

DSNL which concerned an application to enforce the principal sum with 

interest.1696 Another illustration of cosmopolitan fairness concerns the integrity 

and value of evidence in South Africa. The South African High Court once 

decided that inserting a clause stating that records and calculations provided by 

a division of the plaintiff was ‘conclusive evidence’ was not contrary to public 

policy.1697 This was particularly so where agreed by both parties.1698  
 

Parties’ agreements are subject to South African public policy including any 

relevant statute. The Protection of Businesses Act contains provisions 

concerning public policy.1699 This Act is particularly significant because of its 

overriding clause and the powers of the Minister of Economic Affairs. Foreign 

judgments cannot be enforced if they contravene the Act regardless of ‘anything 

to the contrary contained in any law or other legal rule’.1700 The enforcement of 

foreign judgments is also subject to the permission of the Minister of Economic 

Affairs.1701 Such judgments must arise from acts or transactions that concern 

‘the mining, production, importation, exportation, refinement, possession, use or 

sale of or ownership to [sic] any matter or material, of whatever nature, whether 

within, outside, into or from the Republic’.1702 Although the Act has not been 

used to frustrate the enforcement of foreign judgments,1703 its retention as a 

relevant law in the recognition and enforcement of foreign judgments does not 

promote the enforcement of obligations.1704 The South African legislator may 

have sought to protect national interests when the Protection of Businesses Act 

was enacted. However, international commerce has since developed in an 

                                                           
1696 D.S.N.L Offshore Ltd (n 552) 620. 
1697 Romahn (n 709) paras 13 and 122.  
1698 Romahn (n 709) para 124. 
1699 No 99 of 1978 (as amended). Forsyth Private International Law (n 230) 464. 
1700 S 1(1). 
1701 ibid. 
1702 S 1(1)(3). 
1703 For restrictive interpretations of the Act, see Ben-Tovim (n 18) paras 11-12and, generally, 
Krok (n 290).  
1704 For the view that the Act ‘undermines confidence in international commerce’, see Forsyth 
Private International Law (n 230) 467. On the need for countries to provide foreign investors with 
‘reassurance in the stability and certainty’ of their legal systems, see Y Zeynalova, ‘The Law on 
the Recognition and Enforcement of Foreign Judgments: Is It Broken and How Do We Fix It?’ 
(2013) 31(1) Berkeley Journal of International Law 150, 177-178. 
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interconnected manner with greater commercial interdependence across 

borders. Thus, there is merit in the view that the Protection of Businesses Act 

should be repealed.1705  
 

The foregoing sub-themes illustrate that determining whether public policy has 

been violated ‘requires a balancing of competing values’.1706  These ‘values’ are 

interests reflected by the State, litigants, and even wider implications in the 

context of international relations. There are limits which the courts must 

recognise and respect especially in international commerce. For example, 

business decisions that appear reasonable and rational should be respected by 

the courts.1707 The South African Supreme Court observed that since ‘fairness 

has two sides’, it was wrong to consider issues from only one perspective.1708 

Fairness with respect to the determination of public policy requires that a 

balance be struck.  Achieving fairness is also predicated on a realisation that 

public policy itself is not rigid or static.  

 
8.5 The Paradox of Needs: A Balance between Flexibility and 

Certainty 

In trying to achieve fairness, a primary consideration is that other jurisdictions 

may seek to achieve fairness by different means. A relatively easy way to adopt 

a perspective of cosmopolitan fairness with respect to public policy is to realise 

that public policy considerations are variables and circumstantial even in the 

country of the court addressed.1709 The South African Supreme Court of Appeal 

once referred to public policy as the ‘changing mores and concepts of fairness 

and proper conduct’.1710 Thus, if local public policy is not static, the courts should 

be capable of accommodating the interests of international business people. 

                                                           
1705 Forsyth described the Act as ‘a legislative overkill’. See Forsyth Private International Law (n 
230) 466. The South African courts’ restrictive interpretations of this Act by considering the 
subject matter of foreign judgments in Ben-Tovim, for example, underscores the earlier 
argument in note 1106 that cause of action should not be a stand-alone basis of international 
competence. This is especially so as cause of action is generally connected with public policy in 
the recognition and enforcement of foreign judgments. The Supreme Court of Appeal decided 
that the Act was not applicable to ‘a claim sounding in money where the claim is one for 
professional services rendered’. See Ben-Tovim (n 18) para 11. 
1706 Bredenkamp (n 1616) para 38. See also Brisley v Drotsky 2002 (4) SA 1 (SCA) para 8. 
1707 Bredenkamp (n 1616) para 64. 
1708 ibid. 
1709 ibid para 38. 
1710 Ornelas (n 1562) paras 7 and 26. 
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The courts should not disregard an act by a foreign court just because the latter 

arrives at a solution in a manner different to the recognising court. 
 

As a general principle, South African courts will not refuse to enforce a foreign 

judgment merely because the foreign judgment reflects the application of a 

statutory concept which South African courts do not recognise.1711 Thus, in Eden 

v Pienaar,1712 the South African High Court decided that protecting the judgment 

creditor from suffering loss due to inflation was appropriate.1713 The protection 

ensured that the judgment debt reflected the full value— ‘no less, and certainly 

no more’.1714  Thus, the moral principle underlying the Israeli statute was 

deemed compatible with South African public policy.1715 In other words, the 

South African Court went beyond technicalities or labelling to consider whether 

the values and purpose underlying the Israeli statute violated South African 

public policy. A similar approach is illustrated by the Nigerian case of Teleglobe 

America Inc. v 21st Century Tech. Ltd.1716 The judgment debtor contended that 

the Nigerian court lacked jurisdiction because service of the originating process 

was according to United States’ (Virginia) service rules rather than Nigerian 

rules.1717 Reversing the decision of the lower court, the Nigerian Court of Appeal 

decided that determining issues concerning service in the circumstances of the 

case had ‘no probative value’.1718 The judgment debtor also did not demonstrate 

how a non-application of Nigerian rules resulted in an injustice. These cases 

indicate that attaining fairness requires an understanding of the limits of 

domestic or internal public policy in issues concerning international commercial 

matters. Delineating the limits of domestic or internal public policy is critical in 

the light of cosmopolitan fairness, a core component of which is considering 

individual and State interests in the light of international implications. 

 

                                                           
1711 Eden (n 1602) 167–168. 
1712 ibid 
1713 ibid165. 
1714 ibid165. 
1715 ibid168. 
1716 [2008] 17NWLR 113. 
1717 Teleglobe (n 224) 113. 
1718 ibid 135. Also, the parties had submitted, by agreement, to the jurisdiction of the United 
States court. See p 142 of the judgment. 
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There should be a distinction between internal and external (or ‘international’) 

public policy.1719 The latter is applicable in private international law.1720 Under 

the doctrine of external public policy, the recognising court should not enforce a 

foreign judgment or apply a foreign law which is inconsistent with the basic 

principles of the recognising country. However, external public policy is 

applicable in ‘the narrow sense’.1721 This is particularly so for private 

international commercial law cases such as those concerning contracts.1722 The 

application of external public policy contrasts with internal public policy as 

applied in domestic private law.1723 The essence of the distinction between 

external and internal public policy is to illustrate and underscore the need for 

different tolerance levels for purely domestic cases and multistate or 

international cases. The tolerance level for the latter should be higher.1724  The 

conceptualisation of international public policy in this context mirrors 

international jurisdiction. This is because both international public policy and 

international jurisdiction are based on a distinction between domestic law and 

rules of private international law. The need to distinguish between domestic law 

and private international law is further highlighted by the peculiarities of 

international commerce. Such peculiarities include the itinerant nature and 

implications of international business.1725 For example, international business 

people usually have a limited understanding of the domestic laws of countries 

where they seek to enforce foreign judgments.1726 There is thus a need for 

significant flexibility to accommodate such international business concerns. 

Nevertheless, the flexibility should not undermine legal certainty. The need for a 

balancing act can be illustrated through the Nigerian case of Nordwind.1727 The 

Nigerian Supreme Court observed that it was ‘dangerous’ to decide a case 

‘mainly on public policy’. To apply public policy in this way would undermine legal 

                                                           
1719 In addition to both categories, Mills provided a third one: ‘truly international’ public policy 
which is derived from international law. A Mills, ‘The Dimensions of Public Policy in Private 
International Law’ (2008) 4(2) Journal of Private International Law 213. 
1720 ibid 213. 
1721 Ben-Ezer and Bendor (n 621) 25. 
1722 ibid 26. 
1723 ibid 26. 
1724 SC Symeonides, Choice of Law (Oxford University Press 2016) 80. 
1725 Ben-Tovim (n 18) para 9. 
1726 Text to n 29.  
1727 It was not a foreign judgments case but an important conflicts case. Nordwind (n 1318). 
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certainty.1728 The Court’s reference to a ‘measure of liberalism in the application 

of the law’ and considering the matter from ‘the socio-economic context of the 

law’ is clearly compatible with cosmopolitan fairness.1729 
 

Modern international business transactions often involve complex transactions 

that transcend national boundaries. It is arguably myopic to focus on a national 

public policy that does not distinguish cases concerning international litigants 

especially from a commercial standpoint. The tolerance level for international 

cases (external public policy) should not only be higher but also flexible.1730 

There is, however, a considerable risk of uncertainty where such flexibility is not 

exercised guardedly.1731 The focus should be on doing substantial justice 

instead of the ‘nebulous’ basis of public policy.1732 Therefore, it is necessary to 

strike a balance between the need for predictability and the reality that public 

policy itself has a shifting content.  

 
8.5.1 Non-Foreseeability and Shifting Content 

In both South Africa and Nigeria, the nature of public policy creates the tendency 

for litigants to encounter challenges in predicting its interpretation. Litigants need 

predictability in its application and certainty in the law.1733 Otherwise, 

cosmopolitan fairness will be elusive. It is not enough that the State applies 

public policy, but it should also apply public policy based on objective criteria.1734 

In this context, the application of objective criteria does not imply rigid specificity 

which is difficult to attain considering the rather non-static nature of public policy. 

One way of developing objective criteria is to reflect on possible areas of 

common agreement. As earlier argued, such objective criteria should be driven 

by the need to attain fairness or substantive justice rather than a focus on 

technicalities.1735 In this manner, there is an emphasis on the need to promote 

the enforcement of obligations and prevent situations where litigants may seek 

                                                           
1728 Nordwind (n 1318) 536. 
1729 ibid 535. 
1730 Ben-Ezer and Bendor (n 621). 
1731 K Murphy, ‘The Traditional View of Public Policy and Ordre Public in Private International 
Law’ (1981) 11(3) Georgia Journal of International and Comparative Law 596. 
1732 See the concurring opinion of Nnamani JSC in Nordwind (n 1318) at 541. 
1733 The law must be stable but should not stand still. See Pound (n 190). 
1734 See the detailed discussion on the application of fairness in this thesis.  
1735 See chapter 2.5 of chapter 2 on fairness. 
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to evade their obligations fraudulently. Some South African cases provide useful 

illustrations. 
 

In a much-criticised case,1736 the Rhodesian Appellate Division decided that 

although an Illinois Court lacked international competence,1737 the foreign 

judgment should be enforced on policy grounds since the judgment debtor had 

to be prevented from taking advantage of the fraud which he had 

perpetrated.1738  Whilst such a decision is unlikely to be supported today, it 

highlights some issues.1739  First, the decision of the Rhodesian Appellate 

Division shows that public policy reflects shifting content and imprecise 

application with respect to the recognition and enforcement of foreign 

judgments. Secondly, the decision illustrates the interlocking relationship 

between issues such as fraud and public policy. Such a decision also 

underscores the need to evaluate what may amount to public policy since public 

policy is at the core of several grounds against enforcement which are now 

classified separately. 
 

In Nigeria, public policy also entails a significant degree of shifting content.  

Public policy involves a consideration of the ‘ideals which for the time being 

prevail in any community’.1740 The Nigerian Supreme Court has observed that 

public policy should reflect changing values.1741 In other words, public policy is 

anchored on the law, but the law also responds to public policy. This is because 

public policy is by its nature dynamic and, as such, changing public perceptions 

influence case law or even legislation.1742 Such public perceptions are not 

merely based on purely domestic notions. Public perceptions are increasingly 

                                                           
1736 Steinberg v Cosmopolitan National Bank of Chicago 1973 (4) SA 564 (RAD). For insights 
into how public policy can be applied to facilitate the free movement of foreign judgments, see 
Ben-Tovim (n 18) para 12. 
1737 The Appellate Division was the highest court of appeal for former Southern Rhodesia 
(Zimbabwe) and South West Africa (Namibia). See 
<http://www.justice.gov.za/sca/historysca.htm> accessed 23 March 2018. 
1738 An example of critiques is E Spiro, ‘Enforcement of a Foreign Judgment Sounding in Money 
against a Fugitive from Justice’ (1974) 7 Comparative and International Law of South Africa 339, 
341-344; Forsyth Private International Law (n 230) 436-437. 
1739 For the fundamental requirement of international competence, see Ben-Tovim (n 18); Krok 
(n 290). 
1740 Azinge (n 1565) 30-31. 
1741 Okonkwo v Okagbue [1994] 9NWLR (Pt 368) 301. 
1742 TA Olaiya, ‘Interrogating the Non-Justiciability of Constitutional Directive Principles and 
Public Policy Failure in Nigeria’ (2015) 8(3) Journal of Politics and Law 26. 

http://www.justice.gov.za/sca/historysca.htm
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influenced by global perspectives on several practices and realities including 

international commerce. Thus, national public policy may gradually reflect 

transnational values as international litigants seek to enforce international 

commercial obligations.1743 Fairness and the promotion of international trade are 

some important dominant transnational notions.1744 Public perceptions, whether 

transnational or domestic, may be helpful in developing public policy but such 

perceptions also indicate how fluid public policy can be. It is, therefore, 

necessary to ensure that the fluid and rather indeterminate nature of public 

policy is not exploited to escape contractual obligations. 

 
8.5.2 Blocking Exit Routes to Escape Obligations 

Ways by which the scope of public policy may be narrowed were discussed 

earlier. It is now necessary to consider two practical ways of ensuring contractual 

obligations are enforced, namely: making a presumption in favour of obligations 

and a robust use of characterisation. 

 

8.5.2.1 A Presumption in Favour of Foreign 
Judgments 

The first practical way to prevent litigants from escaping obligations is to make 

a (rebuttable) presumption in favour of foreign judgments. In addition to 

protecting the public policy interests of the recognising State, the interests of 

judgment debtors can be guaranteed where the recognition requirements are 

predictable and certain. In this regard, however, it is critical to also consider 

fairness to the judgment creditor, judicial economy and the promotion of 

international commerce.1745 These other considerations partly informed the 

need to adopt a qualified obligation approach in this thesis. In striking a balance 

between the need to enforce foreign judgments and the protection of public 

policy, the recognising court should consider the need to facilitate the free 

movement of judgments in the light of cosmopolitan fairness. A major 

                                                           
1743 OO Olatawura, ‘The Context and Development of Transnational Law Practice and Policy in 
Nigeria’ (2004) 3 Uniform Law Review 525. For the influence of ‘the increasing internalization of 
commerce’ on public policy in the US, see Born and Rutledge (n 5) 1136. 
1744 For the argument that the Nigerian Constitution supports such notions, see Olatawura ibid 
524. 
1745 Baumgartner, ‘How Well do U.S. Judgments Fare in Europe?’ (n 87) 183. 
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component of such fairness is to desist from disregarding foreign judgments 

merely because the foreign courts adopted different approaches in exercising 

jurisdiction or reaching a judgment. The recognising court should not be so 

conservative as to insist that solutions to problems by foreign courts are wrong 

just because such problems would have been solved differently at home.1746 

This is especially so where the defendant did not submit to the jurisdiction of the 

foreign court. 
 

The court should be cautious in applying public policy considerations to frustrate 

the enforcement of foreign judgments, even in cases where the defendant 

submitted to such foreign laws. In Laurens NO v von Hohne, the defendant 

contended that German laws were draconian. However, the South African court 

considered that the defendant had ‘voluntarily submitted himself to those laws 

so he had no cause for complaint’.1747 In Dale, the Nigerian Court of Appeal 

expressed a similar attitude to public policy concerning an English judgment.1748 

It was significant that the judgment debtor submitted to the jurisdiction of the 

English court and actively participated in its proceedings. Arguably, preventing 

judgment debtors from any breach of their contractual obligations can be 

achieved by narrowing the scope of public policy application. This is especially 

so in commercial cases as ‘national values’ are of less significance than in other 

areas such as family and property law.1749 Being mindful of the exigencies of 

international commerce from the perspective of cosmopolitan fairness can help 

to reduce the number of cases where judgment debtors escape their obligations. 

It is also helpful to consider whether there are any foundations for making 

presumptions in favour of enforcing foreign judgments in South Africa and 

Nigeria. 

 

a) Indications in South Africa 
 

                                                           
1746 Justice Cardozo used the term ‘provincial’. See Loucks (n 218) 110. 
1747 Laurens (n 983) 122. 
1748 Dale Power (CA) (n 740) 715. 
1749 Oppong, Private International Law in Commonwealth Africa (n 77) 346. For a similar 
argument with respect to convergence, see R Michaels, ‘Two Paradigms of Jurisdiction’ (n 25) 
1005. 
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There are some indications that a presumption in favour of foreign judgments 

can be built and developed in South African jurisprudence without public policy 

impeding the free movement of judgments. Some important cases reflect such 

indications.  In the leading case of Ben-Tovim, the South African Court of Appeal 

wondered why there should not be a presumption in favour of a judgment 

creditor with a final and conclusive judgment.1750 The Court answered its own 

query by enforcing the English judgment. The applicant’s claim for fees and 

disbursements with respect to services rendered in England did not violate 

public policy.1751Another relevant case is Lloyds where the South African 

Supreme Court of Appeal considered that the appellant’s conducts were 

‘thoroughly scrutinised by the English courts and have been found to be 

legitimate’.1752 On the facts of the case, there was nothing repugnant to prevent 

an enforcement of the English judgment. The concept of Ubuntu in South African 

jurisprudence further buttresses the presumption in favour of enforcing foreign 

judgments.1753 In Barkhuizen, a case concerning contractual breach, the South 

African Supreme Court observed that public policy was ‘informed by the concept 

of Ubuntu’.1754 A major component of Ubuntu is that obligations should be 

honoured.1755 

 

b) Indications in Nigeria 
 

There are indications in Nigeria that a presumption in favour of enforcing foreign 

judgments should thrive. The Nigerian Court of Appeal has advocated a narrow 

interpretation of public policy.1756 The Court decided that a violation of public 

policy should be injurious to the public welfare or public good. The recovery of 

personal money and interest concerned a private interest and, as such, the 

action in England was not injurious to public welfare.1757 The Nigerian Court of 

                                                           
1750 Ben-Tovim (n 18) para 4.  
1751 On the contrary, the Court decided, public policy required such a judgment to be lawfully 
obtained especially where the judgment debtor was served personally. See Ben-Tovim (n 18) 
para 12.  
1752 Lloyds v Price (n 106) para 45. 
1753 Ben-Tovim (n 18). 
1754 Barkhuizen (145) para 51. 
1755 Stuit (n 173). 
1756 Conoil (n 1272) 93; See also the supportive Supreme Court’s decision in Nordwind (n 1318) 
536. 
1757 Conoil (n 1272) 92-93. 
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Appeal’s emphasis on ‘public welfare or public good’ in Conoil arguably indicates 

a deliberate effort to further narrow the scope of public policy defence especially 

in commercial matters.1758 This insight into public policy also mirrors that of the 

Court of Appeal in Dale decided that it would contravene public policy to avoid 

the enforcement of obligations.1759 Both Conoil and Dale concerned commercial 

transactions. The second practical way of preventing litigants from escaping 

their obligations is the effective use of characterisation. 

 

8.5.2.2 A Robust Use of Characterisation 

Characterisation is a useful tool in blocking escape routes. The leading South 

African case of Jones v Krok illustrates the importance of characterisation 

whether in the lex causae or the lex fori.1760 The South African Supreme Court 

relied on the characterisation of one part of the damages as ‘compensatory’ 

(rather than ‘punitive’) to decide that enforcement was not against public policy. 

Such characterisation may be used to circumvent situations where judgments 

may otherwise be unenforceable. For example, in considering whether to 

enforce the award of damages by the foreign court, the recognising court should 

ensure that the foreign judgment was not awarded arbitrarily. Avoiding the 

enforcement of foreign judgments can be challenging because, as the South 

African Supreme Court indicated, it may entail an examination of the merits.1761 

Under South African private international law, however, a review of the merits is 

not possible.1762 Indeed, in both South Africa and Nigeria, it is critical not to retry 

the case in applying public policy.1763  
 

A two-step approach is suggested as a compromise: first, if the damages 

awarded by the foreign court are characterised as punitive, then such damages 

may not be enforced; secondly, if such damages are not characterised as 

punitive but as ‘compensatory’ (for example), it should be considered whether 

the amount awarded or its proportion to the claim/contract is manifestly shocking 

                                                           
1758 See Conoil (n 1272) 92-93. The Court referred to Total Nigeria Plc v Ajayi [2004] 3 NWLR 
(Pt 860) 294. See also Azinge (n 1565) 30-31. 
1759 Dale Power (CA) (n 740) 714. 
1760 Krok (n 290) 696-697. See also Danielson v Human (n 1076). 
1761 ibid 696-697. 
1762 ibid 696. 
1763 This may even be from a mandatory law standpoint. See Oppong, Private International Law 
in Commonwealth Africa (n 77) 344. 
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or unconscionable. In such a case, any ‘arbitrary approach’ adopted by the 

foreign court would be relevant in deciding whether damages may be enforced. 

 

In Dale Power, the Nigerian Court of Appeal decided that it was not against 

public policy for a company incorporated in England to sue in an English court 

with respect to goods exported to Nigeria.1764 The judgment debtor was not 

taken ‘undue advantage’ of in such a situation. It is also not against Nigerian 

public policy for a shareholder to recover debts due to him from the company in 

the jurisdiction where he holds shares.1765 Furthermore, the Court of Appeal 

considered that Nigerian public policy encouraged parties to honour obligations 

entered into voluntarily.1766 Any failure to enforce foreign judgments or grounds 

where parties breach their obligations would simply serve to encourage Nigerian 

companies to ‘avoid their obligations to their international creditors’.1767 

 

8.6 Conclusion 

Public policy is an important doctrine that is helpful in protecting underlying 

philosophies, values, and principles of legal systems. Public policy is not one of 

the jurisdictional grounds which South African and Nigerian courts consider in 

assessing whether the foreign court exercised its direct jurisdiction in a fair 

manner.1768 However, the doctrine is sometimes used to frustrate the recognition 

and enforcement of foreign judgments. The vagueness of public policy is a major 

reason for its use by judgment debtors when they seek to avoid their 

obligations.1769 

It is neither easy nor practical to have a rigid set of public policy considerations 

because the doctrine is also connected with socio-cultural values and dynamic 

economic experiences that may be peculiar to individual countries. The lack of 

any ‘international public policy’ or rules of common ‘European public policy’ is 

instructive, especially as EU Member States are also parties to the European 

Convention on Human Rights and the EU’s history reflects the promotion of 

                                                           
1764 Dale Power (CA) (n 740) 711. The Nigerian Supreme Court did not discuss public policy. 
1765 ibid 715. 
1766 ibid 715. 
1767 ibid 714. See Onnoghen JCA’s judgment. 
1768 S 3(2) (a)-(c) of the Ordinance. See also s 6(2)(a) of the Act. 
1769 Text to notes 1076-1078. 
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economic integration.1770 The original Judgments Project did not fail because of 

any disagreements concerning public policy, although it was not one of the 

themes during the negotiations. Despite such realities, it is critical to ensure 

public policy is not used as a tool to perpetrate unfairness for litigants and thus 

constitute an impediment to the free movement of foreign judgments. 

Since it is difficult to define public policy, a fundamental step in this chapter is 

the delimitation of the doctrine. There should be a deliberate effort to avoid the 

conflation of terms that appear similar (for example ‘policy’ or the ‘just and 

convenient’) with public policy. This is because such a conflation arbitrarily 

expands the discretion of courts in applying a doctrine that is inherently vague.  

Arbitrariness, vagueness and unbridled discretion are impediments to legal 

certainty, predictability and fairness. 

Cosmopolitan fairness requires a balance of interests between litigants and the 

State, considering international commercial implications. To attain fairness in 

this manner and in the context of public policy, it is helpful to develop a common 

core that avoids very conservative approaches or undue emphasis on territorial 

sovereignty and State interests. This chapter therefore suggested some tests to 

help in formulating such common criteria.  

A key test is the ‘comparative shock test’.1771 The first limb of this test is the 

comparative analysis of some fundamental objections that would provoke an 

outrage in any civilised justice system.  Under the second limb of the test, such 

fundamental objections should also clearly undermine the spirit of the 

Constitution or grundnorm. The comparative shock test is complemented by the 

‘cosmopolitan fairness test’.1772 This test embodies the application of fairness in 

this thesis. Both limbs of the comparative test inevitably require a navigation and 

balance between the interests of international litigants and the State. The 

application of both tests is illustrated by three important themes in the 

recognition and enforcement of foreign judgments: fair hearing, fraud, and 

                                                           
1770 n 1529 
1771 S 8.3.1. 
1772 S 8.3.2. 
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damages. The discussion of these themes reflects a focus on substantial justice 

or fairness rather than technicalities. 

Identifying common criteria and a focus on fairness provide analytical bases for 

striking a balance between flexibility and certainty. One way of striking such a 

balance is to make a distinction between internal and external public policy.1773 

External public policy not only avoids an undue emphasis on territorial 

sovereignty but is also compatible with the recognition and enforcement of 

judgments in commercial matters. This compatibility is based on the need for 

legal clarity, certainty, and predictability for litigants.  A clear, certain, and 

predictable legal framework is critical to making a presumption in favour of 

obligations or applying the theory of qualified obligation as suggested in this 

thesis. The enforcement of foreign judgments should not be denied merely 

because the foreign court decided an issue in a manner different to how the 

South African or Nigerian court would decide a similar issue. In this context, it is 

critical to characterise issues carefully to ensure a focus on promoting the 

enforcement of obligations. A proper application of cosmopolitan fairness, as 

argued in this thesis, provides the analytical context for public policy to be 

applied in a way that facilitates the free movement of foreign judgments in a fair 

manner. 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
1773 Text to notes 1719-1724. 
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Chapter 9 
9.0 Conclusions and Recommendations 

9.1 The Influence of Globalisation on South Africa and Nigeria 

The introductory chapter discussed the increased attempts to enforce foreign 

judgments in South Africa and Nigeria.1774 The increase in international 

commercial transactions is one of the implications of a globalised world.1775 

Despite the effects of globalisation and the convergence of legal orders, there is 

neither an African nor global treaty that can facilitate the recognition and 

enforcement of foreign judgments.1776 Therefore, the relevant South African and 

Nigerian legal regimes remain applicable. Obtaining judgments abroad is not the 

end of litigation. Judgment creditors seeking to enforce foreign judgments in 

South Africa and Nigeria may find that enforcing such foreign judgments is 

sometimes more challenging than obtaining them in the first place. The courts 

addressed in South Africa and Nigeria indirectly regulate the jurisdiction of the 

foreign court by assessing whether the foreign court exercised its direct 

jurisdiction in a fair manner. Such assessments sometimes result in outcomes 

different from the expectations of judgment creditors who suffer unfairness and 

are even denied enforcement of their judgments obtained abroad.1777 
 

The challenges which litigants experience may be reflected in the length of 

litigation. The Nigerian Supreme Court case of Halaoui illustrates how 

enforcement proceedings can become unduly protracted in Nigeria.1778 After the 

judgment creditor applied to enforce an English judgment in a Nigerian High 

Court, it took a decade for case to be concluded.1779 It is instructive that the legal 

position of the judgment creditor had been correct all the time. Half a decade 

after Halaoui, the Lagos High Court refused to enforce an English judgment 

worth over half a billion British pounds.1780 Such challenges undermine legal 

certainty and predictability in an era of globalisation.  

                                                           
1774 Text to notes 10-16. 
1775 S 1.1 of chapter 1. 
1776 Text to notes 39-41. 
1777 Text to notes 18-22. 
1778 n 18. 
1779 ibid. 
1780 Akingbola (n 198). 
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As noted in the introductory chapter, globalisation has influenced increased 

efforts to develop legal frameworks that can facilitate the free movement of 

foreign judgments.1781 The Hague Conference on Private International Law 

remains the most important platform for harmonising international jurisdictional 

rules concerning the recognition and enforcement of foreign judgments.1782 

Much progress has been made in the revived Judgments Project, with a view to 

producing a global convention on the recognition and enforcement of foreign 

judgments.1783 For example, the revived Judgments Project reflects some 

attention to fairness,1784 but it is necessary to provide a clear articulation on how 

fairness can be attained in the recognition and enforcement of foreign 

judgments.1785 A clear articulation is especially necessary in any global 

convention, not merely in explanatory notes or commentaries.1786 Keeping track 

of global efforts such as the revived Judgments Project is important not only 

because South Africa is a member of the Hague Conference,1787 but also 

because it is necessary to avoid mistakes of the past in any attempt to develop 

an acceptable convention.1788  
 

Globalisation has contributed to increased attempts to enforce foreign 

judgments, but it has also had an impact on the litigation process itself. This 

thesis demonstrates that legal uncertainty and unpredictability are reflected in 

the litigation process concerning the recognition and enforcement of foreign 

judgments. A distinctive feature and contribution of this thesis is an in-depth 

reflection on the process that leads to the decision by the court addressed with 

respect to whether the foreign court exercised its direct jurisdiction in a fair 

manner. In other words, the eventual decision as to whether the foreign court 

exercised its jurisdiction fairly is merely one aspect of a larger and complex 

process in South Africa and Nigeria. This ‘tip-of-the-iceberg’ realisation is of 

                                                           
1781 Text to notes 23-29. 
1782 Text to notes 30-32. 
1783 Notes 56 and 267. 
1784 See art 5(2)(a)-(b) of the 2018 Draft Convention and November 2017 Draft Convention. 
See text to n 1438. 
1785 In this regard, compare notes on the creation of ‘obligations under the draft Convention’. 
See the Judgments Convention: Revised Explanatory Report of May 2018 (n 56) para 113.   
1786 Cf n 56. 
1787 n 37. 
1788 Regan (n 269) 64. 
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underlying importance in suggesting a paradigm shift for the court addressed in 

South Africa or Nigeria.  
 

The process is initiated in the context of South African and Nigerian legal 

regimes, a point that may appear obvious, but the territorial contexts 

fundamentally shape the possible outcomes of cases in both countries. This is 

partly because South African and Nigerian legal regimes on the recognition and 

enforcement of foreign judgments lack coherent theoretical bases. The need for 

a legal foundation that can promote the free and fair movement of foreign 

judgments is underscored by the complex, overlapping and confusing laws. The 

court addressed, especially in Nigeria, has not managed such complexity in a 

manner that reflects the realities of globalisation. This challenge is evident in the 

response of the court addressed when it is faced with a foreign judgment which 

was decided in a manner different from how it would decide such a case under 

the rules of Nigerian or South African private international law. 
 

The South African and Nigerian legal regimes are not only technical but also 

complex to varying degrees. Substantive aspects of the South African legal 

regime are complex, and the scope of statutory law is not well-defined. In the 

case of Nigeria, it is often difficult to ascertain which law applies. It is necessary 

to draw conclusions regarding the legal regimes in considerable detail because 

they provide the contexts in which analysis and recommendations are made. 

 

9.1.1 Legal Technicalities in Nigeria 

The Nigerian legal regime is comprised of two statutory laws and the English 

common law (to institute an action on the judgment). The Nigerian Reciprocal 

Enforcement of Judgments Act, which came into force as the 1922 Ordinance, 

is the only operative statutory law on foreign judgments in Nigeria.1789 There 

have been several legal and political developments since the 1922 Ordinance 

came into force. The court structure in Nigeria has since changed and it is not 

clear what a ‘High Court’ would mean now.1790 There is a long history of the 

Federal High Court and the State High Courts asserting supremacy over each 

                                                           
1789 Halaoui (n 18) 334-335. 
1790 For the subject matter jurisdiction of the Federal High Court and the State High Courts, see 
s 251 and s 272 of the 1999 Constitution.  
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other in various subject matters.1791 Also, the political and territorial changes 

since the 1922 Ordinance came into force are evident. The Ordinance provides 

that judgment creditors may apply to enforce judgments ‘obtained in the High 

Court in England or Ireland, or in the Court of Session in Scotland’.1792 It is not 

clear what ‘Ireland’ would mean now: Northern Ireland or the Republic of Ireland. 

The Ordinance still contains terms such as ‘Governor-General’,1793 ‘Her 

Majesty’s Dominions’,1794 and ‘Proclamation’.1795  
 

The other Nigerian statute is the 1961 Act which was enacted after Nigeria 

attained political independence. However, Nigeria did not change its relationship 

with the British Crown until 1963 when it became the Federal Republic of 

Nigeria.1796 The 1961 Act thus contains some provisions focused on Member 

States of the Commonwealth.1797 However, the 1922 Ordinance will not apply to 

any country to which the 1961 Act has been extended.1798 Both statutes, 

especially the 1922 Ordinance, were enacted when there was a presumption of 

an overarching British Commonwealth system but its scope and influence are 

now much more limited. The apparent deference to legal frameworks largely or 

entirely influenced by colonial rule has been criticised.1799 This criticism could 

be extended to bringing an action on the judgment under the English common 

law. It would be easier to apply cosmopolitan fairness where laws are more 

clearly framed based on a clear consideration of territorial sovereignty. The 

suggestions for the 1961 Act to be extended to countries does not guarantee 

the free movement of foreign judgments. This is partly because there are 

significant differences between the 1922 Ordinance and the 1961 Act — the 

former is the basis for most of the relevant case law. 

 

 

                                                           
1791 NDLEA v Omidina [2013] 16 NWLR (Pt 1381) 589. 
1792 S 3(1). 
1793 ibid. 
1794 ibid. 
1795 ibid. 
1796 MA Ayim, Former British Southern Cameroons Journey Towards Complete Decolonization, 
Independence and Sovereignty: A Comprehensive Compilation of Efforts vol 1 (AuthorHouse 
2010) 299. 
1797 S 9 of the 1961 Act. 
1798 S 9(1) of the Act  
1799 For an extensive critique, see generally Akingbola (n 198) 
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9.1.2 Legal Technicalities in South Africa 

The South African legal regime is clearer especially to the extent that there is 

only one statutory law. Nevertheless, the statutory law contains areas that 

require clarity. For example, like Nigeria, extending the South African Act to 

other countries does not guarantee any jurisprudential progress or certainty. 

Under the South African Act of 1988, the registering courts shall set aside foreign 

judgments if the judgment has become prescribed under either South African 

law or the foreign country’s law. Also, it is challenging to ensure a harmonious 

interpretation of the Prescription Act and the Enforcement of Foreign Judgments 

Civil Act. The South African common law jurisprudence continues to develop but 

it will take considerable time for several issues to be decided in ways that gain 

general acceptance. This is illustrated through Ben-Tovim which clarified the law 

on mere presence just a decade ago but on which decision several scholars 

disagree. This disagreement also extends to the scope of the 1988 Act.1800 
 

In terms of substance, technicalities and complexity are evident in the South 

African legal regime in at least two ways. First, the theories that underlie the 

statutory law.1801 The 1966 Reciprocal Enforcement of Civil Judgments Act 

failed essentially because South Africa could not enter into reciprocal 

agreements with other countries.1802 The current Enforcement of Foreign Civil 

Judgments Act of 1988 does not provide for reciprocity, but it is framed as a 

reciprocal statute. This also causes significant confusion as to what theoretical 

bases are applicable.  
 

Secondly, there should be a separate statutory law for foreign judgments in 

commercial matters. South African case law on foreign judgments is focused on 

the South African common law because the 1988 Act is of very limited 

application.1803 However, a clear stipulation of the requirements for recognising 

and enforcing foreign judgments in a single statute will be attractive to litigants, 

especially if cosmopolitan fairness is considered with a view to facilitating the 

                                                           
1800 de Wet (n 43).  
1801 The second way concerns the significant complexity in characterisation which will be 
considered later in s 9.3 of this chapter. 
1802 Project 121: Issue Paper 21 (n 816) 23. 
1803 See section 6.3.2 of this thesis. 
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enforcement of obligations. In Nigeria, a separate statute will be particularly 

helpful in promoting legal certainty and predictability considering the confusion 

between the 1922 Ordinance and the 1961 Act.1804 Furthermore, Nigerian case 

law on the recognition and enforcement of foreign judgments is essentially built 

on the 1922 Ordinance because the Ordinance is the only operative statute. The 

1961 Act has not been extended to any country.1805  
 

A separate statute will reduce the tendency or pressure to decide foreign 

judgments enforcement cases in a manner that may be more appropriate to non-

commercial issues. For example, as will be further discussed later, this thesis 

has argued that there should not be a general application of public policy in a 

way that equates commercial and non-commercial matters. A well-drafted 

statute will serve to promote the enforcement of obligations in a predictable and 

fair manner. In South Africa, there is already significant reflection on how 

obligations can be enforced in a fair marketplace.1806 This legislative trajectory 

can support reflections on a statute that can facilitate the free movement of 

foreign judgments in a fair manner. In Nigeria, a statute that focuses on the 

recognition and enforcement of foreign judgments in commercial matters ought 

to be more readily acceptable to the Nigerian legislator who may be conflicted 

on issues that are clearly connected with social values.1807  

 

9.2 The Free and Fair Movement of Foreign Judgments 

This thesis argues that facilitating the recognition and enforcement of foreign 

judgments in a fair manner should be anchored to an appropriate legal 

foundation that is supported by cosmopolitan fairness. The first part of 

articulating the free and fair movement of foreign judgments is ‘qualified 

obligation’. 

 

                                                           
1804 See generally section 6.6.2 of this thesis. 
1805 Text to n 883. 
1806 See generally, the National Credit Act No 34 of 2005. Cf the Consumer Protection Act No 
68 of 2008.  For insights into the ‘ongoing challenge’ of balancing pacta sunt servanda against 
other rights and values, see Four Wheel Drive Accessory Distribution CC v Rattan NO 2018 
(3) SA 204, 216 (KLD). 
1807 For insights into socio-religious influence on legislative processes in Nigeria, see FD 
Nzarga, ‘Impediments to the Domestication of Nigeria Child Rights Act by the States’ (2016) 
19 Journal of Culture, Society and Development 48, 52-53.  



314 
 

 
 

9.2.1 ‘Qualified Obligation’ 

Any legal foundation that would support the free movement of foreign judgments 

should be clear and well defined. The doctrine of comity does not provide any 

clarity or legal certainty either in theory or in practice. Comity undoubtedly has 

its merits at the level of international relations and public international law. 

However, the aims of private international law are considerably different since 

the focus is not on States as the main actors but on litigants who seek to enforce 

obligations and promote the free movement of foreign judgments.1808 The 

weaknesses of comity are, to a significant extent, also present in the principle of 

reciprocity.  
 

The meanings of reciprocity are many and potentially confusing. Furthermore, 

international relations essentially drives reciprocity.1809  Governments sign 

treaties and decide the countries to which statutes on the reciprocal enforcement 

of judgments are extended. Thus, the focus on State policy implies that strictly 

non-legal factors such as inducements, threats and retaliation may have a 

significant influence on how reciprocity is determined.1810 The fact that the South 

African Act of 1988 has remained of very limited application and the Nigerian 

Act of 1961 has not been extended to any country at all further questions the 

practical relevance of reciprocity to litigants. 
 

The doctrine of obligation is imperfect, but it contains core elements that support 

legal certainty and predictability. These elements include the certainty of debts 

and the finality of foreign judgments.1811 Unlike comity and reciprocity, there is 

a focus on the interests of litigants rather than the State. A major argument in 

this thesis is that the South African and Nigerian courts should be able to find 

an appropriate balance between the interests of litigants and the State, with a 

view to enforcing obligations in commercial matters across borders. Striking this 

balance, which was not achieved during the original Judgments Project,1812 is 

                                                           
1808 Black, Blom and Walker (n 639) 500. 
1809 (n 641) 
1810 (n 665) 
1811 Text to n 748. 
1812 Text to notes 247-277. 
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the essence of cosmopolitan fairness.1813 Cosmopolitan fairness is of underlying 

importance in initiating a paradigm shift for South African and Nigerian courts. 
 

The obligation is ‘qualified’ because it modifies the traditional theory of obligation 

as a basis for the recognition of foreign judgments. ‘Qualified obligation’ is 

designed to avoid the pitfalls of ambiguity, excessive discretion, unpredictability, 

and uncertainty which characterise comity and reciprocity. ‘Qualified obligation’ 

also involves a consideration of State interests and territorial sovereignty, 

thereby avoiding significant weaknesses of the doctrine of obligation. There is a 

focus on seeking ways to enforce foreign judgments, subject to a narrow 

application of public policy. Qualified obligation, supported by cosmopolitan 

fairness, is aptly illustrated by the suggestions in this thesis concerning the 

indirect regulation of the foreign court’s exercise of its direct jurisdiction. 

 

9.2.1.1 Physical ‘Purposeful and Effective Presence’ 

The divergence of jurisdictional approaches between European countries and 

the United States during the original Judgments Project depended on how the 

relationship between the claim, defendant and forum was characterised. 

European countries focused on the need for a specific connection between the 

claim brought against a defendant and the defendant’s activities. However, the 

United States emphasised the relationship between the defendant and the 

forum. Any claim, even if unconnected with the defendant’s activities, could be 

brought against the defendant.1814 
 

Territorial sovereignty and legal regimes also had a significant impact on the 

negotiations at the Hague. For the United States, focusing on the relationship 

between the defendant and the forum was not merely a bargaining chip. There 

were constitutional implications vis-à-vis the due process clause. Indeed, there 

was a risk of violating the Constitution of the United States.1815 This thesis has 

considered how cosmopolitan fairness can work in such a complex situation 

where it is necessary to consider the interests of the State and litigants. 

                                                           
1813 Text to n 277. 
1814 Text to n 25. 
1815 Porterfield (n 279) 86. 
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Essentially, although on a smaller scale, such a situation is reflected in South 

Africa and Nigeria where both case law and scholarly opinions indicate how the 

relationship between State interests and litigants’ interests can become tense.  
 

Considering the negotiations during the original Judgments Project, this thesis 

includes the specific question of how to regulate jurisdiction in business matters. 

This question concerned four traditional jurisdictional grounds in this thesis: 

mere presence, residence, domicile and submission.1816 Apart from submission 

which is rather straightforward because essentially it functions as an agreement, 

other jurisdictional grounds further underscored the inadequacies of the South 

African and Nigerian legal regimes especially the lack of clarity generally.  For 

example, the term ‘domicile’ is not used in the Nigerian Ordinance but ‘carrying 

on business’ is used.1817 In fact, doing business or carrying on business is a 

common thread that runs through all the jurisdictional grounds. There are also 

some overlaps between domicile and modern contexts or perceptions of 

domicile. An example is where the company is incorporated. There is still 

considerable disagreement among South African scholars in recognising 

domicile as a jurisdictional ground and the risk of defendants being subject to 

the jurisdiction of countries which they have never visited.1818 
 

Residence is not defined in Nigerian statutory law and aspects of this 

jurisdictional ground have been discussed on a case-by-case basis.  This is 

despite the tendency of defendants to contend that they were not resident in the 

jurisdiction of the foreign court when proceedings were instituted.1819 Like the 

Nigerian statutory law, the South African Act does not define residence. 

Although South African case law reflects more concerted efforts to examine 

what would amount to residence, there is no predictability as to how a case may 

be decided since such decisions are circumstantial. Mere presence is more 

clearly established in South Africa than in Nigeria based on Ben-Tovim, despite 

                                                           
1816 This was discussed in chapter 7. 
1817 S 3(2)(c). 
1818 Maschinen (n 713) 76. 
1819 Onyearu (n 739) 
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criticisms because the Supreme Court of Appeal decision did not address 

corporate defendants or legal persons.1820  
 

This thesis adopts the ‘purposeful and effective presence test’ as an analytical 

tool to attain cosmopolitan fairness. Mere presence, per se, clearly favours 

claimants. If cosmopolitan fairness is to be achieved, the interests of defendants 

should also be considered without undermining State interests. For example, 

presence induced by fraud be disregarded.1821 However, an enquiry into why 

the defendant was present in the foreign jurisdiction can lead to circumstantial 

results or case-by-case decisions. To mitigate such a possibility and promote 

predictability, it is critical to have a general presumption of enforcing obligations. 

The onus should be on the judgment debtor.1822 There should be clear proof as 

to why the court addressed should not enforce a foreign judgment based on the 

need for legal certainty and considerations of cosmopolitan fairness. This shift 

of onus to the defendant, once a foreign judgment has been obtained, is 

supported by the theory of qualified obligation.1823 The underlying essence of 

the ‘purposeful and effective presence test’ which is to facilitate the free 

movement of foreign judgments is relevant to the Internet considering its virtual 

features.    

 

9.2.1.2 Virtual ‘Purposeful and Effective Presence’ 

The Internet highlights the importance of doing business, a common thread 

running through all the indirect jurisdictional grounds discussed. Neither the 

South African nor the Nigerian legal regimes contain any clear articulation with 

respect to how the court addressed may indirectly regulate the foreign court’s 

exercise of its direct jurisdiction when people do business via the Internet. In this 

context, negotiators at the original Judgments Project neither devoted sufficient 

                                                           
1820 Ben-Tovim (n 18). 
1821 Levontin, ‘Appearing under Protest to the Jurisdiction of a Foreign Court’ (n 1225). 
1822 n 1240. For a similar reasoning, see n 1823 on the Judgments Convention: Revised 
Preliminary Explanatory Report of 2018 (n 56) para 163. See also the South African case of Von 
Gerlach (n 1240) 14. 
1823 Text to n 746. Cf the Explanatory Report in the revived Judgments Project on ‘the burden of 
proof on the defendant’ vis-à-vis ‘purposeful and substantial connection to the State of origin’. 
However, such explanations in the Report do not address the question as to why a person should 
fail to respond to a writ of summons generally – an important part of South African and Nigerian 
jurisprudence. See the Judgments Convention: Revised Preliminary Explanatory Report of 2018 
(n 56) para 163. 



318 
 

 
 

time nor seemed to have the capacity to discuss Internet jurisdiction in detail. 

The latter factor concerning capacity was largely because they had little or no 

jurisprudence on Internet jurisdiction at the time.1824 In any case, there was no 

agreement on Internet jurisdiction at the Hague. United States jurisprudence has 

provided extensive insights into the regulation of Internet jurisdiction in 

commercial matters. The Zippo classification of commercial, interactive, and 

passive websites provide a foundational and systematic guide on Internet 

activities.1825 Since this thesis focuses on commercial matters, criticisms of the 

Zippo tests are of little effect.1826  
 

The combination of the Zippo tests and targeting reduce the potential 

unpredictability that may arise with circumstantial considerations in interactive 

website cases. Scholarly literature in South Africa and Nigeria demonstrate that 

targeting can thrive.1827  Both Zippo and Starbucks demonstrate that physical 

presence concerning Internet jurisdiction is inconsequential.1828 Thus, merely 

applying traditional jurisdictional grounds may not be productive with respect to 

Internet jurisdiction. Considering international commercial implications is a major 

element of cosmopolitan fairness. Applying cosmopolitan fairness, therefore, is 

a more reliable underlying jurisprudential basis to ensure jurisdiction is exercised 

fairly, regardless of technological advancement.  

 

9.3 The Closure of Escape Routes 

There is a need to close routes by which litigants escape their obligations. This 

closure is necessary to facilitate the recognition and enforcement of foreign 

judgments in South Africa and Nigeria. A consideration of territorial sovereignty 

and State interests is necessary for three reasons. First, the court addressed 

applies South African or Nigerian rules of private international law when it 

assesses whether the foreign court exercised its jurisdiction in a fair manner. 

Secondly, cosmopolitan fairness requires a balance between the interests of 

                                                           
1824 Nygh, ‘Arthur’s Baby’ (n 1131) 151, 159. 
1825 Text to notes 1484-1488. 
1826 n 1469. 

1827 n 1507. 
1828  Text to notes 1503-1506; 1508-1509. 
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litigants and the State. Thirdly, the increasing complexity of international 

commercial transactions implies the involvement of more territories. Where the 

same set of facts affects several territories, there is merit in the assertion that a 

strict application of territoriality is not a sound basis for the conflict of laws.1829  
 

Determining a progressive attitude that can be used in an era of globalisation 

was considered in the context of Huber’s seminal treatise, De Conflictu 

Legum.1830 The treatise was written when the Netherlands had just gained 

independence and there was a great increase in international commercial 

activities. Huber’s treatise had significant influence on relevant jurisprudence in 

the United States (and to a lesser extent, the United Kingdom), a major actor at 

the original Judgments Project that failed.1831 The different interpretations of that 

seminal treatise illustrate and underscore the need to examine underlying 

impediments to the free movement of judgments, with a view to ensuring a 

paradigm shift for the court addressed. A harmonious interpretation of De 

Conflictu Legum, as this thesis argues, is compatible with ‘qualified obligation’ 

and cosmopolitan fairness. This is because the third maxim promotes the 

enforcement of obligations subject to public policy.1832 Two important lessons 

can be drawn from a harmonious interpretation of De Conflictu Legum. First, it 

is necessary to determine the appropriate attitude for the court addressed to 

adopt when a foreign court has decided a case in a way different from how it 

would be decided under South African or Nigerian rules of private international 

law.1833 This thesis suggests ‘contextual realisation’ as an appropriate 

characterisation technique. Secondly, this thesis argues for a narrow application 

of public policy in the recognition and enforcement of foreign judgments. In this 

context, there should be a focus on the ‘comparative shock test’,1834 the 

‘comparative fairness test’1835 and external public policy.1836 

 

                                                           
1829 Lorenzen ‘The Theory of Qualifications and the Conflict of Laws’ (n 919) 274 
1830 n 100. 
1831 Text to notes 350 and 387. 
1832 n 392. 
1833 Text to n 20. 
1834 S 8.3.1 of chapter 8. 
1835 This test is anchored to cosmopolitan fairness. 
1836 Text to 1719-1726. 
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9.3.1  ‘Contextual Realisation’ 

This thesis argues that creating more categories to determine an appropriate 

characterisation process will increase legal complexity. This is especially so with 

respect to substance/procedure and prescription in South Africa where 

substantive law is governed by the lex causae while procedural law is governed 

by the lex fori. South African law classifies prescription as substantive.1837 

However, a foreign law may classify prescription or limitation of time as 

procedural. This can cause a major impasse where the characterisation process 

does not produce any rule or solution that may be applied to conflicts issues.1838  
 

In trying to solve such a problem, the via media was postulated from a 

cosmopolitan perspective and should thus provide foundations for cosmopolitan 

fairness to thrive.  However, the cosmopolitan foundations of the via media do 

not provide sufficient depth and scope to ensure cosmopolitan fairness, 

especially as it relates to litigants. Two reasons can be adduced to explain this 

insufficiency of depth and scope. The first reason is that the via media focuses 

on international harmony or uniformity of decisions.1839 This focus is not only 

vague but also promotes the interests of States at the level of international 

relations without any clear consideration of litigants’ interests. The second 

reason is that this inadequate ‘cosmopolitan’ outlook has influenced the 

application of public policy in a way that encourages legal uncertainty and 

unpredictability. 
 

Such uncertainty and unpredictability are evident in Nigeria where statutory 

provisions concerning the limitation of time have lacked coherence. There has 

also been an inconsistency in courts’ decisions as to whether limitation laws are 

matter of substance or procedure.1840 This inconsistency is complicated by the 

dualism of statutory laws in Nigeria. This thesis argues that technicalities and 

more categories are neither sustainable nor progressive.  
 

                                                           
1837 ‘Contextual realisation’ was suggested as a way of focusing on cosmopolitan fairness 
rather than technicalities. See s 6.9 of chapter 6 on suggested non-characterisation. 
1838 Text to n 980. 
1839 n 995. 
1840 E.g. cf Tonimas (Nig) Ltd (n 958) and Obeten (n 959). 
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A suggested approach to the characterisation process is to avoid creating or 

replicating categories to fit issues into such categories. Instead, the court 

addressed should be able to ensure the realisation of a foreign judgment while 

simultaneously characterising such a judgment.1841 This ‘contextual realisation’ 

is with a view to promoting the enforcement of obligations. A focus on facilitating 

the free movement of foreign judgments is also necessary in the narrow 

application of public policy with respect to commercial matters. 

 

9.3.2 The ‘Comparative Shock Test’, ‘Comparative Fairness 
Test’ and External Public Policy  

In attempts to frustrate the enforcement of obligations, judgment creditors often 

contend that the court addressed lacks jurisdiction to enforce a foreign 

judgment.1842 Such judgment debtors could also argue that foreign judgments 

should not be enforced because enforcement would violate public policy.1843 

This may be a circuitous way of arguing that the courts lack jurisdiction to 

enforce foreign judgments that violate public policy. Public policy is by its very 

nature vague and there are interpretational difficulties in South Africa and 

Nigeria.1844 Considering the arguments in this thesis, public policy 

considerations should serve to promote the enforcement of obligations across 

borders. There should be a very narrow scope for applying public policy in South 

Africa and Nigeria. The ‘comparative shock test’ and ‘cosmopolitan fairness test’ 

are useful and practical tools in this regard.1845  
 

Under the ‘comparative shock test’, the court addressed should be able to 

restrict the application of public policy to refuse the enforcement of a foreign 

judgment where such enforcement will cause an outrage or violate constitutional 

provisions.1846 The court addressed will apply the ‘comparative shock test’ by a 

comparative analysis of relevant jurisdictions considering cosmopolitan fairness, 

especially in a globalised world. The essence of both tests is to ensure courts 

                                                           
1841 S 6.10 of chapter 6. 
1842 Halaoui (n 18). 
1843 Danielson v Human (n 1076). 
1844 s 8.2 of chapter 8. 
1845 S 8.3.1 of chapter 8.  
1846 Text to n 1614. 



322 
 

 
 

do not prevent the recognition and enforcement of foreign judgments merely 

because of a provincial attitude. There should be a presumption in favour of 

enforcing obligations and the application of public policy should be restricted to 

very exceptional cases. 
 

Public policy may have more significant implications in issues that have moral 

underpinnings such as marriage or areas where ‘national values’ matter more. 

It should be much easier to distinguish between internal and external public 

policy in the context of commercial matters. Under the doctrine of external public 

policy, the recognising court should not enforce a foreign judgment or apply a 

foreign law which is inconsistent with the basic principles of the country in which 

the court addressed is located. However, external public policy is applicable in 

‘the narrow sense’.1847 This is particularly so for private international commercial 

law cases such as those concerning contracts.1848  
 

There are foundations in South African and Nigerian case law that support a 

narrow application of public policy in the recognition and enforcement of foreign 

judgments. A proactive way to promote the enforcement of obligations in a fair 

manner is to ensure non-technical categorisation where categories are 

inevitable. For example, characterising damages awarded by the foreign court 

as compensatory rather than punitive could circumvent situations where foreign 

judgments may be otherwise unenforceable.1849 A judicial attitude that promotes 

the recognition and enforcement of foreign judgments in a fair manner will 

ensure that relevant legal regimes are interpreted in an appropriate and 

progressive manner. 

 

9.4 Practical Legal Reform in South Africa and Nigeria 

In the introductory chapter, two leading South African and Nigerian cases were 

used generally to illustrate and contextualise the causes of legal uncertainty and 

unpredictability in both countries.1850 The South African case of Ben-Tovim and 

                                                           
1847 Ben-Ezer and Bendor (n 621) 25. 
1848 ibid 26. 
1849 Danielson v Human (n 1076). 
1850 S 1.4 of chapter 1. 
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the Nigerian case of Halaoui provided an insightful contrast concerning the 

challenges and prospects of enforcing foreign judgments in Nigeria.1851 
 

In Ben-Tovim, the respondent did not dispute the debt but contended that his 

mere presence in England was insufficient basis for the English court to exercise 

jurisdiction.1852 Considering the material facts of Ben-Tovim, including the fact 

that the respondent was neither domiciled nor resident, the case tested the 

willingness of the South African Supreme Court of Appeal to promote the 

enforcement of obligations. The Court enforced the foreign judgment 

considering the realities of a globalised world and the need to facilitate 

international commerce. 
 

There was a similar test of judicial attitude in Halaoui.1853 The respondent did 

not dispute the debt and had even discharged part of his indebtedness. 

Nevertheless, the Nigerian Supreme Court did not enforce the foreign judgment 

because the initiating process was served on the respondent in Nigeria. This 

was so even though Nigerian courts routinely serve initiating process on debtors 

outside Nigeria if, for example, the breach of contract occurred in Nigeria. The 

Court considered the need to promote the enforcement of obligations in an era 

of globalisation. The Court however, unlike Ben-Tovim, did not enforce the 

foreign judgment and did not even consider one of the grounds of indirect 

jurisdiction.  
 

Ben-Tovim and Halaoui are very important cases as they remain valid. This 

thesis argues that it is difficult to justify the decision in Halaoui vis-à-vis the 

Ordinance. Ben-Tovim represents an appropriate judicial attitude, although it is 

a reminder of the need to ensure legal certainty and predictability. For example, 

Ben-Tovim was decided in the context of natural persons and it would be helpful 

to have absolute clarity on the legal position concerning companies vis-à-vis 

mere presence. 
 

The recommendations in this thesis have the potential to create substantial legal 

certainty and predictability in South Africa and Nigeria. This is especially so as 

                                                           
1851 n 18. 
1852 n 18. 
1853 ibid. 
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more challenges arise with the increase in complex international commercial 

transactions and the advancement of technology. The court addressed should 

be able to apply ‘qualified obligation’ with the support of cosmopolitan fairness. 

The recommendations of this thesis will consolidate the inclination towards 

enforcing obligations in South Africa. This is because the comparative analysis 

in this thesis is anchored in South African jurisprudence.  The recommendations 

also have the potential to cause a paradigm shift in Nigeria, with a view to 

ensuring that the court addressed seeks ways to enforce foreign judgments 

subject to a very narrow application of public policy. 

 

9.5 Consolidating Legal Reform 

Legal certainty and predictability will serve to promote the recognition and 

enforcement of foreign judgments, especially when such certainty and 

predictability is based on fairness. The court addressed can indirectly regulate 

the direct jurisdiction of the foreign court in a fair manner. South African and 

Nigerian courts can promote the free and fair movement of foreign judgments 

considering the theoretical basis of ‘qualified obligation’ articulated in this thesis 

and the application of cosmopolitan fairness. This thesis contributes to relevant 

academic literature in an area where any illumination is helpful since cases and 

scholarly works are not abundant.  
 

The findings in this thesis can be replicated on a pan-African basis considering 

the influences of South Africa and Nigeria on their regions and Africa generally. 

A progressive replication of these findings and recommendations will improve 

inter-State cooperation if other countries and regions agree. In this way, a strong 

foundation that can support African interaction with a possible overarching 

global treaty would be achieved. 
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Appendix 1: Trend of South African Cases (South African Law Reports) 
 

 Cases Status: 
Enforced 
(√) or 
Not 
enforced 
(X) 

Origin of Foreign 
Judgment 

1 Barclays Bank of Swaziland Ltd v 
Mnyeketi 1992 (3) SA 425 (WLD) 
 

√ Swaziland 

2 Blanchard, Krasner, French v Evans 
2004 (4) SA 427 (WLD) 
  

√ United States 

3 C Hoare & Co v Runewitsch 1997 (1) 
SA 338 (WLD) 
 

√ United Kingdom 

4 Danielson v Human 2017 (1) SA 141 
 

√ United States 

5 De Naamloze Vennootschap Alintex v 
Von Gerlach 1958 (1) SA 13 (TPD) 
 

X The Netherlands 

6 Eden v Pienaar 2001 (1) SA 158 (WLD) 
 

√ Israel 

7 Erskine v Chinatex Oriental Trading Co. 
2001 (1) SA 820 (CPD) 
 

X United Kingdom 

8 Gabelsberger v Babl 1994 (2) SA 677 
(TPD) 
 

√ Germany  

9 Government of the Republic of 
Zimbabwe v Fick 2013 (5) SA 325 (CC) 
 

√ SADC Tribunal  

10 Jones v Krok 1995 (1) SA 677 (AD) 
 

√ United States 

11 Lissack v Duarte 1974 (4) 561 (NPD) 
 

X Portugal 

12 Lloyd’s v Romahn 2007 (2) SA 283 
(SCA)  
 

√ United Kingdom 

13 Maschinen Frommer GmbH & Co KG v 
Trisave Engineering & Machinery 
Supplies (Pty) Ltd 2003 (6) SA 69 
(CPD)  
 

X Germany 
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14 Purser v Sales 2001 (3) SA 445 (SCA) 
 

√ United Kingdom 

15 Reiss Engineeering Co Ltd v Insamcor 
(Pty) Ltd [1983] (1) 1033 (WLD) 
 

X United Kingdom 

16 Richman v Ben-Tovim 2007 (2) SA 283 
(SCA) 
 

√ United Kingdom 

17 Society of Lloyds v Price; Society of 
Lloyd’s v Lee 2006 (5) SA 393 (SCA) 
 

√ United Kingdom 

18 Supercat Incorporated v Two Oceans 
Marine CC 2001 (4) SA 27 
 

X United States 

19 Tradex Ocean Transportation SA v MV 
Silvergate (or Astyanax) 1994 (4) SA 119 
(DCLD) 
 

√ Greece  

20 Wile v MEC for the Department of Home 
Affairs 2017 (1) SA 125 (WCD) 
 

√ Germany 

21 Zwyssig v Zwyssig 1997 (2) SA 467 
 

√ United States 

 

 

 

15 Enforced 71.4% 

5   Not Enforced 28.5% 

18 out of 21 cases were decided in the last 35 years 85.7% 

 

 

 

 

 

 

 

 

 

 

 



386 
 

 
 

 

 

Appendix 2: Trend of Nigerian Cases (Nigerian Weekly Law Reports) 
 

 Cases Status: 
Enforced 
(√) or Not 
enforced 
(X) 

Origin of Foreign 
Judgment 

1 Conoil Plc v Vitol S.A. [2012] 
2NWLR (Pt 1283) 50 (CA); [2018] 
9NWLR (Pt 1625) 463 
 

√ United Kingdom 

2 Consolidated Contractors (Oil and 
Gas) Company SAL v Masiri [2011] 
3 NWLR (Pt 1234) 283 (CA)  
 

√ United Kingdom 

3 Grosvenor Casinos Ltd v Halaoui 
[2009] 10 NWLR (Pt 1149) 309 (SC)  
 

X United Kingdom 

4 Hyppolite v Egharevba [1998] 
11NWLR (Pt 575) 598 (CA) 
 

X United States 

5 I.F.C v D.S.N.L. Offshore Ltd [2008] 
9NWLR (Pt 1093) 606 (CA)  
 

√ United Kingdom 

6 Macaulay v Raiffeisen Zentral Bank 
Osterreich Akiengesell Schaft (RZB) 
of Austria [2003] 18 NWLR (Pt 852) 
282 (SC)  
 

X United Kingdom 

7 Mudasiru v Abdullahi [2009] 17 
NWLR (Pt 1171) 547 (CA) 
 

X United Kingdom 

8 Mudasiru v Onyearu [2013] 7NWLR 
(Pt 1354) 419 (CA) 
 

X United Kingdom 

9 Marine & General Assurance 
Company v Overseas Union 
Insurance Limited [2006] 4NWLR 
(Pt 971) 622 (CA) 

X United Kingdom 

10 Ramon v Jinadu [1986] 5NWLR (Pt 
45) 100  
 

X United Kingdom 

11 Shona-Jason Nigeria Limited v 
Omega Air Limited [2006] 1 NWLR 
(Pt 960) 1 (CA) 

X United Kingdom 
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12 Teleglobe America Inc. v 21st 

Century Technologies Limited is 
also illustrative [2008] 17 NWLR (Pt 
108) 148 (CA) 
 
 

√ United States 

13 VAB Petroleum Inc v Momah [2014] 
NWLR (Pt 1347) 284 SC 
 

X United Kingdom 

14 Witt and Busch Ltd. v Dale Power 
Systems (2007) 17NWLR (Pt 1062) 
1 (SC) 
 

√ United Kingdom 

 

 

5 Enforced 35.7% 

9 Not Enforced 64.3% 

12 out of 14 cases were decided in the last 16 years 86% 
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