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“The impact of riparian and other public rights in Scotland on the delivery of ‘run 

of the river’ hydro schemes: Time for a new approach.”  

 

By: Sir Crispin Agnew of Lochnaw Bt QC;∗ Dr Sarah Hendry, University of Dundee∗∗  

 

Introduction 

 

This article considers the impediments to the development of small run of the river 

hydro schemes (RR hydro schemes). There is a strong Scottish Government policy 

drive to produce energy from renewable sources, one of which is RR hydro schemes. 

These schemes are more difficult to develop than larger hydro dam schemes built by a 

licensed generator, which can be implemented under compulsory powers,1 yet they are 

less environmentally damaging, with the potential to deliver more local community 

benefits. We identify several impediments and disincentives, including the private 

rights of riparian and salmon fishing proprietors,2  and we suggest that these riparian 

and fishing rights should be regulated to better enable RR hydro schemes on private 

watercourses.  

 

We consider the impact, if any, of the modern statutory rules on water rights and water 

uses, under the Water Environment and Water Services (Scotland) Act 2003 (WEWS)3 

and its associated regulations. These rules overlaid, but did not abolish, historic private 

rights in watercourses. The historic common law relating to riparian and salmon fishing 

rights in watercourses gives neighbouring proprietors a right of veto on RR hydro 

schemes. An examination of some 19th century cases, relating to water extraction to 

power mills, suggest that opposite or downstream proprietors must demonstrate damage 

arising from the water extraction before they can object, but this is not supported in 

 
∗ Hon Research Fellow, Dundee Law School, University of Dundee. Correspondence 
CAgnew001@dundee.ac.uk  
∗∗ Head of Law, Dundee Law School, University of Dundee. Correspondence 
S.M.Hendry@dundee.ac.uk 
Our thanks to colleagues who provided comments on our draft; errors and misconceptions remain our 
own.   
 
1 Electricity Act 1989 c. 29, Schedules 3 and 5. 
2 A “riparian proprietor” is someone whose land abuts the river and can use the water in connection with 
their neighbouring land. The Marquess of Breadalbane v West Highland Railway (1895) 22 R 307. 
3 Water Environment and Water Services (Scotland) Act 2003 asp 3 (WEWS). 
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more recent cases. We contend that these rights should now be regulated in the public 

interest. 

 

Secondly, we examine the potential impact on RR hydro schemes of the rights of other 

users of rivers. These include the impact of public rights of navigation in some rivers, 

public rights of access to rivers given by Part 1 of the Land Reform (Scotland) Act 2003 

(LRSA 2003)4 and the obligation on the Scottish Environment Protection Agency 

(SEPA) to consider recreation rights, including under the Water Framework Directive,5 

in granting licences for water works including RR hydro schemes.6   

 

Thirdly, we will examine crofters’ rights in crofts and common grazings under the 

Crofters (Scotland) Act 1993 which are also an impediment to these schemes because 

of the requirement to obtain the approval of the Scottish Land Court (SLC) to any such 

developments on crofting land.  

 

Scottish Government Policy on electricity generation 

 

The Climate Change (Scotland) Act 20097 (as amended) sets a “net-zero emissions 

target” for the year 2045, with various interim targets.8 In part this target is to be 

delivered by renewable energy as set out in the Electricity Generation Policy Statement 

- 2013,9 which provides that electricity generation should be largely decarbonised by 

2030.10 Scottish Planning Policy 2014 (SPP 2014)11 notes “that planning must facilitate 

the transition to a low carbon economy”12 and “Scotland has significant renewable 

energy sources”. The Policy Principles set out ambitious targets for overall energy 

 
4 Land Reform (Scotland) Act 2003 asp 2 (LRSA 2003). 
5 Directive 2000/60/EC of The European Parliament and of The Council of 23 October 2000 establishing 
a framework for Community action in the field of water policy (WFD). 
6 Water Environment (Controlled Activities) (Scotland) Regulations 2011 SSI 2011/209 – CAR licences; 
and see SEPA, Hydropower: Do the regulations apply to me available at  
 https://www.sepa.org.uk/regulations/water/hydropower/ (accessed 7 November 2020). 
7 Climate Change (Scotland) Act 2009 asp 12. 
8 Ibid. s. 1A and 1.  
9 Scottish Government (2013), Electricity Generation Policy Statement – 2013 
https://www2.gov.scot/Resource/0042/00427293.pdf (accessed 24 October 2021). 
10 Ibid. paragraph 10. 
11 Scottish Government (2014) Scottish Planning Policy 2014 
https://www.gov.scot/publications/scottish-planning-policy/ (accessed on 5 February 2020). 
12 Ibid. para.152. 

https://www.sepa.org.uk/regulations/water/hydropower/
https://www2.gov.scot/Resource/0042/00427293.pdf
https://www.gov.scot/publications/scottish-planning-policy/
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demand, heat demand and electricity demand and support “the development of a diverse 

range of electricity generation from renewable energy technologies …”.13  

 

SPP 2014 goes on to require that “Development plans should seek to ensure an area’s 

full potential for electricity and heat from renewable sources is achieved …”.14 

However, the main emphasis of SPP 2014 is on Onshore Wind.15 Hydro-electricity 

generation is grouped under “Other Renewable Electricity Generating Technologies 

and Storage”;16 RR hydro schemes, tidal flow schemes and energy storage projects are 

simply considered “in addition to wind generation”. Although the National Planning 

Framework 3 (NPF3)17 recognised that “… there are many opportunities for ‘run of 

river’ hydroelectricity development”18 it also noted the “untapped potential” of 

hydroelectric power. This included pumped storage facilities and RR hydro schemes, 

and estimated it could meet the electricity requirements of “around a quarter of our 

homes”19. Yet the Electricity Generation Policy Statement 2013 predicted that of the 

total MW capacity of 24,057 MW in 2030 that 1700 MW, or 7.4%, would be delivered 

by hydro schemes.20 These statements are difficult to reconcile. 

 

Scottish Government Policy on hydro electricity generation 

 

Scotland, particularly in the north and west, has a substantial hydro power legacy of 

large dam schemes developed after World War 2, dating back to the vision of Tom 

Johnston, Secretary of State for Scotland. He introduced the Hydro-Electric 

Development (Scotland) Act 194321 which established the North of Scotland Hydro-

Electric Board. Under s.2(1) of the 1943 the Board “shall be responsible for initiating 

and undertaking the development of all further means of generation of electricity by 

 
13 Ibid. para. 154. 
14 Ibid. para 155. 
15 See the detailed provision for wind at paras. 161 – 166 and Table 1: Spatial Frameworks. 
16 At para. 167. 
17 Scottish Government (2014) National Planning Framework 3, paragraph 3.4. 
https://www.gov.scot/publications/national-planning-framework-3/ (accessed 9 November 2020) 
18 Ibid. para. 3.30. 
19 Ibid. para 3.4. 
20 Scottish Government (2013) Electricity Generation Policy Statement, p. 45, Table B1. available at   
https://www.gov.scot/publications/electricity-generation-policy-statement-2013/ (accessed 24 October 
2020). 
21 Hydro-Electric Development (Scotland) Act 1943 c. 32. 

https://www.gov.scot/publications/national-planning-framework-3/
https://www.gov.scot/publications/electricity-generation-policy-statement-2013/
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water power within” the North of Scotland District. These large schemes were 

developed, until the mid-1960s, using compulsory purchase powers.22  

 

As a result, “By the time major hydro development ended in the mid-1960s, Scotland 

could boast 56 dams, connected by over 600km of rock tunnel, aqueducts and 

pipelines”.23 Most appropriate sites for large dams have therefore been developed; the 

only new large scale dam development since the 1960s has been the Scottish and 

Southern Energy (SSE) 100MW Glendoe scheme developed by SSE in 2009,24 but 

following a tunnel collapse this did not start generating until about 2012.25 While 

hydro-electricity generation is promoted in Scottish Government policy, it is generally, 

therefore, smaller scale RR hydro schemes.  

 

In 2012, the Scottish Government published a new strategic vision for water, “Scotland, 

The Hydro Nation”.26 This strategy sees water as a huge strategic opportunity for 

Scotland, at home and internationally, and recognises the role of hydro power as a long-

established commercial technology, which “contributes around 10% to Scotland's total 

current energy generation”, mostly from the historic large schemes noted above. The 

strategy then notes that an “increasing number of proposals for small river hydro 

projects…. together with the continuing refurbishment of the large hydro schemes will 

ensure that hydro will continue to play its part in Scotland's renewable energy mix.”27 

 

 
22 Peter Lester Payne, The Hydro: A Study of the Development of the Major Hydro-Electric Schemes 
Undertaken by the North of Scotland Hydro-Electric Board (Aberdeen University Press 1988). 
23  Scottish Parliament, Meeting of the Parliament 25 September 2014, Hydroelectric Dams and Tunnels 
(Contribution of Building Workers), Annabelle Ewing MSP. 
 https://www.parliament.scot/parliamentarybusiness/report.aspx?r=9529&mode=html#iob_86373 
(accessed 10 November 2020). 
24 See https://www.ashdesignassessment.com/glendoe-hydroelectric-scheme (accessed 3 February 
2020); SSE Generation Ltd v Hochtief Solutions AG & Others [2015] CSOH 92; [2016] CSOH177; 2018 
CSIH 26. 
25  SSE Renewables, Glendoe Hydro Scheme, https://www.sserenewables.com/hydro/glendoe/ (accessed 
7 November 2020). 
26 Scottish Government (2012) Scotland The Hydro Nation: Prospectus and Proposals for Legislation, 
Edinburgh 2012 available at http://www.scotland.gov.uk/Publications/2012/02/9536; and see now 
https://www.gov.scot/policies/water/ (both accessed 24 October 2020). 
27  Ibid. p. 14. 

https://www.parliament.scot/parliamentarybusiness/report.aspx?r=9529&mode=html#iob_86373
https://www.ashdesignassessment.com/glendoe-hydroelectric-scheme
https://www.sserenewables.com/hydro/glendoe/
http://www.scotland.gov.uk/Publications/2012/02/9536
https://www.gov.scot/policies/water/
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Further, planning advice on microgeneration28 recognises that “[m]icrogeneration has 

an important role to play in reducing carbon emissions from both domestic and 

commercial properties”. However, despite this support, it goes on to note that: “[t]o 

date, even with the Permitted Development Rights which apply to microgeneration 

technologies, there has been limited growth in the number of microgeneration 

installations.” 29 

 

There are permitted development rights (GDPR) for some forms of renewables.30 For 

domestic use, single wind turbines are permitted as are biomass and heat pumps; for 

non-domestic use, solar, biomass and heat pumps; but no hydro schemes are permitted 

regardless of scale. Hence these will always need planning permission, which does not 

incentivise their use either for domestic or non-domestic premises. RR hydro schemes 

were probably excluded from permitted development rights because of the need to 

balance “the benefits of renewable electricity generation from hydropower schemes and 

the protection of the water environment”.31 Presumably, those permitted under the 

GPDR were seen to have fewer potential negative impacts that required balancing on a 

case by case basis. 

 

Indeed, the Water Resources (Scotland) Act 2013,32  brought in to implement some 

aspects of the Hydro Nation strategy, hardly mentions hydro electricity generation 

beyond providing that “A qualifying abstraction is exempt if it is carried out for the sole 

or principal purpose of - (a) generating electricity by hydro-power, …”33. Whilst 

climate change is an important issue underlying this legislation, and there are duties on 

 
28 Scottish Government (2013) Microgeneration: planning advice available at 
https://www.gov.scot/publications/microgeneration-planning-advice/ (accessed 26 February 2020). 
29Snapshot; and on Permitted Development Rights, see, Planning Circular 2/2011: The Town and 
Country Planning (General Permitted Development) (Non-Domestic Microgeneration) (Scotland) 
Amendment Order 2011  
 https://www.gov.scot/publications/planning-circular-2-2011-town-country-planning-general-
permitted-development/ (accessed 26 February 2020). 
30 Town and Country Planning (General Permitted Development) (Scotland) Order 1992, SI 1992/223 
(as amended) (“GDPR”); Part 1A, Domestic micro renewables; Part 1B, non domestic micro renewables. 
31 Scottish Government, Hydro schemes: planning advice, 12 Dec 2013, Snapshot. 
https://www.gov.scot/publications/hydro-schemes-planning-advice/ (accessed 10/11/2020 
32 Water Resources (Scotland) Act 2013 asp. 5. 
33 Ibid s.7(4)(a).  

https://www.gov.scot/publications/planning-circular-2-2011-town-country-planning-general-permitted-development/
https://www.gov.scot/publications/microgeneration-planning-advice/
https://www.gov.scot/publications/planning-circular-2-2011-town-country-planning-general-permitted-development/
https://www.gov.scot/publications/planning-circular-2-2011-town-country-planning-general-permitted-development/
https://www.gov.scot/publications/hydro-schemes-planning-advice/
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Scottish Water relating to ‘developing the value’ of the water resource, and supporting 

renewables,34 new hydro at any scale is not an explicit focus. 

 

Community benefit and shared ownership 

 

It is part of the Scottish Government policy that any renewables development should 

provide community benefit or shared ownership. Payments from developers are a 

valuable source of income to communities and it remains the Scottish Government’s 

expectation “that developers should continue to offer meaningful community benefits 

in line with our Good Practice Principles” and it is also the Scottish Government’s 

ambition “to ensure that, by 2020, at least half of newly consented renewable energy 

projects will have an element of shared ownership”.35 SEPA’s assessment criteria for 

RR hydro schemes includes “[s]creening of applications which may provide significant 

social benefits”36 so it is clearly a factor that SEPA will take into account. 

 

RR hydro schemes developed on croft land, with the consent of the SLC, provide that 

the affected crofters should receive payments equivalent to a 50% share in development 

value of the scheme.37 In addition, if the Scheme for development is proposed under 

section 19A of the 1993 Act then the developer has to demonstrate to the SLC that the 

crofting community in the area “would be likely to benefit financially”.38 

 

Run of the River hydro schemes and their regulation 

 

Generally, a RR hydro scheme is designed with either a weir in the river, or a catchment 

area to collect and divert water down pipes to a generator house to gain sufficient force 

to turn the turbine. The water is then discharged back into the river below the generator 

 
34 Ibid. ss.23-25. 
35 Scottish Government, Scottish Energy Strategy: The future of energy in Scotland, December 2017, pp 
42/43 “Community Benefit and Shared Ownership”. https://www.gov.scot/publications/scottish-energy-
strategy-future-energy-scotland-9781788515276/ (Accessed 8 November 2020). 
36 SEPA, Guidance for developers of run-of-river hydropower schemes, Version 2.3 November 2015, 
Annex B to Part A p. 13. 
37 Crofters (Scotland) Act 1993 c. 44, s. 19A (Schemes for development) or s. 20 (resumption) and s. 21 
(Crofter’s right to share in value of land resumed by landlord). 
38 Ibid. s. 19(2)(d)(i); and see further below. 

https://www.gov.scot/publications/scottish-energy-strategy-future-energy-scotland-9781788515276/
https://www.gov.scot/publications/scottish-energy-strategy-future-energy-scotland-9781788515276/


8 December 2020 – As submitted to Journal of Water Law 

 7 

house, usually at a significant velocity.39 (See Fig 1.40) The consequences of such a 

design include (i) that building a dam or intake in the river can alter the alveus, or bed 

of the of the river over which the water flows; (ii) the dammed water can back up into 

land owned by an upper proprietor; (iii) from the extraction point until the water is 

returned into the river, the flow of the river can be significantly reduced, thus impacting 

on the volume of water passing the banks and so affecting the use, including 

recreational use of the river in that area, and the fish and ecology of that part of the 

river; and (iv) where the water is passed back into the river at the tailrace41, the flow is 

changed and it may impact on the banks and in particular the opposite bank. These are 

all potential impacts on the rights of other riparian landowners.  A RR hydro scheme 

can be distinguished from an Archimedes screw type scheme which operate on rivers 

that have dams or weirs on a river with a large volume of water. 

 

Small RR hydro schemes usually generate about 10kW to 500kW each.42 In response 

to a Freedom of Information request by the authors, SEPA confirmed43 that SEPA 

regulates 733 schemes that all have CAR licences of which 257 CAR licences were 

granted since 2014 with a total capacity of 96 MW. There are 7 CAR licence 

applications pending at December 2020 with a capacity of 4 MW. 

 

These schemes, like other uses of the water environment, are regulated by the SEPA 

under the Water Environment (Controlled Activities) (Scotland) Regulations 2011 

(CAR).44 The CAR were introduced under the WEWS Act 2003,45 which in turn 

implemented the Water Framework Directive (WFD)46 in Scotland. It is not a 

coincidence that the WEWS Act was introduced at the same time as the Land Reform 

(Scotland) Act 2003, as the new Scottish Parliament was in a position to bring forward 

 
39 See https://www.sepa.org.uk/making-the-case/water/water-economy/hydropower-consultant/ 
(accessed 26 February 2020). 
40 Source: Scottish Environment Protection Agency (2014). https://www.sepa.org.uk/making-the-
case/water/water-economy/hydropower-consultant/  (accessed 2 December 2020). 
41 Tailrace – the outflow of water from the pipe after the turbine which is discharged into the river as a 
high velocity. 
42 https://www.sepa.org.uk/making-the-case/water/water-economy/hydropower-consultant/  
43 SEPA Response to FO192699 received 8 December 2020. - https://www2.sepa.org.uk/disclosurelog/# 
(accessed 8 December 2020). 
44 Water Environment (Controlled Activities) (Scotland) Regulations 2011, SSI 2011/209. 
45 Above fn 4.  
46 Above fn 6.  

https://www.sepa.org.uk/making-the-case/water/water-economy/hydropower-consultant/
https://www.sepa.org.uk/making-the-case/water/water-economy/hydropower-consultant/
https://www.sepa.org.uk/making-the-case/water/water-economy/hydropower-consultant/
https://www.sepa.org.uk/making-the-case/water/water-economy/hydropower-consultant/
https://www2.sepa.org.uk/disclosurelog/
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primary legislation across a suite of land reform topics and at the same time, to 

implement EU legislation within its devolved powers in a comprehensive and 

integrated way that went beyond the minimalist approach preferred in the UK. The 

WEWS Act and CAR remain an excellent example of an integrated approach to modern 

water management,47 although it should be noted that new integrated regulations across 

all environmental media will, when fully in force, replace CAR whilst retaining many 

of its features.48  

 

The CAR provides a tiered and proportionate system, with General Binding Rules for 

the least damaging activities; authorisations for a middle tier, which should be 

registered and notified to SEPA; and licences for the most complex or potentially 

hazardous. The CAR also regulates all uses of the water environment – abstractions, 

discharges and river works, including impoundments.49 All RR hydro schemes require 

a CAR licence.50 

 

When making decisions on CAR applications, and when imposing licence conditions, 

SEPA must have regard to other controlled activities in the area, and “may have regard” 

to any private agreements in relation to controlled activities.51 SEPA must consider the 

impacts of the activity on the water environment, and any alternatives considered.52 

SEPA does not have to advertise an application, unless it considers the controlled 

activity “has or is likely a significant adverse impact,” which may be  on the water 

environment but also on other users of the water environment.53 Anyone who is affected 

or likely to be affected by, or having an interest in, the application may make 

representations to SEPA within 28 days of the advertisement,54 but that would be as 

part of their response to the advertised application. Absent advertisement, affected 

parties would need to have knowledge of the scheme in another way such as 

 
47 Hendry S, (2015) Frameworks for Water Law Reform) CUP International Hydrological Series, Ch.2. 
48 Environmental Authorisations (Scotland) Regulations 2018 SSI 2018/219.  
49 See SEPA (2019) The CAR Practical Guide v8 
https://www.sepa.org.uk/media/34761/car_a_practical_guide.pdf (accessed 24 October 2020) 
50 SEPA (2015) Guidance for developers of run-of-river hydropower schemes available at 
https://www.sepa.org.uk/media/383805/guidance-
_for_developers_of_run_of_river_hydropower_schemes.pdf (accessed 25 October 2020). 
51 CAR Reg. 8(5).  
52 CAR Reg.11.  
53 CAR Reg.13.  
54 CAR Reg 13(4)(c). 

https://www.sepa.org.uk/media/34761/car_a_practical_guide.pdf
https://www.sepa.org.uk/media/383805/guidance-_for_developers_of_run_of_river_hydropower_schemes.pdf
https://www.sepa.org.uk/media/383805/guidance-_for_developers_of_run_of_river_hydropower_schemes.pdf
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advertisement of the planning application, but do not have a right to make 

representations to SEPA in those circumstances. 

 

As SEPA has to advertise a RR hydro scheme that it considers “is likely to have a 

significant adverse impact on the water environment”, the scheme may also require an 

environmental impact assessment. It is likely to be a scheme producing below 50 

megawatts and so subject to planning permission, rather than a section 36 consent under 

the Electricity Act 1989. Installations for hydroelectric energy production designed to 

produce more than 0.5 megawatts (and not more than 50 megawatts)55 are a Schedule 

2 development under The Town and Country Planning (Environmental Impact 

Assessment) (Scotland) Regulations 2017 as a development “likely to have significant 

effects on the environment by virtue of factors such as its nature, size or location”.56 

This article is not concerned with the potential for environmental impacts to affect the 

development of hydropower schemes, but we note here for completeness that SEPA 

and NatureScot’s57 powers can affect the fishing rights in a river depending on their 

response to any development application for a RR hydro scheme.  

The rights of other users of rivers and their impact on the delivery of hydro schemes is 

recognised by SEPA, whose web guidance on Hydropower states that: “We support the 

development of hydropower in Scotland, while aiming to strike an appropriate balance 

between these schemes and protecting the water environment and its users”.58 All of 

this legislation is framed by the WFD, which recognises the potential benefits of hydro 

power as well as its potential negative impacts. New modifications of the water 

environment, which might have negative effects on ecological status, can still be 

permitted if their beneficial objectives for sustainable development outweigh the 

harm.59  

 

 
55 Electricity Act 1989 c.29, s 36(2)(a). From 1 June 2011 Electricity Act 1989 (Requirement of Consent 
for Hydro-electric Generating Stations) (Scotland) Revocation Order 2011, SSI 2004/115. 
56 The Town and Country Planning (Environmental Impact Assessment) (Scotland) Regulations 2017, 
SSSI 2017/102, Regulation 2 “EIA development” (b), Schedule 2 paragraph 3 Energy Industry (i) 
Installations for hydroelectric energy production. 
57 Responding to EIA assessments and duties under the Conservation (Natural Habitats, &c.) Regulations 
1994, SI 1994/2716. 
58 SEPA Website Hydropower - https://www.sepa.org.uk/regulations/water/hydropower/ (accessed 19 
February 2020); SEPA (2015) above n.51. 
59 WFD Art.4(7); permitting a derogation from Art.4. 

https://www.sepa.org.uk/regulations/water/hydropower/
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Although the WFD led to the WEWS Act and CAR, and therefore to a comprehensive 

‘over-writing’ of the historic common law on water, the underlying principles of 

riparianism, and the (contested, and sometimes obscure) rights of riparian proprietors 

were not abolished, or indeed directly addressed. This leaves a situation where the 

statutory authorisation is required, to proceed with a hydro scheme, but in itself does 

not prevent a challenge in private law by a neighbouring riparian proprietor. 

 

 

Impact of private riparian and salmon fishing rights on the development of 

hydropower schemes 

 

Unless a hydro scheme can be accommodated wholly within one landownership 

without impact on upper, lower or opposite proprietors, the consent of the other 

proprietors will be required for the development of any RR hydro scheme. The medium 

filum of many significant rivers or streams are often the land boundary and many RR 

hydro schemes require the tailrace outlet back into the stream to be on the land of, or 

opposite that, of a downstream proprietor. Unless the landowners are willing to work 

together, the general law of riparian rights is an impediment to the development of a 

RR hydro scheme. There is some early case law suggesting that objecting proprietors 

must demonstrate some damage to their interests, but more recent cases, cited below, 

do not support that approach. 

 

The owners of salmon fishings in a river, which can be a separate heritable right from 

the right of the riparian proprietor(s) of the river itself, have similar rights to protect 

their fishing.60 

 

Common interest of all proprietors in the water of a river 

 

That a proprietor’s use of the water of a river or stream as it passes through or by their 

property must not interfere with the rights of upper, lower or opposite bank proprietors 

can be seen in a number of cases. The law recognises that “(w)here a stream flows 

 
60 e.g. Moncrieffe v Perth Police Commissioners (1886) 13 R 921, Gay v Malloch 1959 SC 110. 
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through the land of more than one proprietor, the rights of each riparian proprietor are 

limited by the common interest of all in the water,”61 and the historical development of 

this doctrine has recently been examined by Robbie J (2015).62 This common interest 

causes problems for the development of RR hydro schemes. 

 

Rights of upper proprietor 

 

An upper proprietor may object to restagnation of water from a dam. In Baillie v Lady 

Saltoun,63 Baillie raised an action against Lady Saltoun to remove a new dam on the 

grounds “that it was injurious to his lands, by causing the water to regorge, and to his 

rights of fishing”. The court granted damages and an order to remove the dam, “without 

prejudice to any other weir which the petitioner (Lady Saltoun) may have right and title 

to erect.”64 This right was confirmed in Morris v Bickett65 by Lord Neave who said: 

 

“An upper heritor, after enjoying the use of the water which passes through his 
lands, has nothing more to do with it, unless some operation below shall operate 
to his prejudice by making it regorge, or stagnate, or decrease in velocity or 
freedom of flow within his property.” 

 

Clearly, erecting a dam for a RR hydro scheme, if too near the boundary with the upper 

proprietor, might lead to the water regorging or stagnating, or decreasing the velocity 

within the upper proprietor’s part of the river. 

 

Rights of lower proprietors 

 

A proprietor owning both banks may divert and use the water within his own lands, 

provided it is returned to the river before the boundary with the lower proprietor and 

that the water is transmitted unimpaired to the lower proprietors. This was confirmed 

in Duke of Buccleuch v Cowan,66 a case seeking interdict against pollution by the upper 

 
61 William M. Gordon and Scott Wortley, Scottish Land Law, WGreen. 3rd Ed 2009 paragraph 6-24.  
62 Robbie, J. Private Water Rights (Edinburgh Legal Education Trust 2015). Chapters 5, 6 & 7. (Robbie) 
63 (1821) 1 S 227 (NE 216). 
64 Ibid. at p. 228. 
65 (1864 2 M 1082 Lord Neave at 1092; affd (1866) 4 M(HL) 44. 
66 (1866) 5 M 214.  
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proprietors of paper mills. Lord Cowan approved the Lord Justice Clerk’s charge to the 

jury, saying: 

 

“What was stated to the jury was, that the riparian owner on a private stream ‘is 
entitled to the full and uncontrolled use of the water as it passes through his 
property, subject only to the conditions that he shall suffer it to pass 
undiminished in quantity and unimpaired in quality to his neighbours below;’”67 

 

Further support for this approach comes in Young & Co v Bankier Distillery Co,68 

where Lord MacNaughton said: 

 

“The law relating to the rights of riparian proprietors is well settled. A riparian 
proprietor is entitled to have the water of the stream on the banks of which his 
property lies flow down as it has been accustomed to flow down to his property, 
subject to the ordinary use of the flowing water by the upper proprietor, and 
such further use as may be reasonable under the circumstances. Every riparian 
proprietor is thus entitled to the water of his stream in its natural flow without 
sensible diminution or increase, and without sensible alteration in its character 
or quality. An invasion of this right causing actual damage, or calculated to 
found a claim which may ripen into an adverse right, entitled the party injured 
to the intervention of the court.”69 

 

We note the reference to “further use as may be reasonable under the circumstances” 

and to “invasion of this right causing actual damage”, but these caveats do not appear 

to have been considered in any detail in subsequent cases. It is difficult to reconcile the 

right to have “the water of his stream in its natural flow without sensible diminution or 

increase, and without sensible alteration in its character or quality” with a statement 

that the court will only intervene if there is “actual damage” or if it might “ripen into 

an adverse right”. There are a number of cases, discussed hereafter, recognising that if 

water has been abstracted for the prescriptive period, then that level of abstraction 

cannot be objected to. We consider that unless the abstraction is de minimis, an 

abstraction could ripen into an adverse right and so be interdicted. 

 

 
67 Ibid. at p. 226. 
68 (1893) 20 R (HL) 76. 
69 Ibid. at p. 78. The law appears to be the same in England - Pigot v Environment Agency [2020] EWHC 
930 (Ch); [2020] Env. L.R. 25 cf. Held (1) and paragraphs 33 to 43. In England the rights appear to be 
founded on nuisance. 
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In Cowan v Kinnaird70 the upper proprietor carried water away from a burn to one of 

the Kinnaird farms and then restored it, not to the burn but lower down into another 

river. The court held that the pursuer was entitled to judgment preventing this diversion. 

If the water could be diverted within the proprietor’s own land and returned to the river 

above the lower proprietor, then that is acceptable.71  

 

In Pirie & Sons Ltd v Earl of Kintore,72 where a mill owner began to abstract more 

water than abstracted in the past, and this lowered the river level to such a state that 

salmon could not get up stream, the court ordered abstraction to be returned to former 

levels.  In the House of Lords Lord Robertson commented: 

 
“… as riparian proprietors having right … to both banks in this part, they are 
entitled within their own boundaries to divert the water of the river. The 
condition of this right is that the water must be returned, and this condition is 
merely one of the consequences of the general principle that the water of a 
running stream can only be dealt with by anyone so far forth as is consistent 
with the rights of the other proprietors interested in it.”73 
 

Of interest in the Inner House decision is the comment of Lord M’Laren: 

 
“The broad fact is that throughout Scotland, as in other countries, the owners of 
estates have made use of running streams as a source of power, and until the 
question was raised in the present case, I am not aware that their right to do so 
has been challenged.” 74  

 

Lady Willoughby de Eresby v Wood75 is an interesting early case in that the Lord 

Ordinary appears to go further than the cases cited above, or is more expansive in 

explaining the general rule. The Lord Ordinary held that an upper proprietor was 

entitled to dam water for his mill even if the effect was to make the supply intermittent 

for the lower proprietor, provided such detention was “not unreasonable”. The Lord 

Ordinary comments that each proprietor could use the water as it passed his land and 

that this use could impact on the other proprietors, provided the impact was not 

unreasonable or the use that is made of the water was reasonable if was within his rights. 

 
70 (1865) 4 M 236. 
71 Ibid. see Lord Justice Clerk at p. 240. 
72 (1906) 8 F (HL) 16. 
73 Ibid. at p. 19. 
74 Earl of Kintore v Alex Pirie & Sons Ltd (1903) 5 F 818 (First Division); at p. 852 (emphasis added). 
75 (1884) 22 SLR 471. 
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The Lord Ordinary comments that: “The right of a party to the uninterrupted and full 

use of the water as it flows naturally past his land is not an absolute right, but a natural 

one, qualified and limited by the existence of the rights of others. His enjoyment must 

necessarily be modified or abrogated by the reasonably use of the stream by others.”76 

 

This case is an Outer House decision and predates Young & Co and Kintore, which are 

Inner House and House of Lords decisions, but it is still a useful discussion of the right 

of proprietors to use water running through their land even if it affects other proprietors, 

provided the use is reasonable. However, it is not clear that this is still the law standing 

the summary given by Lord MacNaughton in Young & Co discussed above. Further, 

the Lord Ordinary cites cases that are in material terms the same as the summary in 

Young & Co, and yet goes further than those cases. Indeed, the comments are probably 

obiter because the Lord Ordinary recognised that there was a prescriptive right to dam 

the stream. Gordon & Wortley77 suggest that this case might support a reasonable use 

of water for secondary purposes, but Robbie comments that this “decision is utterly 

contrary to Scottish authorities both before and since”. 78  

 

The concept of “reasonable use” or the “reasonableness doctrine” by riparian 

proprietors emerged in the USA in the 19th century. The multiplicity of dams, mills and 

other river works made the classical mode of riparianism impossible.79  Dellapenna 80 

notes that eastern states of the USA “have developed a new system of law based on 

treating the water as a species of public property rather than as either common or private 

property, a system that is coming to be called "regulated riparianism’”. This approach 

has allowed the court to intervene in disputes in the interests of one or more proprietors 

or the public interest.81 The reasonableness doctrine in the USA has gone beyond 

anything in the older Scottish authorities, but does indicate the limitations of 

riparianism in relation to multiple private developments on a river. 

 
76 Ibid. p. 472 Rt Col. 
77 William M Gordon and Scott Wortley, Scottish Land Law, W Green 2009, 3rd Ed paragraph 6-59 
78 Robbie, Chapter 7, paragraph 7.16 
79 Frank J. Trelease, The Concept of Reasonable Beneficial Use in the Law of Surface Streams, 12 WYO. 
L.J. 1 (1957). 
80Dellapenna, J. W. (2002). The law of water allocation in the southeastern states at the opening of the 
twenty-first century. University of Arkansas at Little Rock Law Review, 25(1), 9-88 at p. 10 and see p. 
12 “The Reasonable Use Rule”. 
81 Trelease, fn 78. 
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Where there is a competition of rights in the water, then the Scottish courts have made 

clear that in appropriate circumstances they can regulate the respective rights. In 

M’Crone v Ramsay,82 a case where there were a number of mills using water from a 

lade and a dispute arose, the Lord Ordinary said: 

 

“All this is plainly a matter for regulation, and regulation if necessary by the 
Court, in accordance with the requirements of the various mills.”83 

 

As mentioned, in Kintore the court discussed regulation of parties’ respective rights. In 

the First Division the Lord President said: 

 

“The general rule is that rights lawfully created or acquired are protected by the 
law, and that if different lawful rights come into collision, each must be enjoyed 
in such a way as to leave a reasonable measure of enjoyment of the other; or, in 
other words, that if the parties cannot agree, a case for regulation is established, 
so as to prevent the destruction or supersession of either right by the other.”84 

 

Having regard to the cases cited, regulation arises where there are lawfully created or 

acquired rights. In M’Crone there were pre-existing mills, but they operated at different 

hours and that is what the court was willing to regulate. In Kintore the Lord President 

refers to pre-existing rights. That is different from the situation where a proprietor 

intends to install a new RR hydro scheme, where they will not have a pre-existing right 

to develop the river bed or abstract water that might affect the free flow of the water to 

lower proprietors. It is difficult to see that the courts will regulate in that situation, 

where abstraction might “ripen into an adverse right”.85 

 

Rights of opposite bank proprietors 

 

It is considered that opposite bank proprietors are, in the words of Lord MacNaughton 

in Young & Co, “entitled to have the water of the stream on the banks of which his 

property lies flow down as it has been accustomed to flow down to his property, subject 

 
82 (1901) 9 SLT 113. 
83  M’Crone p. 119. 
84  (1903) 5 F 818 Lord President at p. 843. 
85  Robbie p. 211 “Regulation” paragraphs 7.89 – 7.92. 
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to the ordinary use of the flowing water by the [opposite]  proprietor, and such further 

use as may be reasonable under the circumstances”. 

 

Nevertheless, opposite bank proprietors have the right to prevent the opposite bank 

proprietor from erecting any structure, or altering the alveus, in the river bed, even on 

their own side of the boundary, that might affect the flow of the water. The court does 

not require proof that damage would probably result, because it is so difficult to predict 

whether damage might occur. Thus, where there are opposite proprietors, one proprietor 

wanting to develop a RR hydro scheme could not build a part dam or water intake on 

their side of the river, or put a discharge pipe into the river. 

 

The Lord Chancellor in Morris v Bicket,86 where one proprietor erected a structure in 

the river bed, summarised the decision of the Second Division:87  

 

“The result of the opinions of the Judges of the Second Division appears to be 
that a riparian proprietor has no right to erect any building in alveo fluminis and 
that, if he does so, although the opposite proprietor may be unable to prove that 
any damage has actually happened to him by the erection, yet, if the 
encroachment is not of a slight and trivial but of a substantial description, it 
must always involve some risk of injury.”88 

 

The Lord Chancellor went on to say: 

 

“These views appear to me to be perfectly sound in principle, and to be 
supported by authority. The proprietors upon the opposite banks of a river have 
a common interest in the stream, and although each has a property in the alveus 
from his own side to the medium filum fluminis, neither is entitled to use the 
alveus in such a manner as to interfere with the natural flow of the water. My 
noble and learned friend the late Lord Chancellor, during the argument, put this 
question, — “If a riparian proprietor has a right to build upon the stream, how 
far can this right be supposed to extend? Certainly (he added) not ad medium 
filum, for, if so, the opposite proprietor must have a legal right to build to the 
same extent from his side.” It seems to me to be clear that neither proprietor can 
have any right to abridge the width of the stream, or to interfere with its regular 
course; but anything done in alveo which produces no sensible effect upon the 
stream is allowable.”89 

 
86 (1866) 4 M (HL) 44. 
87 (1864) 2 M 1082. 
88 Morris v Bicket (HL) above n 78 at p. 48. 
89 Ibid. at pp. 48/49. 
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The same approach is taken where works are done in the bed of the river. In Gay v 

Malloch,90 where one proprietor had removed obstructions in the river bed so that his 

salmon net could sweep over the river bed, the court said: 

 

“The same principles have been applied where what is being done is not the 
construction of something in the bed of the river, but the removal of something 
from the bed. The case of Robertson v. Foote & Co.91was concerned with the 
removal of boulders from the bed of the river, and the principles laid down in 
Bicket v. Morris were applied.”92 

 

Summary 

 

The cases cited suggest that that neighbouring proprietors may well be able to prevent 

a RR hydro scheme being developed by one of their number if they do not consent.  

They can object where the development might require something to be built in the 

alveus; where there is an opposite proprietor, or the abstracting of water diminishes or 

interferes with the flow of water in the stream passing opposite bank proprietors or 

reaching lower proprietors. The scope of the comment in Young & Co about court 

interference where there is “An invasion of this right causing actual damage, or 

calculated to found a claim which may ripen into an adverse right” is not clear, nor the 

extent to which the court might be prepared to regulate a RR hydro scheme. This makes 

for substantial uncertainty if a proprietor, who cannot accommodate the scheme wholly 

within their own property, wishes to develop a scheme. Of course, this would depend 

on the aggrieved proprietor being willing to raise an action; the first author has been 

involved in two cases where these issues arose, but neither was concluded with a court 

decision.  

 

It is possible that the risk of such an action is a material factor reducing willingness of 

riparian to consider RR hydro schemes, unless other riparian proprietors are agreeable 

to a common scheme (and presumably, potential sharing of both costs and rewards). 

Any agreement would have to be drafted in a way that allowed the agreement to be 

 
90 1959 SC 110. 
91(1879) 6 R 1290. 
92 fn. 89, p. 124. 
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registered in the Land Register against all the relevant properties so that it is binding on 

successive owners of the property although it is not clear that agreement about works 

on the alveus or water abstraction can be characterised as real burdens under section 3 

of the Title Conditions (Scotland) Act 2003. However, if a scheme has been built a 

successor owner may well be barred from challenging the scheme.93 

 

Rights of other users in rivers that may impede permissions for hydro schemes 
 

Public rights of navigation 

 

Certain of the larger rivers in Scotland, or at least parts of these rivers, are subject to 

public rights of navigation, which could impact on any proposal for a hydropower 

scheme on the river. They include the Forth, Spey, Tay and Leven. This public right of 

navigation is less important than it was before the LRSA 2003, which gives the public 

rights of access to use rivers for recreation, including canoeing.94 These public rights 

are separate from any proprietor’s rights. 

 

The leading case is Wills’ Trs v Cairngorm Canoeing and Sailing School,95 where the 

sailing school established that the River Spey was subject to a right of public navigation 

and that included the right to canoe down the Spey. Lord Fraser of Tullybelton 

considered the extent of the right of navigation, and in particular the right on an inland 

river. Although noting that the right is “not unlimited”, it would “extend to permit any 

operation that could be reasonably described as navigation, by any vessel that could be 

reasonably described as a boat”96. Historic use of the Spey by rafts (for floating timber) 

would indicate a “general right of navigation” and (in the specific case) allow 

canoeing.97  

 

The right is primarily one of passage; related cases on navigation rights in coastal 

waters establish that it is not a right to sail over every square metre of the sea, and no 

 
93 W M Gloag, The Law of Contract in Scotland (2nd Edition, W Green & Sons Ltd 1929) pp. 171/8. 
94 LRSA 2003 s 1 and s. 32 “land” includes - … (b) inland waters”.  
95 1976 SC(HL) 30. 
96 Ibid. 169. 
97 1976 SC(HL) 30, 169. 
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objection can be taken to private uses, such as fixed moorings, fish farming cages, 

provided they do not substantially interfere with the right of passage.98 A proprietor 

may erect a structure on the alveus of a navigable river, provided it does not 

substantially interfere with the right of navigation,99 but this is still subject to the rights 

of other proprietors in the river. This right to erect a structure on the alveus might 

benefit a proposed hydropower scheme. In Orr Ewing & Co Colquhoun’s Trs,100 the 

House of Lords recognised that a “right of navigation was not so absolute that it was 

not subject to equitable restriction when in competition with other rights.” While this 

was said in the context of regulating rights of navigation and cruive (or fish trap) salmon 

fishing, it is considered that the ratio would equally apply to restriction of navigation 

rights in the interest of a proprietor’s right to develop a hydropower scheme. It is of 

note that Lord Hatherley refers to mill lades, saying: 

 

“There are upon the river Leven several mills, and arrangements are made at 
these mills by means of what is called a mill-lade or mill-dam for taking the 
water off from the river to the works which may require its assistance. That 
diversion is effected by means of a lade, and the water is guided into its course 
out of the river and down the lade by means of a weir which is erected for that 
purpose, of a solid construction, sloping up into the river, and having what the 
witnesses called a batter or a slope down from its top into the alveus of the river. 
That is the mode in which these mill-lades are formed.” 101 

 

It is clear from the case that these lades were not considered to interfere with navigation 

and nor to have any significant impact on the opposite bank. Similarly, a hydropower 

lade, or a dam part way across a navigable river, may also not interfere with the 

navigation depending on where the navigable channel of the river is located. It would 

also have to make no sensible alteration to the flow of the water on the opposite bank. 

 

Access rights and recreation 

 

Whilst Wills Trustees did not provide canoeists with a right of access to the river, the 

public now have statutory rights of access to water for “the purposes of recreation, 

 
98 Crown Estate Commissioners v Fairlie Yachts 1979 SC 156; Walford v David 1989 SLT 876. 
99 (1877) 4 R (HL) 116 – bridge across the river Leven with piers in the river bed. 
100 (1877) 4 R (HL) 116, Lord Gordon at 138. 
101 Ibid. p.117. 
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carrying out a relevant educational activity or for the purposes of carrying on 

commercially any recreational or educational activity”.102 Land is defined to include 

“land covered by water”103 and so includes rivers and therefore, for example, canoeing 

or river rafting on the river. Further, it is the duty of every owner of land “to use and 

manage the land … in a way which, as respects those rights, is responsible”.104 It can 

therefore be seen that any land owner wishing to develop a hydropower scheme has to 

have regard to any water access right that might be affected by the scheme. 

 

SEPA will also protect these water access rights when licensing a hydropower scheme. 

The Guide to Hydropower Construction Good Practice notes that “Access rights 

include non-motorised activities on inland water, such as canoeing. The LRSA 2003 

also places a duty on land managers to manage their land and operations in a way that 

is responsible with regard to access.” 105 

 

Thus, if a river already hosts water-based activities, any proposed hydropower scheme 

must recognise those rights and may be refused if those rights counterbalance. For 

example, a 2005 application to build a hydropower scheme on the River Braan106 was 

refused a CAR licence where: 

 

“The grounds for refusal were after a series of balancing tests for sustainable 
development under the Water Framework Directive (WFD), the impacts on the 
water environment and impacts on recreational interests (principally canoeing) 
did not outweigh the benefits of the proposed activities to human health, to the 
maintenance of human safety or to sustainable development under Article 4 of 
the WFD.”107 

 
102 LRSA 2003 s.1. 
103 The Scotland Act 1998 Transitory and Transitional Provisions) (Publication and Interpretation etc. of 
Acts of the Scottish Parliament) Order 1999, Schedule 2 “Land”. 
104 LRSA 2003 above n 2 s.39(1)(a). 
105 SNH, SEPA and Scottish Renewables, Guide to Hydropower Construction Good Practice, Version 
3: September 2003 https://www.sepa.org.uk/media/34332/guide-to-hydropower-construction-phase-
good-practice-guidance.pdf (accessed 20 February 2020) paragraph 8 pp. 17/18. 
106 Planning Application Reference 05/00001/HYDRO on Perth & Kinross Planning Portal, but all 
documents removed from planning portal.  
https://planningapps.pkc.gov.uk/online-
applications/applicationDetails.do?keyVal=IKCBUOMKR3000&activeTab=summary (accessed 6 
December 2020). 
107 Perth & Kinross Council, Report of Handling by Development Quality Manager – Installation of a 
run-of-river hydroelectric scheme and associated works at River Braan Hydro Scheme, Trochry, Ref No: 
13/01698/FLL; 19 March 2014 paragraph 36 reporting on Site History. 

https://www.sepa.org.uk/media/34332/guide-to-hydropower-construction-phase-good-practice-guidance.pdf
https://www.sepa.org.uk/media/34332/guide-to-hydropower-construction-phase-good-practice-guidance.pdf
https://planningapps.pkc.gov.uk/online-applications/applicationDetails.do?keyVal=IKCBUOMKR3000&activeTab=summary
https://planningapps.pkc.gov.uk/online-applications/applicationDetails.do?keyVal=IKCBUOMKR3000&activeTab=summary
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The impact of the revised scheme on public access, including canoeists, was fully 

assessed and the revised scheme was granted planning permission, subject to a 

condition that the applicant submit a Public Access Management Plan for approval. 108  

 

Another example is the application for a hydropower scheme on the Allt Mheuran in 

Glen Etive, one of seven schemes proposed within Glen Etive, where in the Planning 

Report,  material considerations raised included the impact on canoeing and kayaking, 

and the safety of kayakers. 109 The report noted no agreement had been reached with 

the Scottish Canoe Association and the issue was left to SEPA to determine in the 

process of issuing the CAR licence. 110 

 

Scottish Natural Heritage (now, NatureScot) also has a role in relation to public access 

rights under the LRSA 2003, when considering whether or not to comment on or object 

to a hydropower development. As noted in 2014, “The landscape and visual impacts 

described above can all affect the quality of recreational experience. Hydroelectric 

developments can also physically affect the recreational use of an area.”111 

 

Hence, public access rights under the LRSA 2003 can impact on a riparian proprietor’s 

ability to develop a RR hydropower scheme. 

 

 

Crofters’ rights 

 

 
 https://planningapps.pkc.gov.uk/online-
applications/applicationDetails.do?activeTab=documents&keyVal=MT0SOHMK6H000 Committee 
Report (accessed6 December 2020). 
108 Perth & Kinross Council, Report of Handling fn 106 paragraphs 82 to 84 and Condition 19.  
109 The Highland Council, Report of Handling, Dickins Hydro Resources Ltd, Reference No. 
18/05440/FUL 
https://wam.highland.gov.uk/wam/applicationDetails.do?activeTab=documents&keyVal=PIR5S3IHGE
Y00 (accessed 20 February 2020). 
110 The Highland Council, Report of Handling fn 15. The CAR Licence No. CAR/L/1170801. 
https://www.sepa.org.uk/media/407054/1170801_licence_new.pdf (accessed 1 December 2020). 
111 Scottish Natural Heritage (2015) Hydroelectric schemes and the natural heritage, p 14 available at  
https://www.nature.scot/hydroelectric-schemes-and-natural-heritage (accessed 21 February 2020). 

https://planningapps.pkc.gov.uk/online-applications/applicationDetails.do?activeTab=documents&keyVal=MT0SOHMK6H000
https://planningapps.pkc.gov.uk/online-applications/applicationDetails.do?activeTab=documents&keyVal=MT0SOHMK6H000
https://wam.highland.gov.uk/wam/applicationDetails.do?activeTab=documents&keyVal=PIR5S3IHGEY00
https://wam.highland.gov.uk/wam/applicationDetails.do?activeTab=documents&keyVal=PIR5S3IHGEY00
https://www.sepa.org.uk/media/407054/1170801_licence_new.pdf
https://www.nature.scot/hydroelectric-schemes-and-natural-heritage
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Under the Crofters (Scotland) Act 1993 (as amended, in particular by the Crofting 

Reform etc. Act 2007) a landowner or landlord cannot develop on croft land or on 

common grazings without the authority of the SLC.112 In addition, if land is developed 

with the authority of the SLC, then the crofters are generally entitled to a payment of 

about 50% of the market value of the land for development. The necessity for the 

authority of the SLC, and payments, in addition to all the other statutory permissions 

and consents required, can be a disincentive to development on croft land or common 

grazings. 

 

With regard to RR hydro schemes, it is not clear what rights crofters have in the river 

or the stream where the land bounding the stream is subject to crofting or is common 

grazing. Until recently new crofts could not be created and so any croft had to fit the 

statutory criteria defining a croft:113  

 

“any piece of land held by a crofter, consisting of arable or pasture land, or of 
land partly arable and partly pasture and which has been occupied and used as 
arable or pasture land whether such pasture land is held by the crofter alone, or 
in common with others) immediately preceding the passing of this Act, 
including the site of his dwelling-house and any offices or other conveniences 
connected therewith, but does not include garden ground only, appurtenant to a 
house.”114  

 

The solum of a river or stream could not be “arable or pasture land” although the banks 

could be arable or pasture land, and a croft has always been recognised to include its 

pertinents, which include the right to water cattle in the stream or to take water for 

crofting purposes. However, in Macleod v Barr,115 the Divisional Court of the SLC 

held that a crofter who was buying his croft116 could not buy the solum of a burn running 

through the croft because it was “not croft land tenanted by him”. The decision turned 

on the facts of the case and the solum was held not to be croft land because it was a 

salmon stream and the landlords had maintained control over the solum and the banks, 

 
112 Scottish Land Court, established by the Small Landholders (Scotland) Act 1911 c.49 and now 
governed by the Scottish Land Court Act 1993 c.45. 
113 The Crofters (Scotland) Act 1955, 3 & 4 Eliz. 2. c. 21, s.3, and referring back to the Crofters Holdings 
(Scotland) Act 1886, 49 & 50 Vict. c. 29 and the Small Landholders (Scotland) Act 1911, 1 & 2 Geo 5, 
c. 49.  
114 Crofters Holdings (Scotland) Act 1886 s.34. 
115 1981 SLCR App 79. 
116 Under (now) s. 12 of the 1993 Act. 
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thus demonstrating that it was not tenanted by the crofter. The court was not referred to 

and did not consider the implications of the 1886 statutory definition of croft. If 

Macleod was correctly decided then each river or stream will have to be considered 

against its factual background to see if the solum was or was not part of the croft. 

 

In Scottish Ministers v Pairc Trust Ltd & others,117 the SLC had to consider whether 

lochs and water courses were included within the scope of common grazings for the 

purposes of a crofting community’s right to buy.118 The court, as in Macleod, 

considered that this could be a matter of fact and so water courses might or might not 

be included within the common grazings. 

 

Thus, depending on the factual situation, crofters may or may not have rights in the 

alveus of a river or stream that is intended for a RR hydro scheme. However, they will 

have rights in the banks and surrounding croft land or common grazings onto which 

any dam will have to be footed, through which the pipes will have to be laid, access 

track built and on which the turbine house and tailrace into the stream will have to be 

built. 

 

Without going into the intricacies of the 1993 Act, in essence the landowner and 

developer will have to obtain the consent of the SLC to the development and to the 

payments that have to be made to the crofters or crofting community. There are three 

ways to proceed: 

 

1 – An agreement with the crofters,119 with the approval of the SLC and then entered 

in the Register of Crofts. It is unclear if such an agreement is binding on a crofter who 

subsequently buys their croft and so it is not a recommended procedure. 

 

2 – Resumption of the land required,120 where the SLC has to be satisfied that the 

resumption is for a reasonable purpose, which includes the generation of energy, in all 

the circumstances of the case. The crofters are entitled to compensation for any loss or 

 
117 2007 SLCR 166 at p. 213. 
118 s. 68 of the LRSA 2003. 
119 Under s.5(3)-(6) of the 1993 Act. 
120 S.20 of the 1993 Act. 
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damage caused to their crofts, and to an additional payment under section 21, which is 

essentially 50% of the market value of the land resumed where the purpose for which 

the land is being resumed is taken into account in the valuation. There are means to pay 

this as annual sums, which is often 50% of the rent the landlord receives, if a developer 

has taken a lease of the right to develop the RR hydro scheme. Usually any dispute 

centres around the value of the payment to be made, although if a crofter objects to the 

scheme there may be an argument about whether the scheme is a reasonable purpose in 

all the circumstances. Resumption, in the main, has been superseded by the third option, 

a section 19A development scheme. 

 

3 - Under a section 19A development scheme, the landlord or owner, or anyone acting 

with their consent, may apply to the SLC to authorise the proposed development 

scheme. The SLC has to be satisfied of a number of criteria, including that the 

development is for a “reasonable purpose” and would not be “unfair”.121 It also provides 

for recompense: the applicant has to pay the crofters a lump sum or an annual payment 

“at least equivalent to the recompense which the member might be expected to have 

obtained had that croft land been resumed” and in addition has to pay “fair recompense 

to each member of the crofting community in the area affected by the development for 

the effects of the development” i.e. for any loss or damage to their crofting enterprise 

caused by the development.122 This payment to members of the crofting community is 

additional to the payment that has to be made under a resumption to the crofters, with 

a right to a resumption payment as if it had been a resumption.  

 

These complex sections have been considered in a number of recent SLC cases,123 but 

the essence for this article is that any proposed development of an RR hydro scheme on 

croft land or common grazings requires the consent or approval of the SLC under fairly 

complex statutory provisions.124 The scheme cannot be approved “of consent” and 

frequently there are objectors to the application leading to a contested hearing.  This is 

 
121 S.19A(2). 
122 Ibid. s.19A(2)(c)-(d).  
123 Coigach Wind Power Ltd v Achiltibuie Common Grazing Shareholders 2016 SLCR 24; Viking Energy 
Wind Farm v Crofters etc. 2018 SLCR 114 and Stornoway Windfarm Ltd v Crofters having rights in 
Stornoway Windfarm Site 1/03/2019 SLC 59/17. 
124 Eilidh I.M. MacLellan, “Crofting Law” in Malcolm M. Combe, Jayne Glass and Annie Tindley, LND 
Reform in Scotland, History, Law and Policy (Edinburgh University Press 2020), p. 301  
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likely to deter developers, and the payments to the crofters may impact on the viability 

of the scheme. 

 

Conclusions 

 

We suggest that sections 19A and 20 of the 1993 Act should be amended so that a RR 

hydro scheme on a croft or on croft land that has all the necessary planning, SEPA and 

other consents should be deemed to be a reasonable purpose in all the circumstances 

and so be permitted on the croft or croft land without the consent or approval of the 

SLC. The SLC should then determine what payments should be made to the crofters or 

the crofting community. This would remove the uncertainty where application for 

consent or approval of the SLC has to be obtained, as at present. We appreciate that 

crofting is an emotive subject, and the legislation is complex, so the Scottish 

Government might be reluctant to consider legislative changes solely to encourage 

renewable energy development, but this could be included in any future reform of 

crofting legislation. 

 

In view of the importance of renewable energy to the Scottish Government’s drive to a 

zero carbon economy, and the contribution that RR hydro schemes could contribute to 

that target, we conclude that the respective rights of riparian and salmon fishing 

proprietors should be regulated, by statute, to allow hydro generation even if one or 

more of the proprietors should object to a scheme. A developer already has to obtain 

planning permission from a local authority for schemes not exceeding 50 MW, or the 

consent of the Scottish Ministers for larger schemes which may include an 

environmental impact assessment125; and a CAR licence from SEPA whose role is to 

ensure that the use of the river or water in the scheme does not damage the environment 

and protects the rights of others and public rights such as access. The riparian owners 

generally have the right to object to, or comment on, such applications for consent126. 

In these circumstances we contend that it is unreasonable that a riparian proprietor can 

then stop the scheme which has been publicly assessed as reasonable and been granted 

the necessary consents. It is perverse that it is easier to obtain the necessary landowners’ 

 
125 fn 54. 
126 CAR Reg. 13. 
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consents for a larger dam scheme, if necessary by acquiring compulsory powers, than 

it is to develop a RR hydro scheme if one of the affected riparian proprietors or salmon 

fishing owner objects but where compulsory powers do not exist. 

 

We suggest that the Scottish Government should legislate to provide that where a RR 

hydro scheme has been granted the necessary permissions and consents, it should be 

allowed to proceed notwithstanding any riparian or salmon fishing rights. Paragraph 1 

of Schedule 5 to the Electricity Act 1989 gives the Scottish Ministers the power to 

authorise a licence holder under the Act “to abstract and divert from any watercourse 

or loch such water as may be necessary for the purposes of constructing or extending a 

generating station wholly or mainly driven by water”. However, the operator of a small 

RR scheme is unlikely to have a licence, so cannot benefit from this provision. Equally, 

they will not have compulsory acquisition powers to obtain the right to acquire land 

under paragraph 1 of Schedule 3. We suggest that provision should be made in the 

Electricity Act 1989 for the equivalent of permitted development rights, that permit 

small RR hydro scheme developers to install and use their RR scheme, notwithstanding 

any objections by other riparian proprietors, where all the statutory permissions and 

consents are in place. 

 

If the parties cannot agree on the right share of any income stream from the 

development then it is suggested this should be assessed by application to the Land 

Tribunal for Scotland and this could be provided for in any amendment of the 

Electricity Act 1989 as we propose above.127 The Tribunal could determine a fair 

sharing of the income arising from any RR hydro scheme between the proprietors 

depending on their contribution to the scheme and any detrimental impact on their 

property. 

 

Such consented RR hydro schemes contribute to the Scottish Government’s targets for 

renewable energy; and under the policy for community benefit, noted above, 

communities in the area will also receive some benefit from the scheme. We contend 

 
127 Hamilton v Thomas Edington & Co (1793) Mor 12824 12th paragraph; in a dispute about the use of 
water in the Clyde, the Court suggested “there is little danger that consent will be refused where an 
adequate consideration is offered; at all events, the right of private property is sacred.” 
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that these common benefits should override any private rights on the basis that this is a 

reasonable use of water and reflects a public interest in the water environment, as well 

as the public interest in increasing renewables generation.  

 

 

 


