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ABSTRACT 
 

 Quantum is about the most complex and challenging phase of arbitration and 

until recently, the least understood and most neglected aspect of international investment 

arbitration. It involves quantification and valuation of compensation using complex 

frameworks made up of components that comprise legal and financial elements. Where 

quantification and valuation is not carried out properly, it could lead to over or under 

compensation and result in inefficiency. In order to minimise the risk of over or under 

compensation, and to enhance the efficiency of the process of calculating damages in non- 

expropriation cases and that of the investment regime, this thesis set out to develop an optimal 

framework and methodology for quantification and valuation of damages in claims arising 

from breach of the fair and equitable treatment standard of investment protection under 

international investment law. 

Arbitral jurisprudence suggests that the framework for quantification and valuation of 

compensation for expropriation is clear, and capable of producing efficient and effective 

compensation.  However, same cannot be said of the framework for quantification and 

valuation of damages in non- expropriation claims, particularly the FET standard. This is due 

to the absence of guidance on how to quantify and value damages in non- expropriation cases. 

The absence of guidance led to inconsistent and incoherent approach to quantification and 

valuation of damages in FET claims, which made the current framework inefficient and 

incapable of producing optimal awards in many cases. Where a backward looking lawful 

expropriation approach is adapted to an unsuitable FET claim, it could be limiting and result 

in under compensation by excluding certain heads of claims, while applying the unlawful 

expropriation (i.e the Chorzow Factory hypothetical test) approach which is forward looking 

to an unsuitable claim could result in over compensation by excluding certain legal limiting 
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factors. This thesis identified some structural and methodological flaws in the current 

framework which suggest a disconnect between the legal and financial component of 

quantification and valuation of damages that is a source of uncertainty and inconsistency in 

quantum. The flaws make the current framework unclear, unpredictable and difficult to identify 

links between the legal and financial components of quantification and valuation of damages. 

The thesis also identified that streamlining and harmonisation of the legal and financial 

elements of quantification and valuation of damages in claims arising from breach of the FET 

standard is crucial to an optimal framework and methodology for quantification and valuation 

of damages in claims arising from breach of the FET standard of investment protection.   

In recognition of the inefficiency and inability of the existing framework to produce 

effective outcomes that ensures justice in certain cases and enhance the optimality of the 

framework for quantification and valuation of damages in a way that will ensure predictability 

and transparency of quantum; this thesis proposed a framework and methodology for 

quantification and valuation of damages in claims arising from breach of the FET standard of 

investment protection.    The proposed framework potentially injects clarity, predictability and 

certainty that could allow stakeholders to better carry out risk assessment and predict the 

outcome of an arbitration with more certainty. The value of certainty of an optimal framework 

for quantification and valuation of damages cannot be over emphasized, hence our choice of 

this research entitled towards an optimal framework and methodology for quantification and 

valuation of damages in claims arising from breach of the fair and equitable treatment of 

investment protection under international investment law. The framework proposed in this 

thesis is dynamic, adaptable, and takes into consideration the challenges and shortcomings of 

the current framework in a way that consolidates the legal and financial components of 

quantification and valuation, while enhancing efficiency, clarity and predictability of 

quantification and valuation of damages, and ensuring better dispensation of justice.   



iii 
 

DEDICATION 
 

To my parents Dr Mustapha Bello, Hajiya Bintu Bulama Bello and Barrister Lami 

Laura Bello. To the loving memories of Uncle Maman (Mohammed) Bulama, Anty Kolo 

Abbagana, Uncle Gubo Zanna, Fatima (Ummi) Mohammed Bulama, Yaa (Amina) Bulama 

Abbagana, Ka’Yana, Atta Mai Gana and Moyi Bello, and to the victims and survivors of the 

boko haram insurgency and people of Borno State, North East Nigeria. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



iv 
 

ACKNOWLEDGEMENT 
 

This thesis was made possible by the support, assistance and encouragement of many 

people. I will like to express my profound gratitude to Prof. Pieter Bekker for his invaluable 

guidance, insightful feedback support, assistance and encouragement. Your reviews and 

comments kept me focused, encouraged me to think outside the box, push intellectual 

boundaries, explore diverse perspective to my research and keep in mind the practical and 

theoretical relevance of my thesis. It had indeed been a privilege to work under your astute 

supervision. Your mentoring means a lot to me and I look forward to exploring what I learnt 

from you further. I will like to express my immense gratitude to Dr Abba Kolo for his guidance, 

support and invaluable feedback. Your feedback also encouraged me to further explore diverse 

perspectives to my research. Your patience, support and assistance had in no small way made 

this thesis possible. It’s been an honour to work under your supervision. I will forever benefit 

from your guidance.  

I will also like to thank Prof. Paul O. Idornigie for his support, encouragement and 

mentoring throughout my academic career, and Prof. Epiphany Azinge for his support and 

encouragement. Many thanks also to Dr Nasirdeen Usman for his support and encouragement. 

To Dr Francisca Kusi- Appiah, thank you for being a friend, a sister and my solid rock 

throughout my PhD programme. Also, my thanks goes to Marian Kusi- Appiah, Geoffrey 

Mabea, Lilibert Musime, Juliet Agbeigor, Fazel Moridifarimani and Dr Ismail  Dimeji Soile 

for their support and encouragement. To my siblings Suleiman, Dr Usman, Mohammed 

Babagana, Ibrahim Bulama, Ahmed Maina, Abdullahi Dikko, Dr Rakiya, Mohammed Zayyan, 

and Aisha; Uncle Zanna Bulama Abbagana Uncle Umar Bulama Abbagana, Anty Hajara 

Bulama Goniri, Samira Lukman, Fatima (Hajje) Ibrahim Bello, Fatima Suleiman Bello, 

Nuwaira Dikko Bello, Sa’adatu Zayyan Bello, Hauwa Abba, Inna Lawal, Habu Mai Gana, Ya 

Modu Rawa Gana, Bale Rawa Gana, Abdullahi Bello; My nephews and nieces Usman (Ussy), 

Amira, Nana, Zainab, Zuwaira, Mustapha (Bappa), Aishatu Bintu (Ya B.), Amina, Sadiq, 

Laura, Usman (US); I couldn’t have come this far without them, thank you for the constant 

support and encouragement. To my sister and friend Safiya Ammani and family, Mercy 

Nebianet Biyah, Jamila Isah Haske, Medina Aliyu, Rabi Isa, Joy Ashio and all my school mates 

from FGC Maiduguri, and Danjuma Idefu thank you for being there for me.   

 



v 

DECLARATION 

I hereby declare that this thesis has not been submitted for the award of a degree anywhere, 

and that this entire thesis is the outcome of my PhD research work, except for any reference 

clearly made about any other contributors. 

Signed: 

Printed: Fatima Bello 

Dated: 19 June 2017 

ABBREVIATIONS 



vi 
 

ANAV  Adjusted net Asset Value 

APV  Adjusted Present Value 

ARSIWA Articles for Responsibility of States for International Wrongful Acts 

BITs  Bilateral Investment Treaties 

CCF  Capitalised Cash Flow 

CETA Comprehensive Economic Trade Agreement between the European Union and 

Canada 

CIMSM Competitive Investment Market System Model 

CMSM Competitive Market System Model 

DCF  Discounted Cash Flow 

DR  Discount Rate 

EBITDA Earnings Before Income Tax Depreciation and Amortisation 

ECT  Energy Charter Treaty 

ELS  Empirical Legal Studies 

EPAs  Economic Partnership Agreements 

FET  Fair and Equitable Treatment 

FI  Future Income 

FMV  Fair Market Value 

FPS  Full Protection and Security 

FTC  Free Trade Commission 



vii 
 

GAAP  Generally Accepted Accounting Principles 

ICJ  International Court of Justice 

ICSID  International Centre for Settlement of Investment Disputes 

IIAs  International Investment Agreements 

ILC  International Law Commission 

ILS  International Law Studies 

IMF  International Monetary Fund 

IMSM  Investment Market System Model 

IRS  International Relations Studies 

ISDS  Investor State Dispute Settlement 

ISDSM Investor State Dispute Settlement Mechanism 

IUSCT Iran- United States Special Claims Tribunal 

L&E  Law and Economics 

MB  Marginal Benefit 

MC  Marginal Cost 

MIGA  Multilateral International Guarantee Agency 

MSB  Marginal Social Benefit 

MSC  Marginal Social Cost 

MV  Market Value 

MV  Market Value 



viii 
 

NAFTA North American Free Trade Agreement 

NGOs  Non- Governmental Organisations 

PCA  Permanent Court of Arbitration 

PCIJ  Permanent Court of International Justice 

PV  Present Value 

RoR  Rate of Return 

SWF  Sovereign Wealth Funds 

UAE  United Arab Emirate 

UNCTAD United Nations Centre for trade and Development 

VCLT  Vienna Convention on Law of Treaties 

WACC Weighted Average Cost of Capital 

WB  World Bank 

 

 

 

 

 

 

 

 



ix 
 

TABLE OF CONTENT 

Table of Contents 
ABSTRACT ............................................................................................................................................ i 

DEDICATION...................................................................................................................................... iii 

ACKNOWLEDGEMENT ................................................................................................................... iv 

DECLARATION................................................................................................................................... v 

ABBREVIATIONS ............................................................................................................................... v 

TABLE OF CONTENT ....................................................................................................................... ix 

TABLE OF CASES ............................................................................................................................ xiii 

TABLE OF STATUTES .................................................................................................................... xxv 

CHAPTER ONE ................................................................................................................................... 1 

TOWARDS AN OPTIMAL LEGAL FRAMEWORK AND METHODOLOGY FOR 

QUANTIFICATION AND VALUATION OF DAMAGES IN CLAIMS ARISING FROM 

BREACH OF THE FAIR AND EQUITABLE TREATMENT STANDARD OF 

PROTECTION UNDER INTERNATIONAL INVESTMENT LAW ......................................... 1 

Introduction ....................................................................................................................................... 1 

1.1 BACKGROUND ................................................................................................................... 4 

1.1.1 Complex nature of the Investment Regime .................................................................... 8 

1.1.2 Challenges faced by the Investment Regime ................................................................ 11 

1.1.3 The FET standard within the complex and challenging investment regime ............. 13 

1.1.3.1 FET: Meaning ................................................................................................................. 13 

1.1.3.2 FET: Challenges .............................................................................................................. 14 

1.1.3.3 The unique role of FET. ................................................................................................. 22 

1.1.3.4 Effect of challenges on quantification and valuation of damages ............................... 24 

1.2 RESEARCH PROBLEM/ RESEARCH QUESTION ..................................................... 28 

Main research question .................................................................................................................. 31 

Sub research questions ................................................................................................................... 31 

1.3 FRAMEWORK/METHODOLOGY ................................................................................. 31 

1.3.1 Analytical Framework .................................................................................................... 31 

1.3.2 Methodology .................................................................................................................... 32 

1.4 JUSTIFICATION/ CONTRIBUTION ............................................................................. 32 

1.4.1 Justification ..................................................................................................................... 32 

1.4.2 Contribution .................................................................................................................... 38 

Conclusions ...................................................................................................................................... 40 

CHAPTER TWO ................................................................................................................................ 42 

ANALYTICAL FRAMEWORK/ METHODOLOGY ................................................................ 42 



x 
 

2.1 ANALYTICAL FRAMEWORK ....................................................................................... 42 

2.1.1 Research Approach ......................................................................................................... 42 

2.1.2 JUSTIFICATION FOR THE RESEARCH APPROACH .......................................... 47 

Efficiency and the Investment Regime:..................................................................................... 47 

2.1.3 Investment Regime as a Competitive Market .............................................................. 50 

TRANSFERRABLE COMPETITIVE MARKET CHARACTERISTICS ........................... 56 

2.2 METHODOLOGY ............................................................................................................. 58 

2.2.1 EMPIRICAL DATA-GATHERING STRUCTURE ................................................... 61 

2.2.1.1 Methodological Process One .......................................................................................... 61 

Conclusions ...................................................................................................................................... 66 

CHAPTER THREE ............................................................................................................................ 67 

CURRENT FRAMEWORK FOR QUANTIFICATION AND VALUATION OF DAMAGES

 .......................................................................................................................................................... 67 

Introduction ..................................................................................................................................... 67 

3.1 CURRENT RULES, CUSTOMS AND PRINCIPLES OF QUANTIFICATION AND 

VALUATION OF DAMAGES ...................................................................................................... 75 

3.1.1 International Investment Agreements: ......................................................................... 76 

3.1.2 The Vienna Convention on the Law of Treaties (VCLT): ........................................... 78 

3.1.3 Customary International Law: ...................................................................................... 80 

3.1.4 Principles of Reparation ................................................................................................. 80 

3.1.5 Methods of Valuation: .................................................................................................... 82 

3.1.5.1.1 Income- Based Approach ........................................................................................... 86 

3.1.5.1.2 Market- Based Approach ........................................................................................... 89 

3.1.5.1.3 Asset- Based Approach ............................................................................................... 93 

3.1.5.1.4 Hybrid Approach ........................................................................................................ 96 

3.1.5.1.5 Insurance Value Approach ........................................................................................ 97 

3.1.5.1.6 Tax Value Approach ................................................................................................... 97 

3.1.5.1.7 Contract- Based Approach ......................................................................................... 98 

3.2 CURRENT APPROACH TO IDENTIFYING THE RULES FOR VALUATION OF 

DAMAGES BY ARBITRAL TRIBUNALS ............................................................................... 100 

3.3 CURRENT ARBITRAL APPROACH TO APPLYING THE RULES FOR 

VALUATION OF DAMAGES BY ARBITRAL TRIBUNALS ............................................... 102 

3.4 THE PROBLEM WITH THE CURRENT FRAMEWORK ........................................ 104 

Conclusion ..................................................................................................................................... 108 

CHAPTER FOUR ............................................................................................................................. 110 

BUILDING THE PROPOSED FRAMEWORK FOR QUANTIFICATION AND 

VALUATION OF DAMAGES .................................................................................................... 110 



xi 
 

Introduction ................................................................................................................................... 110 

4.1 ARBITRAL APPROACHES TO QUANTIFICATION AND VALUATION OF 

DAMAGES .................................................................................................................................... 112 

4.1.1 Empirical Research into Arbitral Awards: Data and Analysis ................................ 112 

4.1.2 Analysis of arbitral approaches to quantification and valuation: ............................ 124 

4.2 CONTEXTUALIZING THE PROPOSED FRAMEWORK FOR QUANTIFICATION 

AND VALUATION OF DAMAGES ........................................................................................... 133 

4.3 DEFINING THE SCOPE OF THE PROPOSED OPTIMAL FRAMEWORK.......... 140 

Conclusions .................................................................................................................................... 143 

CHAPTER FIVE .............................................................................................................................. 144 

THE PROPOSED FRAMEWORK FOR QUANTIFICATION AND VALUATION OF 

DAMAGES IN CLAIMS ARISING FROM BREACH OF THE FET STANDARD OF 

INVESTMENT PROTECTION UNDER INTERNATIONAL INVESTMENT LAW ......... 144 

Introduction ................................................................................................................................... 144 

5.1 THE BUILDING BLOCKS OF AN OPTIMAL FRAMEWORK FOR 

QUANTIFICATION AND VALUATION OF DAMAGES ...................................................... 144 

5.1.1 Interrelationship between the various components of the framework for 

quantification and valuation of damages: ................................................................................... 145 

5.1.2 The components, content and process of the proposed framework for quantification 

and valuation of damages ............................................................................................................. 146 

5.2 THE PROPOSED OPTIMAL FRAMEWORK FOR QUANTIFICATION AND 

VALUATION OF DAMAGES IN CLAIMS ARISING FROM BREACH OF THE FET 

STANDARD OF INVESTMENT PROTECTION UNDER INTERNATIONAL 

INVESTMENT LAW. .................................................................................................................. 150 

5.3 HYPOTHETICAL CASE STUDY TO TEST THE PROPOSED FRAMEWORK FOR 

QUANTIFICATION AND VALUATION OF DAMAGES ...................................................... 151 

HYPOTHETICAL CASE ............................................................................................................ 159 

Conclusions .................................................................................................................................... 163 

CHAPTER SIX ................................................................................................................................. 164 

RESEARCH CONCLUSION ...................................................................................................... 164 

Introduction ................................................................................................................................... 164 

6.1 THESIS OVERVIEW ...................................................................................................... 168 

6.1.1 CHAPTER ONE: Introduction ................................................................................... 168 

6.1.2 CHAPTER TWO: Analytical approach and methodology ....................................... 171 

6.1.3 CHAPTER THREE: Current framework for quantification and valuation of 

damages 173 

6.1.4 CHAPTER FOUR: Building an optimal framework for quantification and valuation 

of damages. .................................................................................................................................... 177 

6.1.5 CHAPTER FIVE: The proposed optimal framework for quantification and 

valuation of damages .................................................................................................................... 178 



xii 
 

6.2 RESEARCH OBSERVATIONS ...................................................................................... 181 

a. RESEARCH FINDINGS ...................................................................................................... 200 

b. RESEARCH CONTRIBUTIONS ....................................................................................... 201 

BIBLIOGRAPHY ............................................................................................................................. 210 

Appendix ............................................................................................................................................. 231 

Appendix 1 ...................................................................................................................................... 231 

WORK SHEET OF THE STATISTICAL POTENTIAL OF THE DATA FROM THE 

DATASET APLIED IN THE EMPIRICAL RESEARCH CARRIED OUT BY THIS THESIS

 ........................................................................................................................................................ 231 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



xiii 
 

TABLE OF CASES 
 

1 AAPL v Sri Lanka ICSID Case No. ARB/87/3, Final Award, 27 June 1990 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C140/DC676_

En.pdf (last visited 10/04/2017).  

2 ADC v Hungary ICSID Case No. ARB/03/16 Award, 2 October 2006 

https://icsid.worldbank.org/ICSID/FrontServlet(last visited 28/02/2014). 

3 Al- Warraq v Indonesia , UNCITRAL, Final Award, 15 Decemeber 2014 (para 653) 

https://www.investorstatelawguide.com/documents/documents/UN-0088-02%20-

%20Al-Warraq%20v.%20Indonesia%20-%20Final%20Award%20-

C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=1

00#UN/0088/02,pa653 (last visited 06/04/2017);  

4 AlKharafi v Yemen Final Arbitral Award 22 March, 2013- 

http://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=cont

ent&id=50&kwList=26562,44702,45318,45323,50540&exList=,&selectedNodeI

D=50540&search=&ci=50540&searchBranchLevel=#pdfanc_divname1 (last 

visited 26/09/2015).  

5 Amto v Ukraine Arbitration No. 080/2005, Award, 26 March 2008 

https://www.investorstatelawguide.com/documents/documents/SC-0006-

01%20Amto.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#

SC/0006/01,pa73 (last visited 21/08/2017). 

6 Europe cement v Turkey ICSID Case No. ARB(AF)/07/2, 13 August 2009 

https://www.investorstatelawguide.com/documents/documents/AF-0018-

01%20EuropeCementAward.pdf?toolbar=1&navpanes=0&statusbar=0&view=Fit

BH&scrollbar=1&zoom=100#AF/0018/01,pa181 (last visited 06/04/2017).  

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C140/DC676_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C140/DC676_En.pdf
https://icsid.worldbank.org/ICSID/FrontServlet(last
https://www.investorstatelawguide.com/documents/documents/UN-0088-02%20-%20Al-Warraq%20v.%20Indonesia%20-%20Final%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0088/02,pa653
https://www.investorstatelawguide.com/documents/documents/UN-0088-02%20-%20Al-Warraq%20v.%20Indonesia%20-%20Final%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0088/02,pa653
https://www.investorstatelawguide.com/documents/documents/UN-0088-02%20-%20Al-Warraq%20v.%20Indonesia%20-%20Final%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0088/02,pa653
https://www.investorstatelawguide.com/documents/documents/UN-0088-02%20-%20Al-Warraq%20v.%20Indonesia%20-%20Final%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0088/02,pa653
http://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=26562,44702,45318,45323,50540&exList=,&selectedNodeID=50540&search=&ci=50540&searchBranchLevel=#pdfanc_divname1
http://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=26562,44702,45318,45323,50540&exList=,&selectedNodeID=50540&search=&ci=50540&searchBranchLevel=#pdfanc_divname1
http://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=26562,44702,45318,45323,50540&exList=,&selectedNodeID=50540&search=&ci=50540&searchBranchLevel=#pdfanc_divname1
https://www.investorstatelawguide.com/documents/documents/SC-0006-01%20Amto.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#SC/0006/01,pa73
https://www.investorstatelawguide.com/documents/documents/SC-0006-01%20Amto.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#SC/0006/01,pa73
https://www.investorstatelawguide.com/documents/documents/SC-0006-01%20Amto.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#SC/0006/01,pa73
https://www.investorstatelawguide.com/documents/documents/AF-0018-01%20EuropeCementAward.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0018/01,pa181
https://www.investorstatelawguide.com/documents/documents/AF-0018-01%20EuropeCementAward.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0018/01,pa181
https://www.investorstatelawguide.com/documents/documents/AF-0018-01%20EuropeCementAward.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0018/01,pa181


xiv 
 

7 Arif v Moldova ICSID case No. ARB/11/23, Award, 8 April 2013 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1740/DC322

3_En.pdf (last visited 03/04/2017)  

Paragraphs 41- 48, 49- 50, 51, 52, 56, 592 

8 Awdi v Romania ICSID Case No. ARB/10/13, Award, 2 March 

https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=con

tent&id=50&kwList=27105,20913,41731,50289,41797,40512,47282,39933,4607

5,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609,4660

9,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,4341

4,47651,50267,39375,41734,41733,41735,50254,41749,39063,39300,55433,5543

3,55433,55433,21323,46081,52340&exList=,&selectedNodeID=52340&search=

&ci=52340&searchBranchLevel=390663906339063#52340 (last visited 

21/08/2017). 

9 Azurix v Argentina ICSID Case No. ARB/01/12, Award 14 July 2006 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C5/DC507_En.

pdf (last visited 03/04/2017),  

10 Bagdanov v Maldova I SCC, Arbitral Award, 22 Sept. 2005 

https://www.investorstatelawguide.com/documents/documents/SC-0005-

01%20Bogdanov.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scroll

bar=1&zoom=100#SC/0005/01,pa4.2.4.4 (last visited 03/04/2017);  

11 Bayindir v Pakistan, ICSID case No. ARB/03/29, Award, 27 August 2009 

https://www.investorstatelawguide.com/documents/documents/IC-0046-

02.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=1

00#IC/0046/02,pa155 (last visited 21/08/2017),  

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1740/DC3223_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1740/DC3223_En.pdf
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41731,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609,46609,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,50254,41749,39063,39300,55433,55433,55433,55433,21323,46081,52340&exList=,&selectedNodeID=52340&search=&ci=52340&searchBranchLevel=390663906339063#52340
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41731,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609,46609,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,50254,41749,39063,39300,55433,55433,55433,55433,21323,46081,52340&exList=,&selectedNodeID=52340&search=&ci=52340&searchBranchLevel=390663906339063#52340
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41731,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609,46609,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,50254,41749,39063,39300,55433,55433,55433,55433,21323,46081,52340&exList=,&selectedNodeID=52340&search=&ci=52340&searchBranchLevel=390663906339063#52340
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41731,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609,46609,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,50254,41749,39063,39300,55433,55433,55433,55433,21323,46081,52340&exList=,&selectedNodeID=52340&search=&ci=52340&searchBranchLevel=390663906339063#52340
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41731,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609,46609,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,50254,41749,39063,39300,55433,55433,55433,55433,21323,46081,52340&exList=,&selectedNodeID=52340&search=&ci=52340&searchBranchLevel=390663906339063#52340
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41731,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609,46609,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,50254,41749,39063,39300,55433,55433,55433,55433,21323,46081,52340&exList=,&selectedNodeID=52340&search=&ci=52340&searchBranchLevel=390663906339063#52340
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41731,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609,46609,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,50254,41749,39063,39300,55433,55433,55433,55433,21323,46081,52340&exList=,&selectedNodeID=52340&search=&ci=52340&searchBranchLevel=390663906339063#52340
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C5/DC507_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C5/DC507_En.pdf
https://www.investorstatelawguide.com/documents/documents/SC-0005-01%20Bogdanov.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#SC/0005/01,pa4.2.4.4
https://www.investorstatelawguide.com/documents/documents/SC-0005-01%20Bogdanov.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#SC/0005/01,pa4.2.4.4
https://www.investorstatelawguide.com/documents/documents/SC-0005-01%20Bogdanov.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#SC/0005/01,pa4.2.4.4
https://www.investorstatelawguide.com/documents/documents/IC-0046-02.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0046/02,pa155
https://www.investorstatelawguide.com/documents/documents/IC-0046-02.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0046/02,pa155
https://www.investorstatelawguide.com/documents/documents/IC-0046-02.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0046/02,pa155


xv 
 

12 Enron v Argentina ICSID case No. ARB/01/3, Award, 22 May 2007 

https://www.investorstatelawguide.com/documents/documents/IC-0012-

04%20Enron.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=

1&zoom=100#IC/0012/04,pa256 (last visited 21/08/2017), 

13 BG Group Plc v The Republic of Argentina, UNCITRAL award, 24 December 2007 

https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=con

tent&id=50&kwList=27105,20913,48166,41745,21322,41732,41726,49959,4172

9,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,46729&exL

ist=,&selectedNodeID=46729&search=&ci=46729&searchBranchLevel=#46729 

(last visited 28/03/2017)  

Paragraph 422;  

14 Bi- water Gauff v Zimbabwe ICISD Case No. ARB/05/22, Award, 24 July 2008 

https://www.investorstatelawguide.com/documents/documents/IC-0070-

09_Biwater.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1

&zoom=100#IC/0070/09,pa605  (last visited 21/08/2017)  

15 http://www.icj-

cij.org/pcij/serie_A/A_09/28_Usine_de_Chorzow_Competence_Arret.pdf (last 

visited 28/02/2014). 

16 Centownia v Turkey ICSID Case No. ARB (AF)/06/2, Award, 17 September 2009 

https://www.investorstatelawguide.com/documents/documents/AF-0017-

01%20Cem.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1

&zoom=100#AF/0017/01,pa169 (last visited 06/04/2017)  

Paragraphs 169, 170-171. 

17 CMS Gas Transmission Company v The Republic of Argentina, ICSID Case No.  

ARB/01/8, Award 12 May 

https://www.investorstatelawguide.com/documents/documents/IC-0012-04%20Enron.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0012/04,pa256
https://www.investorstatelawguide.com/documents/documents/IC-0012-04%20Enron.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0012/04,pa256
https://www.investorstatelawguide.com/documents/documents/IC-0012-04%20Enron.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0012/04,pa256
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,48166,41745,21322,41732,41726,49959,41729,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,46729&exList=,&selectedNodeID=46729&search=&ci=46729&searchBranchLevel=#46729
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,48166,41745,21322,41732,41726,49959,41729,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,46729&exList=,&selectedNodeID=46729&search=&ci=46729&searchBranchLevel=#46729
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,48166,41745,21322,41732,41726,49959,41729,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,46729&exList=,&selectedNodeID=46729&search=&ci=46729&searchBranchLevel=#46729
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,48166,41745,21322,41732,41726,49959,41729,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,46729&exList=,&selectedNodeID=46729&search=&ci=46729&searchBranchLevel=#46729
https://www.investorstatelawguide.com/documents/documents/IC-0070-09_Biwater.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0070/09,pa605
https://www.investorstatelawguide.com/documents/documents/IC-0070-09_Biwater.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0070/09,pa605
https://www.investorstatelawguide.com/documents/documents/IC-0070-09_Biwater.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0070/09,pa605
https://www.investorstatelawguide.com/documents/documents/AF-0017-01%20Cem.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0017/01,pa169
https://www.investorstatelawguide.com/documents/documents/AF-0017-01%20Cem.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0017/01,pa169
https://www.investorstatelawguide.com/documents/documents/AF-0017-01%20Cem.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0017/01,pa169


xvi 
 

2005http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C4/DC50

4_En.pdf (last visited 03/04/2017). 

18 Copper Mesa Mining Corporation v. Republic of Ecuador, PCA Case No. 2012-2, 

Award (Redacted), 15 March 2016  

19 Desert Line v Yemen ICSID Case No. ARB/05/17 Award, 6 February 2008 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C62/DC791_E

n.pdf (last visited 03/04/2017) 

Paragraphs 289-290. 

20 Duke Energy v Ecuador ICSID case No. ARB/04/19 Award August 18 2008 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C44/DC1611_

En.pdf (last visited 03/04/2017),  

21 Eastern Sugar v Czech Republic SCC Case No. 088/2004 Partial Award 27 March 

2007 

https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=con

tent&id=50&kwList=27105,20913,41749,39063,39300,21323,46081,39051,3974

6,47372,39061,39055,47377,52059,41731,41745,46065,41747,50287,41738,3932

0,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,4816

6,38830,38840,41723,39066,46609&exList=,&selectedNodeID=46609&search=

&ci=46609&searchBranchLevel=#46609 (last visited 21/08/2017).  

22 OKO v Estonia ICSID Case No. ARB/04/6 Award 19 Nov 2007 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C33/DC1931_

En.pdf (last visited 03/04/2017). 

23 El Paso v Argentina, ICSID Case No. ARB/03/15, Award, 31 October 2011 

https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=con

tent&id=50&kwList=27105,20913,21322,39375,41734,48146&exList=,&selected

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C4/DC504_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C4/DC504_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C62/DC791_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C62/DC791_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C44/DC1611_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C44/DC1611_En.pdf
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41749,39063,39300,21323,46081,39051,39746,47372,39061,39055,47377,52059,41731,41745,46065,41747,50287,41738,39320,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609&exList=,&selectedNodeID=46609&search=&ci=46609&searchBranchLevel=#46609
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41749,39063,39300,21323,46081,39051,39746,47372,39061,39055,47377,52059,41731,41745,46065,41747,50287,41738,39320,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609&exList=,&selectedNodeID=46609&search=&ci=46609&searchBranchLevel=#46609
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41749,39063,39300,21323,46081,39051,39746,47372,39061,39055,47377,52059,41731,41745,46065,41747,50287,41738,39320,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609&exList=,&selectedNodeID=46609&search=&ci=46609&searchBranchLevel=#46609
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41749,39063,39300,21323,46081,39051,39746,47372,39061,39055,47377,52059,41731,41745,46065,41747,50287,41738,39320,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609&exList=,&selectedNodeID=46609&search=&ci=46609&searchBranchLevel=#46609
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41749,39063,39300,21323,46081,39051,39746,47372,39061,39055,47377,52059,41731,41745,46065,41747,50287,41738,39320,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609&exList=,&selectedNodeID=46609&search=&ci=46609&searchBranchLevel=#46609
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41749,39063,39300,21323,46081,39051,39746,47372,39061,39055,47377,52059,41731,41745,46065,41747,50287,41738,39320,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609&exList=,&selectedNodeID=46609&search=&ci=46609&searchBranchLevel=#46609
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C33/DC1931_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C33/DC1931_En.pdf
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,21322,39375,41734,48146&exList=,&selectedNodeID=48146&search=&ci=48146&searchBranchLevel=#48146
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,21322,39375,41734,48146&exList=,&selectedNodeID=48146&search=&ci=48146&searchBranchLevel=#48146


xvii 
 

NodeID=48146&search=&ci=48146&searchBranchLevel=#48146 (last visited 

03/04/2017);  

24 Fuchs v Georgia ICSID case No. ARB/07/15 Award March 3 2010 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C252/DC682_

En.pdf (last visited 03/04/2017). 

25 Funnekotter v Zimbabwe ICSID Case No. ARB/05/6, Award, 22 April 2009 

https://www.investorstatelawguide.com/documents/documents/IC-0098-

01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=1

00#IC/0098/01,pa140 (last visited 06/04/2017);  

26 Gemplus v Mexico, ICSID Case No. ARB (AF) 04/4, award 16 June 2010 

https://www.investorstatelawguide.com/documents/documents/AF-0022-01%20-

%20Gemplus%20v.%20Mexico%20-

%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1

&zoom=100#AF/0022/01/VI,pa26 (last visited 03/04/2017).  

Part XII paragraph 3 

27 Goetz v Burundi ICSID Case No. ARB/01/2, Award, 21 June 2012 [French] 

https://www.investorstatelawguide.com/documents/documents/IC-0174-

01%20Goetz%20v.%20Burundi%20II%20-

%20Award%20[French].pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&z

oom=100#IC/0174/01,pa258 (last visited 21/08/2017). 

28 Gold Reserve v Venezuela, ICSID Case No. ARB (AF)/09/1, 22 September 2014 

https://www.investorstatelawguide.com/documents/documents/AF-0038-01%20-

%20Gold%20Reserve%20v.%20Venezuela%20-%20Award%20-

%20C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoo

m=100#AF/0038/01,pa591 (last visited 21/08/2017).   

https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,21322,39375,41734,48146&exList=,&selectedNodeID=48146&search=&ci=48146&searchBranchLevel=#48146
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C252/DC682_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C252/DC682_En.pdf
https://www.investorstatelawguide.com/documents/documents/IC-0098-01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0098/01,pa140
https://www.investorstatelawguide.com/documents/documents/IC-0098-01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0098/01,pa140
https://www.investorstatelawguide.com/documents/documents/IC-0098-01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0098/01,pa140
https://www.investorstatelawguide.com/documents/documents/AF-0022-01%20-%20Gemplus%20v.%20Mexico%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0022/01/VI,pa26
https://www.investorstatelawguide.com/documents/documents/AF-0022-01%20-%20Gemplus%20v.%20Mexico%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0022/01/VI,pa26
https://www.investorstatelawguide.com/documents/documents/AF-0022-01%20-%20Gemplus%20v.%20Mexico%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0022/01/VI,pa26
https://www.investorstatelawguide.com/documents/documents/AF-0022-01%20-%20Gemplus%20v.%20Mexico%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0022/01/VI,pa26
https://www.investorstatelawguide.com/documents/documents/IC-0174-01%20Goetz%20v.%20Burundi%20II%20-%20Award%20%5bFrench%5d.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0174/01,pa258
https://www.investorstatelawguide.com/documents/documents/IC-0174-01%20Goetz%20v.%20Burundi%20II%20-%20Award%20%5bFrench%5d.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0174/01,pa258
https://www.investorstatelawguide.com/documents/documents/IC-0174-01%20Goetz%20v.%20Burundi%20II%20-%20Award%20%5bFrench%5d.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0174/01,pa258
https://www.investorstatelawguide.com/documents/documents/IC-0174-01%20Goetz%20v.%20Burundi%20II%20-%20Award%20%5bFrench%5d.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0174/01,pa258
https://www.investorstatelawguide.com/documents/documents/AF-0038-01%20-%20Gold%20Reserve%20v.%20Venezuela%20-%20Award%20-%20C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0038/01,pa591
https://www.investorstatelawguide.com/documents/documents/AF-0038-01%20-%20Gold%20Reserve%20v.%20Venezuela%20-%20Award%20-%20C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0038/01,pa591
https://www.investorstatelawguide.com/documents/documents/AF-0038-01%20-%20Gold%20Reserve%20v.%20Venezuela%20-%20Award%20-%20C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0038/01,pa591
https://www.investorstatelawguide.com/documents/documents/AF-0038-01%20-%20Gold%20Reserve%20v.%20Venezuela%20-%20Award%20-%20C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0038/01,pa591


xviii 
 

Paragraph 371, 373, 614- 615, 680. 

29 Imaris v Ukraine ICSID Case No. ARB/08/8, Excerpts of Award, 1 March, 2012 

https://www.investorstatelawguide.com/documents/documents/IC-0123-02%20-

%20Immaris%20v.%20Ukraine%20-

%20Excerpts%20of%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=

FitBH&scrollbar=1&zoom=100#IC/0123/02,pa275 (last visited 21/08/2017)  

30 Impregilo v Argentina ICSID case No. ARB/07/17 Award, June 21, 2011 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C109/DC2171

_En.pdf (last visited 03/04/2017). 

31  Kardassopoulos v Georgia, ICSID Case No. ARB/05/18, Award, 3 March 2010 

https://www.investorstatelawguide.com/documents/documents/IC-0116-02%20-

%20Kardassopoulos%20v.%20Georgia%20-

%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC

/0116/02,pa480 (last visited 21/08/2017). 

32 Lemire v Ukraine ICSID Case No. ARB/06/18, Decision on Jurisdiction and 

Liability, 21 January 

2010https://www.investorstatelawguide.com/documents/documents/IC-0118-

01.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0118/01

,pa476(last visited 21/08/2017). 

Paragraph 476-47. 

33  Lemire v Ukraine, ICSID Case No. ARB/06/18, Award 28 March 

2011https://www.investorstatelawguide.com/documents/documents/IC-0118-

02%20-%20Lemire%20v.%20Ukraine%20-

%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1

&zoom=100#IC/0118/02,pa164 (last visited 21/08/2017). 

https://www.investorstatelawguide.com/documents/documents/IC-0123-02%20-%20Immaris%20v.%20Ukraine%20-%20Excerpts%20of%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0123/02,pa275
https://www.investorstatelawguide.com/documents/documents/IC-0123-02%20-%20Immaris%20v.%20Ukraine%20-%20Excerpts%20of%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0123/02,pa275
https://www.investorstatelawguide.com/documents/documents/IC-0123-02%20-%20Immaris%20v.%20Ukraine%20-%20Excerpts%20of%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0123/02,pa275
https://www.investorstatelawguide.com/documents/documents/IC-0123-02%20-%20Immaris%20v.%20Ukraine%20-%20Excerpts%20of%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0123/02,pa275
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C109/DC2171_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C109/DC2171_En.pdf
https://www.investorstatelawguide.com/documents/documents/IC-0116-02%20-%20Kardassopoulos%20v.%20Georgia%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0116/02,pa480
https://www.investorstatelawguide.com/documents/documents/IC-0116-02%20-%20Kardassopoulos%20v.%20Georgia%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0116/02,pa480
https://www.investorstatelawguide.com/documents/documents/IC-0116-02%20-%20Kardassopoulos%20v.%20Georgia%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0116/02,pa480
https://www.investorstatelawguide.com/documents/documents/IC-0116-02%20-%20Kardassopoulos%20v.%20Georgia%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0116/02,pa480
https://www.investorstatelawguide.com/documents/documents/IC-0118-01.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0118/01,pa476
https://www.investorstatelawguide.com/documents/documents/IC-0118-01.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0118/01,pa476
https://www.investorstatelawguide.com/documents/documents/IC-0118-01.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0118/01,pa476
https://www.investorstatelawguide.com/documents/documents/IC-0118-02%20-%20Lemire%20v.%20Ukraine%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0118/02,pa164
https://www.investorstatelawguide.com/documents/documents/IC-0118-02%20-%20Lemire%20v.%20Ukraine%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0118/02,pa164
https://www.investorstatelawguide.com/documents/documents/IC-0118-02%20-%20Lemire%20v.%20Ukraine%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0118/02,pa164
https://www.investorstatelawguide.com/documents/documents/IC-0118-02%20-%20Lemire%20v.%20Ukraine%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0118/02,pa164


xix 
 

Paragraphs 226-333  

34 Levy de Levi v Peru ICSID Case No. ARB/10/17, Award, 26 February 

https://www.investorstatelawguide.com/documents/documents/IC-0208-01%20-

%20Levy%20v.%20Peru%20-

%20Award%20[English].pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&

zoom=100#IC/0208/01,pa319 (last visited 21/08/2017). 

35 LG&E v Argentina ICSID case N/ARB/02/1 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C208/DC786_

En.pdf (last visited 03/04/2017).  

Procedural Order No. 6, paragraph 61. 

Paragraphs 47, 48, 59,106  

36 Metalclad v Mexico ICSID Case No. ARB(AF)/97/1, Award, 30 August 2000 

https://www.investorstatelawguide.com/documents/documents/AF-0009-01%20-

%20Metalclad%20-

%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#A

F/0009/01,pa99 (last visited 21/08/2017). 

37 Micula v Romania, ICSID Case No. ARB/05/20, Award, 11 December 2013 

https://www.investorstatelawguide.com/documents/documents/IC-0068-03%20-

%20Micula%20v.%20Romania%20-

%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1

&zoom=100#IC/0068/03,pa923 (last visited 21/08/2017).  

38 MTD v Chile, ICSID Case No. ARB/01/7, Award, 25 May 2004 

https://www.investorstatelawguide.com/documents/documents/IC-0015-

01%20MTD.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1

&zoom=100#IC/0015/01,pa242 (last visited 21/08/2017). 

https://www.investorstatelawguide.com/documents/documents/IC-0208-01%20-%20Levy%20v.%20Peru%20-%20Award%20%5bEnglish%5d.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0208/01,pa319
https://www.investorstatelawguide.com/documents/documents/IC-0208-01%20-%20Levy%20v.%20Peru%20-%20Award%20%5bEnglish%5d.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0208/01,pa319
https://www.investorstatelawguide.com/documents/documents/IC-0208-01%20-%20Levy%20v.%20Peru%20-%20Award%20%5bEnglish%5d.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0208/01,pa319
https://www.investorstatelawguide.com/documents/documents/IC-0208-01%20-%20Levy%20v.%20Peru%20-%20Award%20%5bEnglish%5d.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0208/01,pa319
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C208/DC786_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C208/DC786_En.pdf
https://www.investorstatelawguide.com/documents/documents/AF-0009-01%20-%20Metalclad%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#AF/0009/01,pa99
https://www.investorstatelawguide.com/documents/documents/AF-0009-01%20-%20Metalclad%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#AF/0009/01,pa99
https://www.investorstatelawguide.com/documents/documents/AF-0009-01%20-%20Metalclad%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#AF/0009/01,pa99
https://www.investorstatelawguide.com/documents/documents/AF-0009-01%20-%20Metalclad%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#AF/0009/01,pa99
https://www.investorstatelawguide.com/documents/documents/IC-0068-03%20-%20Micula%20v.%20Romania%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0068/03,pa923
https://www.investorstatelawguide.com/documents/documents/IC-0068-03%20-%20Micula%20v.%20Romania%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0068/03,pa923
https://www.investorstatelawguide.com/documents/documents/IC-0068-03%20-%20Micula%20v.%20Romania%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0068/03,pa923
https://www.investorstatelawguide.com/documents/documents/IC-0068-03%20-%20Micula%20v.%20Romania%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0068/03,pa923
https://www.investorstatelawguide.com/documents/documents/IC-0015-01%20MTD.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0015/01,pa242
https://www.investorstatelawguide.com/documents/documents/IC-0015-01%20MTD.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0015/01,pa242
https://www.investorstatelawguide.com/documents/documents/IC-0015-01%20MTD.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0015/01,pa242


xx 
 

39 Nobel Ventures v Romania ICSID Case No. ARB/01/11, Award, 12 October 2005 

https://www.investorstatelawguide.com/documents/documents/IC-0009-

01%20Noble%20Ventures.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitB

H&scrollbar=1&zoom=100#IC/0009/01,pa181 (last visited 10/04/2017); 

40 Occidental Exploration and Production Company v. Republic of Ecuador, LCIA 

Case No. UN3467, Final Award, 1 July 2004 

https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=con

tent&id=50&kwList=27105,20913,21322,39375,41734,48146,46683&exList=,&s

electedNodeID=46683&search=&ci=46683&searchBranchLevel=#46683 (last 

visited 03/04/2017);  

41 Occidental v Ecuador ICSID Case No. ARB/06/11 Decision on Annulment, 

November 2, 2015 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C80/DC6912_

En.pdf (last visited 21/08/2017). 

Paragraphs 205, 269, 270 and part VI paragraphs 136- 272. 

42 OKK v Krygztan   

43 OKO v Estonia, ICSID Case No. ARB/04/6, Award, 19 November 2007 

https://www.investorstatelawguide.com/documents/documents/IC-0058-01%20-

%20OKO%20v.%20Estonia%20-

%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1

&zoom=100#IC/0058/01,pa230 (last visited 21/08/2017). 

44 Parkerings v Lithuania ICSID case No. ARB/05/8 Award September 11 2007 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C252/DC682_

En.pdf (last visited 03/04/2017),  

45 AWG v Argentina; 

https://www.investorstatelawguide.com/documents/documents/IC-0009-01%20Noble%20Ventures.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0009/01,pa181
https://www.investorstatelawguide.com/documents/documents/IC-0009-01%20Noble%20Ventures.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0009/01,pa181
https://www.investorstatelawguide.com/documents/documents/IC-0009-01%20Noble%20Ventures.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0009/01,pa181
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,21322,39375,41734,48146,46683&exList=,&selectedNodeID=46683&search=&ci=46683&searchBranchLevel=#46683
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,21322,39375,41734,48146,46683&exList=,&selectedNodeID=46683&search=&ci=46683&searchBranchLevel=#46683
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,21322,39375,41734,48146,46683&exList=,&selectedNodeID=46683&search=&ci=46683&searchBranchLevel=#46683
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C80/DC6912_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C80/DC6912_En.pdf
https://www.investorstatelawguide.com/documents/documents/IC-0058-01%20-%20OKO%20v.%20Estonia%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0058/01,pa230
https://www.investorstatelawguide.com/documents/documents/IC-0058-01%20-%20OKO%20v.%20Estonia%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0058/01,pa230
https://www.investorstatelawguide.com/documents/documents/IC-0058-01%20-%20OKO%20v.%20Estonia%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0058/01,pa230
https://www.investorstatelawguide.com/documents/documents/IC-0058-01%20-%20OKO%20v.%20Estonia%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0058/01,pa230
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C252/DC682_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C252/DC682_En.pdf


xxi 
 

46 Paushok v Mongolia; 

47 Petrobart v Kyrgyz SCC ARB No. 126/2003 Arbitral Award 29 March 2005 

http://www.italaw.com/sites/default/files/case-documents/ita0628.pdf (last visited 

03/04/2017); ADC v Hungary ICSID Case No. ARB/03/16 Award 2 Oct 2006;  

48 Pey Casada v Chile, ICSID case No. ARB/98/2 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1/DC8952_E

n.pdf (last visited 03/04/2017).  

49 Rizvi v Indonesia ICSID Case No. ARB/11/13, Award on Jurisdiction, 16 July 2013 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1560/DC451

2_En.pdf (last visited 10/04/2017);  

50 Rompetrol v Romania ICSID case NO. ARB/06/3 Award May 6, 2013 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C72/DC3312_

En.pdf (last visited 03/04/2017),  

51 Rumeli v Kazakhstan ICSID Case No. ARB/05/16, Award, 29 July 2008 

https://www.investorstatelawguide.com/documents/documents/IC-0065-

01%20Rumeli%20new.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&

scrollbar=1&zoom=100#IC/0065/01,pa792 (last visited 21/08/2017). 

52 Saluka v Czech Republic UNCITRAL (Partial award) 17 March 2006 

https://www.investorstatelawguide.com/documents/documents/OT-0003-

02%20Saluka.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=

1&zoom=100#OT/0003/02,pa284 (last visited 03/04/2017)  

Paragraphs 271 & 276 

53 SD Myers v Canada, Partial Award, 13, November 2000 

https://www.investorstatelawguide.com/documents/documents/UN-0022-

http://www.italaw.com/sites/default/files/case-documents/ita0628.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1/DC8952_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1/DC8952_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1560/DC4512_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1560/DC4512_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C72/DC3312_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C72/DC3312_En.pdf
https://www.investorstatelawguide.com/documents/documents/IC-0065-01%20Rumeli%20new.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0065/01,pa792
https://www.investorstatelawguide.com/documents/documents/IC-0065-01%20Rumeli%20new.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0065/01,pa792
https://www.investorstatelawguide.com/documents/documents/IC-0065-01%20Rumeli%20new.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0065/01,pa792
https://www.investorstatelawguide.com/documents/documents/OT-0003-02%20Saluka.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#OT/0003/02,pa284
https://www.investorstatelawguide.com/documents/documents/OT-0003-02%20Saluka.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#OT/0003/02,pa284
https://www.investorstatelawguide.com/documents/documents/OT-0003-02%20Saluka.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#OT/0003/02,pa284
https://www.investorstatelawguide.com/documents/documents/UN-0022-04%20SD.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0022/04,pa261


xxii 
 

04%20SD.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&

zoom=100#UN/0022/04,pa261 (last visited 03/04/2017)  

54 Sempra v Argentina ICSID Case No. ARB/2/16, Decision on Objection to 

Jurisdiction, 11 May 2005 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C8/DC509_En.

pdf (last visited 10/04/2017)  

55 Servier v Poland, UNCITRAL award (Redacted), 14 February 2012, Paragraph 568 

https://www.investorstatelawguide.com/documents/documents/UN-0084-01%20 

%20Servier%20v.%20Poland%20%20Award%20[Redacted].pdf?toolbar=1&nav

panes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0084/01,pa64

5 (last visited 10/04/2017). 

56 Siemens v Argentina ICSID Case No. ARB/02/8, Award, 6 February 2007  

https://www.investorstatelawguide.com/documents/documents/IC-0018-

04%20Siemens.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollba

r=1&zoom=100#IC/0018/04,pa292 (last visited 03/04/2017).  

57 Separate opinion given by Prof. Domingo Bello in Siemens v. Argentina  

58 Stati and Acom v Kazakhstan SCC Case No. V116/2010, Award, 19 December 

2013 https://www.investorstatelawguide.com/documents/documents/SC-0015-

01%20-%20Ascom%20v.%20Kazakhstan%20-

%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1

&zoom=100#SC/0015/01,pa1332 (last visited 21/08/2017). 

59 Suez and Vivendi v Argentina and AWG Group v Argentina. Paragraphs 8-12 

ICSID Case No. ARB/03/19, Award, 9 April 2015, 

https://www.investorstatelawguide.com/documents/documents/IC-0039-

14%20%20Suez%20Barcelona%20and%20Vivendi%20v.%20Argentina%20-

https://www.investorstatelawguide.com/documents/documents/UN-0022-04%20SD.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0022/04,pa261
https://www.investorstatelawguide.com/documents/documents/UN-0022-04%20SD.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0022/04,pa261
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C8/DC509_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C8/DC509_En.pdf
https://www.investorstatelawguide.com/documents/documents/UN-0084-01%20%20%20Servier%20v.%20Poland%20%20Award%20%5bRedacted%5d.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0084/01,pa645
https://www.investorstatelawguide.com/documents/documents/UN-0084-01%20%20%20Servier%20v.%20Poland%20%20Award%20%5bRedacted%5d.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0084/01,pa645
https://www.investorstatelawguide.com/documents/documents/UN-0084-01%20%20%20Servier%20v.%20Poland%20%20Award%20%5bRedacted%5d.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0084/01,pa645
https://www.investorstatelawguide.com/documents/documents/UN-0084-01%20%20%20Servier%20v.%20Poland%20%20Award%20%5bRedacted%5d.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0084/01,pa645
https://www.investorstatelawguide.com/documents/documents/IC-0018-04%20Siemens.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0018/04,pa292
https://www.investorstatelawguide.com/documents/documents/IC-0018-04%20Siemens.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0018/04,pa292
https://www.investorstatelawguide.com/documents/documents/IC-0018-04%20Siemens.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0018/04,pa292
https://www.investorstatelawguide.com/documents/documents/SC-0015-01%20-%20Ascom%20v.%20Kazakhstan%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#SC/0015/01,pa1332
https://www.investorstatelawguide.com/documents/documents/SC-0015-01%20-%20Ascom%20v.%20Kazakhstan%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#SC/0015/01,pa1332
https://www.investorstatelawguide.com/documents/documents/SC-0015-01%20-%20Ascom%20v.%20Kazakhstan%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#SC/0015/01,pa1332
https://www.investorstatelawguide.com/documents/documents/SC-0015-01%20-%20Ascom%20v.%20Kazakhstan%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#SC/0015/01,pa1332
https://www.investorstatelawguide.com/documents/documents/IC-0039-14%20%20Suez%20Barcelona%20and%20Vivendi%20v.%20Argentina%20-%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100#IC/0039/14,pa8
https://www.investorstatelawguide.com/documents/documents/IC-0039-14%20%20Suez%20Barcelona%20and%20Vivendi%20v.%20Argentina%20-%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100#IC/0039/14,pa8


xxiii 
 

%20Award%20-

C.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100#IC/0039/14,pa8 (last 

visited 06/04/2017).  

60 Swembelt v Latvia UNCITRAL, Decision by the Court of Arbitration, 23 October 

2000 https://www.investorstatelawguide.com/documents/documents/UN-0025-

01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=10

0#UN/0025/01,pa38 (last visited 06/04/2017)  

61 Tecmed v Mexico ICSID case No. ARB (AF) 00/2 Award 29 May 2003 

https://www.investorstatelawguide.com/documents/documents/AF-0002-

02%20Tecnicas.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollba

r=1&zoom=100#AF/0002/02,pa154 (last visited 03/04/2017),  

62 TECO v Guatemala ICSID Case No. ARB/10/23 (annulment Proceedings) 

https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVa

l=showDoc&docId=DC7813_En&caseId=C1280 (last visited 10/10/2016).  

63 TECO v Guatemala, ICSID Case No. ARB/10/17 

https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVa

l=showDoc&docId=DC4012_En&caseId=C1280 (last visited 10/10/2016).  

64 Total v Argentina ICSID case No. ARB/04/01 Decision on Liability, 27 December, 

2010 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C30/DC7833_

En.pdf (last visited 03/04/2017). 

65 Toto Costruzani v Lebanon ICSID case No .ARB/07/12 Award June 7, 2012 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C3785/DC487

3_En.pdf (last visited 03/04/2017),  

https://www.investorstatelawguide.com/documents/documents/IC-0039-14%20%20Suez%20Barcelona%20and%20Vivendi%20v.%20Argentina%20-%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100#IC/0039/14,pa8
https://www.investorstatelawguide.com/documents/documents/IC-0039-14%20%20Suez%20Barcelona%20and%20Vivendi%20v.%20Argentina%20-%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100#IC/0039/14,pa8
https://www.investorstatelawguide.com/documents/documents/UN-0025-01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0025/01,pa38
https://www.investorstatelawguide.com/documents/documents/UN-0025-01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0025/01,pa38
https://www.investorstatelawguide.com/documents/documents/UN-0025-01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0025/01,pa38
https://www.investorstatelawguide.com/documents/documents/AF-0002-02%20Tecnicas.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0002/02,pa154
https://www.investorstatelawguide.com/documents/documents/AF-0002-02%20Tecnicas.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0002/02,pa154
https://www.investorstatelawguide.com/documents/documents/AF-0002-02%20Tecnicas.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0002/02,pa154
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC7813_En&caseId=C1280
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC7813_En&caseId=C1280
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC4012_En&caseId=C1280
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC4012_En&caseId=C1280
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C30/DC7833_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C30/DC7833_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C3785/DC4873_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C3785/DC4873_En.pdf


xxiv 
 

66 Venezuela Holdings v Venezuela, ICSID Case No: ARB/07/27 Paragraph 264, 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C256/DC4952

_En.pdf (last visited 01/05/2017) 

67 Yukos v Russia Hulley Enterprise (Cyprus) v the federation of Russia Yukos  

Paragraph 1121, 1579-1585, 1634, 1615 

Yukos v Russia, PCA Case No. AA 227, Final Award, 18 July 2014.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C256/DC4952_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C256/DC4952_En.pdf


xxv 
 

TABLE OF STATUTES 
 

1 Draft Articles of Responsibility of states for Internationally Wrongful Acts 

(ARSIWA) http://legal.un.org/ilc/dtSearch/Search_Forms/dtSearch.html (last visited 

23/09/2015)  

Art 1 and commentary (1) 

Chapter II 

Article 12  

Art 28 and commentary 

Articles 31 Commentaries (1), and (3) 

Article 34 and commentary (16)   

Art 36 ARSIWA  

2 ICJ statute International Court of Justice (ICJ) Statute http://www.icj-

cij.org/en/statute (last visited 02/08/2017).  

Article 38  

Art 38(1)(b)  

Article 38(b)  

Article 38(c)  

3 Energy Charter Treaty (ECT) - 

http://www.encharter.org/fileadmin/user_upload/Publications/ECT_Guide_ENG.pdf 

(last visited 25/11/2014)  

A Reader’s Guide P. 24. 

4 Vienna Convention on the Law of Treaties (VCLT), United Nations Treaty Series 

(UNTS) https://treaties.un.org/doc/Publication/UNTS/Volume%201155/v1155.pdf 

(last visited 02/05/2017). 

Art 31 VCLT  

 

  

http://legal.un.org/ilc/dtSearch/Search_Forms/dtSearch.html
http://www.icj-cij.org/en/statute
http://www.icj-cij.org/en/statute
http://www.encharter.org/fileadmin/user_upload/Publications/ECT_Guide_ENG.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%201155/v1155.pdf


1 
 

 

CHAPTER ONE 

TOWARDS AN OPTIMAL LEGAL FRAMEWORK AND METHODOLOGY FOR 

QUANTIFICATION AND VALUATION OF DAMAGES IN CLAIMS ARISING 

FROM BREACH OF THE FAIR AND EQUITABLE TREATMENT STANDARD OF 

PROTECTION UNDER INTERNATIONAL INVESTMENT LAW 

 

Introduction 

Valuation is an important tool of compensation: it helps tribunals determine 

compensation in cases brought before them. Although clarity and guidance abound on methods 

of valuation of compensation, the same cannot be said about the legal framework within which 

these valuation methods apply. Where a framework is unclear, it could affect the process of 

valuation, and lead to unpredictable outcomes.1 Two such frameworks for quantifying 

compensation exist- one for lawful expropriation, which seeks to determine the value of a lost 

asset as its basis of compensation, and the reparation/ hypothetical test, which seeks to wipe 

out the consequences of the wrongful act as its basis of compensation.2 The hypothetical test 

is the “but for” test formulated by the PCIJ in the Chorzow Factory Case to quantify the loss 

suffered by Germany, and to make the victim whole again. Both frameworks apply to 

                                                           
1 This challenge is not peculiar to investment arbitration. Inconsistencies arising from unclear framework due to 
lack of guidance were observed in rationalizing damages (particularly noneconomic damages in health care 
claims). See D.M. Studdert, et al., RATIONALIZING NONECONOMIC DAMAGES: A HEALTH- UTILITIES APPROACH, 
74 LAW & CONTEMP. PROBS. 57(2011). Where the authors discussed the valuation challenges facing jury valuation, 
particularly valuations of noneconomic loss. They observed that such valuations vary widely as jury view such 
task as being more difficult than deciding liability. p.58. See also V.F. Reyna, et al., THE GIST OF JURIES: TESTING 
A MODEL OF DAMAGE AWARD DECISION MAKING, 21 PSYCHOLOGY, PUBLIC POLICY AND LAW 280(2015). The 
author also agree that limited guidance by courts to juries on how to evaluate damages makes the task of 
deciding damages “profoundly ambiguous” due to limited legal guidance, intangible injuries, uncertainty 
projections, unbounded scale for dollar awards, and low numeracy. p.281. See also Cooter and Porat, Getting 
Incentives Right: Improving Torts, Contracts, and Restitution (2014) 
2 Case concerning the Factory at Chorzow, (PCIJ).http://www.icj-
cij.org/pcij/serie_A/A_09/28_Usine_de_Chorzow_Competence_Arret.pdf (last visited 28/02/2014). In this case, 
the PCIJ formulated a “but-for ” test which it called a “hypothetical test” to assess the value of the loss suffered 
both on the date the injurious act occurred, and the date on which judgment was given; S. RIPINSKY & K.  WILLIAMS, 
DAMAGES IN INTERNATIONAL INVESTMENT LAW   ( British institute of international and comparative law. 2008).;I. 
MARBOE, CALCULATION OF COMPENSATION AND DAMAGES IN INTERNATIONAL INVESTMENT LAW (L. Mistelis ed., Oxford 
university press  2009).;M. . KANTOR, VALUATION OF ARBITRATION: COMPENSATION STANDARDS, VALUATION METHODS AND 

EXPERT EVIDENCE ( Kluwer law international. 2008).  

http://www.icj-cij.org/pcij/serie_A/A_09/28_Usine_de_Chorzow_Competence_Arret.pdf
http://www.icj-cij.org/pcij/serie_A/A_09/28_Usine_de_Chorzow_Competence_Arret.pdf
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investment disputes through recourse to the Investor State Dispute Settlement (ISDS) 

mechanism.  

To be able to play its important role in international investment law, the framework for 

quantification and valuation of damages should be capable of aligning the interests of the 

parties to International Investment Agreements (IIAs) with the overall objective of the 

investment regime. This can be done if the framework is clear and capable of producing 

predictable and effective outcomes. Herein lies the critical role of tribunals as reconcilers and 

maintainers of a level playing field, and strengtheners of the investment regime. Recent events 

and developments suggest that the Fair and Equitable Treatment (FET) standard of investment 

protection3 has the potential to assist tribunals to ensure that the investment regime functions 

effectively. They also expose the challenges, limitations, gaps and absence of guidance that 

exist when applying the framework for lawful expropriation to non- expropriation standards of 

investment protection, particularly the FET standard. A framework for quantification and 

valuation of damages has a vital role to play in ensuring that the FET standard realises its 

potential and serves its proper role in the administration of justice. 

In view of the vital role that the framework for quantification and valuation of damages 

arising from breach of the FET standard can play in ensuring that compensation plays it 

corrective role of strengthening the investment regime, and given the need for clear guidance 

in this area, this thesis seeks to develop an optimal framework for quantification and valuation 

of damages in claims arising from breach of the FET standard. In this opening chapter, the 

background of the research will first be explained; it will highlight the research problems, raise 

a research question and sub- questions, give a brief overview of the analytical approach/ 

methodology and will discuss the research justification. Chapter Two shall discuss the 

                                                           
3 Hereinafter referred to as ‘the FET standard’. 
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analytical framework of the thesis. It will begin by discussing the analytical approach adopted 

by the thesis and the justification for the choice. It shall be followed by an analysis of an 

investment regime as a competitive market model. The research methodology comprising of 

an empirical research, and how data from the empirical research will be used shall also be 

discussed. The chapter shall end with a conclusion. Chapter Three shall identify and analyse 

the current framework for quantification and valuation of damages. This analysis shall cover 

rules, customs, principles, approaches and methodologies for valuation of damages. This shall 

be followed by a look at arbitral approach to determining the applicable rules for quantification 

and valuation of damages. The current process of quantification and valuation of damages shall 

be discussed as well as its shortcomings, before ending with a conclusion. Chapter Four shall 

lay the foundation for the optimal framework for quantification and valuation of damages 

which this thesis seeks to propose. To do so, the chapter shall carry out an empirical research 

on arbitral awards to identify relevant data for analysis and application to the thesis. The data 

shall be analysed in order to put the proposed framework into context. Contextualising the 

proposed framework shall conclude discussion about the foundation, identify, analyse and 

determine the process for setting the criteria for an optimal framework for quantification and 

valuation of damages. Chapter Five shall set out the optimal framework for quantification and 

valuation of damages proposed by this thesis. It shall begin by discussing the building blocks 

of an optimal framework for quantification and valuation of damages. It shall identify the 

components, contents and processes involved in quantification and valuation of damages. It 

shall also discuss the interrelationship that exists between these components, content and 

processes. A hypothetical case shall be developed to test the proposed framework for 

predictability, replicability and transparency before concluding.  
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1.1 BACKGROUND 

 

Valuation is the process of determining the value or worth of an object (asset or interest) 

through careful analysis of specific circumstances. It is crucial to the process of quantifying 

compensation4 in investment arbitration, because it serves as a valuable means of measuring a 

loss suffered by a claimant.5 It also assists in the assessment of the harming effect of the 

wrongful act of a respondent.6 Understanding the effect of different valuation techniques is 

important to making an informed and considered choice of valuation method and legal 

principles to apply to a case,7 hence its significance to reparation in international investment 

law.8 Nevertheless, the starting-point for this crucial task is legal justification, i.e., identifying 

the legal rules by which damages should be calculated and awarded, or, put differently, the 

legal justification here means identifying the source of these legal rules in accordance with 

international law, as identified by Article 38 ICJ Statute9. Article 38 (1) ICJ Statute provides 

that when deciding disputes in accordance with international law, the ICJ shall apply the 

following: 

“a. international conventions, whether general or particular, establishing rules expressly 

recognized by the contesting states; 

b. international custom, as evidence of a general practice accepted as law; 

c. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most 

highly qualified publicists of the various nations, as subsidiary means for the determination 

of rules of law.” 

                                                           
4 Compensation is used here to describe remedy generally, and not to describe the specific kind of remedy in 
the international investment law sense of compensation for expropriation and damages for unlawful acts. 
5 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. P182. 
6 Id. at. 182- 183. 
7 Id. at. 191. 
8 It is the difference between under and over compensation, predictability and lack of predictability, certainty 
and uncertainty. See id. at.63-355; MARBOE, Calculation of compensation and damages in international 
investment law  2009. p.8-36,153-198; BURZU SABAHI, COMPENSATION AND RESTITUTION IN INVESTOR-STATE ARBITRATION: 
PRINCIPLES AND PRACTICE.   (Oxford University Press. 2011). 
9 What Article 38 ICJ Statute does is to set out the sources of international law to guide the Court in deciding 
disputes between states and in rendering advisory opinions. 
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The legal framework for quantification and valuation of compensation10 under international 

investment law is guided by IIAs (conventional sources) and general rules embodied in the 

Articles on Responsibility of States for Internationally Wrongful Acts,11Chapter II of which is 

dedicated to reparation for internationally wrongful acts of a state. Although the ARSIWA refer 

generally to obligations of a state towards another/ others without prejudice to individuals, 

international investment arbitration, or ISDS, confers a direct right of recourse on an eligible 

investor against a host state, without involvement of the investor’s home state.12  

An investor becomes eligible to claim reparation when the action of a host state is not in 

conformity with its obligation under international law and the breach is attributable to the 

state.13Where this happens, a host state becomes obligated to make full reparation for any injury 

caused, be it material or moral damage.14 Although Article 12 ARSIWA refers tribunals to 

IIAs15 to impose international responsibility upon a respondent, it confirms the eligibility of a 

claimant to claim full reparation for injury suffered, as well as imposes obligation to make full 

reparation upon a state respondent; most IIAs so referred to do not provide any framework to 

                                                           
10 Compensation is used here generally to include compensation for expropriation, and damages for non-
expropriation claims. 
11 Hereinafter referred to as ARSIWA.  Although the ARSIWA was not made into law by  codification, thereby 
depriving them of the character of a formal source of law in accordance with Article 38 ICJ, it non the less 
represent  the International Law Commission (ILC’s) authoritative view and  statement of principle of the law of 
state responsibility. See RIPINSKY & WILLIAMS, Damages in international investment law. 2008.27-28. 
12 Such rights have been recognised by Article 33 ARSIWA, and has been described by some scholars as a 
delegation of rights individuals by states in a transition from a diplomacy to formal diplomacy and finally to a 
rule of law system. See T. M. Walde & B. Sabahi, Compensation, Damages and valuation in international 
investment law, 4 TRANSNATIONAL DISPUTE MANAGEMENT (2007).. 
13 Article 12 ARSIWA. This provision underscores the importance of the sources of international law by directing 
tribunals back to the primary source of obligation, in line with Article 38 ICJ Statute. As regards investment claims 
based on IIAs it directs tribunals to IIAs. 
14 Article 31 ARSIWA. 
15 As a source of law in most investment disputes. 
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guide tribunals on compensation for non- expropriation claims, as they do for expropriation 

claims.16 

When faced with this situation, arbitral jurisprudence suggests that, in some cases, tribunals 

rely on the framework for compensation for expropriation provided in the applicable IIAs for 

guidance, while some resort to customary international law rules on reparation.17The standard 

for expropriation focuses on compensating an injured investor for the value of lost asset, while 

the focus of reparation is to ensure that the injured investor receives full reparation as 

compensation for any loss suffered.18 The implication of this is that applying the expropriation 

                                                           
16 Article 1105 (1) North American Free Trade Agreement (NAFTA) 2004; Article 2 France and Argentina 
Agreement on the reciprocal promotion and protection of investment signed at Paris on the 3rd of July 
1991hereinafter referred to as(France- Argentina BIT) 
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Arge
ntina%20-
%20France%20BIT%20(1991)%20[English%20translation]&cat=investmenttreaty&subcat=bit#pdfanc_mainartc
itBIT/0005; Article II (2a),Treaty between The United states of America and The Republic of Argentina Concerning 
the reciprocal encouragement and protection of investment signed Nov. 14 1991 and entered into force Oct. 20 
1994, hereinafter referred to as (US-Argentina BIT) 
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Arge
ntina%20-
%20France%20BIT%20(1991)%20[English%20translation]&cat=investmenttreaty&subcat=bit#pdfanc_mainartc
itBIT/0010(las visited 15/01/2014);Article II (3a) Treaty between the United States of America and The Republic 
of Ecuador Concerning the encouragement and reciprocal protection of investment. 
http://unctad.org/sections/dite/iia/docs/bits/us_ecuador.pdf (last visited 15/01/2014); Georgia - Israel BIT, 
Gemplus v Mexico, ICSID Case No. ARB (AF) 04/4, award 16 June 2010 (part XII paragraph 3) 
https://www.investorstatelawguide.com/documents/documents/AF-0022-01%20-
%20Gemplus%20v.%20Mexico%20-
%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0022/01/VI,pa
26 (last visited 03/04/2017). 
17 Customary international law is the “International custom, as evidence of a general practice accepted by law”, 
See Article 38(b) ICJ Statute: http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0#CHAPTER_II (last 
visited 28/02/2014. ) it provides proof of general practice, which states follow out of a sense of legal obligation. 
Customary international law is created through a long historical process by which state practices form normative 
rules that become binding on all states through consistent and recognised use by the international community. 
See RIPINSKY & WILLIAMS, Damages in international investment law. 2008. 26. Tribunals resort to customary 
international law where the IIA in question does not provide a structure/rule for compensation (as in the case 
of breach arising from non- expropriation provisions), or the provision is incomplete or vague. Id. at. 25; on 
guidance from customary law, see BG Group Plc v The Republic of Argentina, UNCITRAL award, 24 December 
2007 
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,
20913,48166,41745,21322,41732,41726,49959,41729,42099,45981,45978,43414,47651,50267,39375,41734,4
1733,41735,46729&exList=,&selectedNodeID=46729&search=&ci=46729&searchBranchLevel=#46729 (last 
visited 28/03/2017) , Paragraph 422; Fuchs v Georgia, ICSID case no. ARB/07/15, award 3 March 2010 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C107/DC3357_En.pdf (last visited 
28/03/2017). 
18 Id. at. 90. 

http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0005
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0005
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0005
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0005
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0010(las
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0010(las
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0010(las
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0010(las
http://unctad.org/sections/dite/iia/docs/bits/us_ecuador.pdf
https://www.investorstatelawguide.com/documents/documents/AF-0022-01%20-%20Gemplus%20v.%20Mexico%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0022/01/VI,pa26
https://www.investorstatelawguide.com/documents/documents/AF-0022-01%20-%20Gemplus%20v.%20Mexico%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0022/01/VI,pa26
https://www.investorstatelawguide.com/documents/documents/AF-0022-01%20-%20Gemplus%20v.%20Mexico%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0022/01/VI,pa26
https://www.investorstatelawguide.com/documents/documents/AF-0022-01%20-%20Gemplus%20v.%20Mexico%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0022/01/VI,pa26
http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0#CHAPTER_II
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,48166,41745,21322,41732,41726,49959,41729,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,46729&exList=,&selectedNodeID=46729&search=&ci=46729&searchBranchLevel=#46729
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,48166,41745,21322,41732,41726,49959,41729,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,46729&exList=,&selectedNodeID=46729&search=&ci=46729&searchBranchLevel=#46729
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,48166,41745,21322,41732,41726,49959,41729,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,46729&exList=,&selectedNodeID=46729&search=&ci=46729&searchBranchLevel=#46729
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C107/DC3357_En.pdf
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framework could have a limiting effect, and full reparation is more accommodating. Applying 

these frameworks interchangeably to non- expropriation claims could result in under or over 

compensation in certain circumstances. The implication of this potential danger was 

highlighted by the tribunal in ADC v Hungary.19 

The absence of a framework for compensation in non- expropriation claims, and the general 

nature of the customary rule of reparation as reflected in Articles 31 ARSIWA, confer wide 

discretion on tribunals on how to approach the quantification and valuation process.20In 

addition, commentary (16) to Article 34 ARSIWA acknowledges the existence of guidance on 

methods of valuation. While valuation methods play a crucial role in assessing compensation, 

these methods are only one part of an overall process which needs to be incorporated into a 

suitable framework for it to effectively help achieve the objective of full reparation.   

Reparation may take the form of restitution, compensation or satisfaction, 21while the 

obligation to make full reparation aims to wipe out all of the consequences of the illegal act in 

the Chorzow Factory sense.22For the purpose of determining compensation in the Chorzow 

Factory Case, the PCIJ attempted to assess the value of the object and additional damage on 

the date of the unlawful act, as well as on the date of the judgement.23 This developed a basis 

for comparison (between what was, and what could have been), which formed the hypothetical 

                                                           
19 ICSID Case No. ARB/03/16- https://icsid.worldbank.org/ICSID/FrontServlet(last visited 28/02/2014).  
20 Commentary to Articles 31 & 34 ARSIWA gives a sense of the discretion tribunals have on the issue of 
reparation. (16). See also the cases of SD Myers v Canada, Partial Award, 13, November 2000 
https://www.investorstatelawguide.com/documents/documents/UN-0022-
04%20SD.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0022/04,pa261 
(last visited 03/04/2017) and LG&G v Argentina LG&E v Argentina ICSID case N/ARB/02/1 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C208/DC786_En.pdf  (last visited 03/04/2017).  
where tribunals emphasised their discretion to choose a methodology for valuation; and RIPINSKY & WILLIAMS, 
Damages in international investment law. 2008. 90-91. 
21 Article 34 ARSIWA. 
22 Commentary to Article 31 ARSIWA explains that full reparation should be understood in the sense of the 
Chorzow Factory Case which states “reparation must, as far as possible, wipe out all the consequences of the 
illegal act and re-establish the situation which would, in all probability, have existed if that act had not been 
committed.” Case concerning the Factory at Chorzow. http://www.icj-
cij.org/pcij/serie_A/A_09/28_Usine_de_Chorzow_Competence_Arret.pdf (last visited 28/02/2014). 
23 Case concerning the Factory at Chorzow, ibid. 

https://icsid.worldbank.org/ICSID/FrontServlet(last
https://www.investorstatelawguide.com/documents/documents/UN-0022-04%20SD.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0022/04,pa261
https://www.investorstatelawguide.com/documents/documents/UN-0022-04%20SD.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0022/04,pa261
http://www.icj-cij.org/pcij/serie_A/A_09/28_Usine_de_Chorzow_Competence_Arret.pdf
http://www.icj-cij.org/pcij/serie_A/A_09/28_Usine_de_Chorzow_Competence_Arret.pdf
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test that is frequently relied upon by tribunals for quantification and valuation purposes. The 

hypothetical test is designed to give effect to the objective of full reparation and that of the 

consequence of wrongfulness. 

Although the Chorzow Factory Case and existing methods of valuation appear to provide 

core guidance to tribunals on a standard for calculating damages in non- expropriation claims, 

the interchangeable use of the standards for expropriation and reparation,24 conflicting 

decisions,25 lack of detailed reasoning,26 and sometimes erroneous decisions27 issued by 

tribunals, suggest relying on either expropriation or reparation as they are may not be sufficient 

to ensure full reparation in some investment claims.   This is because applying the structure as 

it exists at the moment may make it impossible to apply some legal limiting factors and 

principles such as contributory fault, mitigation of damages, or even necessity, as a way to 

ensure proportionality in line with the ARSIWA. These challenges became prominent with the 

increase in the number of claims arising from the breach of the FET standard under 

international investment law.28 

1.1.1 Complex nature of the Investment Regime 

 

International investment treaty practice can be studied from different perspectives by 

academic and other international law stakeholders. In many of the writings, including this 

thesis, international investment treaty practice is described as an investment regime. 

However, describing a practice as a regime does not automatically make it one. It has to 

have some characteristics, and meet the requirements of a regime. This thesis, aligns itself 

                                                           
24 CMS v Argentina ICSID case N. ARB/01/8 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C4/DC504_En.pdf (last visited 03/04/2017). 
25 ibid; LG&E v Argentina ICSID case N/ARB/02/1 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C208/DC786_En.pdf  (last visited 03/04/2017).  
26 Pey Casada v Chile, ICSID case No. ARB/98/2 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1/DC8952_En.pdf (last visited 03/04/2017). 
27 Ibid. 
28 Hereinafter referred to as the FET standard. 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C4/DC504_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C208/DC786_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1/DC8952_En.pdf
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with Salacuse’s findings. It agrees that the investment treaty practice has the characteristics, 

and meets the criteria, of a regime.  Salacuse describes the global international investment 

treaty practice as a regime29. He applied the international relations scholarship regime 

theories of cooperation and hegemony to determine if the practice fulfils certain regime 

criteria.30 He observed that the investment treaty practice exhibits characteristics of a 

regime and meets the conditions set by the regime theory.31  

This regime has its basic instruments, it has standardised expectation of treatment of 

investments32and it collectively has similar structure, purpose and principles.33 He applied 

the regime theory of hegemony34 and cooperation35 to understand the creation, maintenance 

and interests involved in the investment regime. He sees the regime as a means of mitigating 

perceived investment risks36 by hedging legitimate transaction costs.37 He also observed 

that looking at investment treaty practice as a regime captures its dynamism and fluidity. It 

also captures the political nature and dimension of investment treaties. Looking at 

investment treaty practice as a regime (properly qualified) allows for the exploration of the 

dynamism, fluidity, interests and interactions that go on within the regime, as this thesis 

seeks to do. Understanding the complex nature of the investment regime is a step in that 

direction.  

                                                           
29 J. W. Salacuse, The Emerging Global Regime for Invesment, 51 HARV. INT'L L. J. (2010).;P.H.F. Bekker, et al., 
Making Transnational Law Work in the Global Economy - Essays in Honour of Detlev Vagts  (Cambridge University 
Press  2010).;J.W. SALACUSE, THE THREE LAWS OF INTERNATIONAL INVESTMENT: NATIONAL, CONTRACTUAL, AND 

INTERNATIONAL FRAMEWORKS FOR FOREIGN CAPITAL   (Oxford University Press. 20013). 
30 Salacuse, HARV. INT'L L. J.,  (2010).;Bekker, et al., Making Transnational Law Work in the Global Economy - Essays 
in Honour of Detlev Vagts. 2010.;SALACUSE, THE THREE LAWS OF INTERNATIONAL INVESTMENT: National, 
Contractual, and International Frameworks for Foreign Capital. 20013. 
31 Id. 
32 Salacuse, HARV. INT'L L. J.,  (2010). P.431. 
33 Id. at. 432. 
34 Id. at. 434. 
35 Id. at. 434. 
36 Id. at. 434. 
37 Id. at. 435. 
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The investment regime is made up of over 3,000 IIAs,38 each of which is distinct and 

independent of the other.  They have diverse contents, with some similar provisions, and they 

also lack uniformity. The diversity is further heightened by the combination of elements of 

public and private law. The regime is also characterised by a wide range of stakeholders, 

including, states, investors, individuals, companies, NGOs and international bodies. Multiple 

layers of laws and legal rules also apply to the regime. It is further made up of diverse 

objectives/motives for joining, as well as diverse policies and policy objectives/ interests.39 

The investment regime combines public interest on the part of states, with private 

interest on the part of investors 40which influence their investment policies. For the host states, 

investment policies are made against the background of public interest obligations and 

international obligations.41 This appears to infuse host state investment policies with public 

interest objectives. The investor, on the other hand, makes decisions against the background of 

competition, ease, security and profit. The investor’s investment policy considerations appear 

to inform its need to ensure that its investment is protected. For instance, investors may wish 

to be assured that their investment is protected by ensuring stability of the legal framework 

through stabilisation clauses.42 The investment policies of the host states and investors are 

generally harmonised, and given effect to by International Investment Agreements (IIAs).   

The fundamental way the IIAs harmonised investor- state interest was it provided a 

system which gives host states access to investment capital, and give investor’s protected 

                                                           
38 About 3,328, out of which around 2672 are in force. See UNCTAD Investment Policy Hub 
http://investmentpolicyhub.unctad.org/IIA (last visited 01/0452017). 
39 For instance, at the earlier phase of the regime, capital exporting countries (mostly developed countries) d 
joined the regime to protect the investments of their citizens abroad. While capital importing countries ( mostly 
developing countries) joined the regime to gain access to foreign capital to compliment government capital. 
40 Public interest influences many domestic policies, while private interest influences investment policy. 
41 UNCTAD - World Investment Report 2012- 
http://unctad.org/en/PublicationsLibrary/wir2012_embargoed_en.pdf (last visited 29/01/2014).  
42 For more stability, see Cameron, P. D. INTENRATIONAL ENERGY INVESTMENT LAW Oxford, Oxford University 
Press 2010.  

http://investmentpolicyhub.unctad.org/IIA
http://unctad.org/en/PublicationsLibrary/wir2012_embargoed_en.pdf
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access to resources.43 The major way the system did this is by creating, through IIAs, a stable 

and predictable investment climate by way of host state assurances of investment protection 

via substantive as well as procedural protection clauses, and ISDS via dispute settlement 

clauses.44 

1.1.2 Challenges faced by the Investment Regime 

 

Implementing about 3328 IIAs has exposed the challenges involved in the international 

investment process, and the inadequacies/ gaps that exist in the ISDS and the international 

investment regime as a whole. The inadequacies and gaps which exist in the investment regime 

manifest themselves in some challenges facing investment policies on two levels.45 At the 

domestic level, host states face the challenge of integrating investment policies into their 

overall development strategies,46 difficulty in ensuring support for sustainable development by 

investment policies,47 and difficulties in ensuring that investment policies remain relevant and 

effective.48  At the international level, the “investor protection” focus of the investment regime 

makes it difficult, among other things, for host states to integrate other development strategies 

(i.e. focus on investment protection may sometimes be incompatible with strategies some states 

                                                           
43 In some ways, the system serves as a hedging mechanism against the political risk involved in international 
investment. For more on this, see Büthe Tim, Milner Helen V. Bilateral Investment Treaties and Foreign Direct 
Investment: A Political Analysis in THE EFFECT OF TREATIES ON FOREIGN DIRECT INVESTMENT: BILATERAL 
INVESTMENT TREATIES, DOUBLE TAXATION TREATIES, AND INVESTMENT FLOWS Sauvant Karl P. and Sachs Lisa 
E. eds Oxford Scholarship online May 2009  DOI:10.1093/acprof:oso/9780195388534.001.0001. 
44  The substantive provisions outlines the host states’ obligations while the procedural provision (IDS) sets out 
the mechanism for dispute resolution. See European parliament legal services Legal Opinion on the compatibility 
of IDS provisions in EU’s trade agreements with third countries with the EU Treaties. 
https://polcms.secure.europarl.europa.eu/cmsdata/upload/49daf369-5480-40d7-aa8d-df745c4ff98c/SJ-0259-
16_legal_opinion.pdf (last visited 07/09/2016)  
45 Id. at 28.note 41 
46 Ibid. 
47 Ibid 
48 Ibid 

https://polcms.secure.europarl.europa.eu/cmsdata/upload/49daf369-5480-40d7-aa8d-df745c4ff98c/SJ-0259-16_legal_opinion.pdf
https://polcms.secure.europarl.europa.eu/cmsdata/upload/49daf369-5480-40d7-aa8d-df745c4ff98c/SJ-0259-16_legal_opinion.pdf
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may wish to adopt in pursuit of development).49 The complexity caused by the number of IIAs 

that make up the investment regime also poses another challenge at the international level.50 

Recent events point to increasing tension between public interest obligations, and 

investment protection obligations of host states. This clash could be a result of the investment 

policy underlying the international investment regime. Although recent events51 indicate a 

change in attitude towards investment policy52, it may take a while for the changes to unfold 

sufficiently to address the challenges facing the investment regime. In the meantime, the clash 

between these two obligations of host states continues. The investment protection focus of the 

investment regime makes it difficult to incorporate public interest into adjudication, while, 

depending on the present focus, especially because tribunals are expected to resolve the actual 

dispute brought before them, as against a ‘fair’ and ‘just’ resolution.  

The unresolved differences between investment policies of state participants, 

sometimes result in conflict between domestic rules and international investment policies, 

53which possibly occur where domestic rules had not been modified to accommodate 

investment policies. This situation is not helped by vague and ambiguous terms and objectives 

set out in IIAs to resolve conflicts, and it does not aid in reconciling differences. Although the 

provisions are vague, they do not exist in a vacuum. They could be linked to the element of 

flexibility required of law to reach equitable resolution of disputes, which allows law to be 

applied on a case by case basis. The same could also be the case with the general nature of 

some international law rules that are applied in investment disputes; including the rules on 

reparation.  

                                                           
49 Ibid. 
50 Ibid. 
51 Especially with many BITs reaching their expiration criteria. 
52 With more attention being given to control over investment and focus on development. 
53 Id at 28. 
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This flexibility grants adjudicators some discretionary powers, which may be necessary 

to enable them to incorporate relevant legal rules and principles to their adjudication. However, 

the flexibility and the vague IIA provisions result in more challenges, including inconsistency54 

and lack of clarity. This makes it imperative to have a system in place that could resolve the 

conflicts effectively. The system should also be flexible, versatile and capable of being applied 

to the changing environment of the investment regime. 

1.1.3 The FET standard within the complex and challenging investment regime 

1.1.3.1 FET: Meaning 

 

The FET standard is the most frequently invoked standard in international investment 

claims.55 It exists in most IIAs,56 and appears to be the most vaguely worded standard of 

investment protection.57 The FET standard’s ubiquitous nature and vagueness58 makes it easily 

accessible to investors.59 It is also adaptable because it could apply to multiple circumstances, 

thereby making it highly practical,60 and responsible for many successful claims. The FET 

                                                           
54 While many of the proponents of recalibration push for consistency some reject the need for consistency for 
several reasons, including lack of justification that support consistency norm in investment arbitration, and the 
distorting effect consistency could have in investment law and adjudication. See  I. M. TEN CATE, The Costs of 
Consistency: Precedent in Investment Treaty Arbitration, 51 COLUM. J. TRANSNAT'L L. 418.   
55 Id. at 28 ; R. DOLZER & C. SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW ( Oxford university press. 2008). P. 
119; K.J. VANDEVELDE, BILATERAL INVESTMENT TREATIES: HISTORY, POLICY AND INTERPRETATION   (Oxford University Press. 
2010). P.203.This could also be due to the decline in threats posed by expropriation. See the Energy Charter 
Treaty- a Reader’s Guide http://www.encharter.org/fileadmin/user_upload/Publications/ECT_Guide_ENG.pdf 
(last visited 25/11/2014) P. 24.  
56 Id. at 28 pg.139  
57 Many of the attributes of the FET standard having appeared in arbitral jurisprudence and academic writings 

have been stated as follows: “180. The term “fair and equitable treatment” has certain characteristics that must 

be recognized in applying it in this case. First, it is a vague and ambiguous expression on its face and is not defined 

in any of the treaties applicable to this case. Second, it has been widely used in hundreds of investment treaties 

throughout the world over the years with the result that numerous arbitral tribunals have interpreted and applied 

it to investor-State disputes arising in a wide variety of circumstances. Third, it is a flexible term that applies to 

all kinds of investments in all industries and economic endeavors.115 Indeed, it is invoked so often in 

contemporary investor-State arbitration that one scholar has labelled it “an almost ubiquitous presence” in 

investment litigation.116”- Suez Sociedad v Argentina ICSID Case No. ARB/03/17, Decision on Liability. 30 July 

2010 https://www.investorstatelawguide.com/documents/documents/IC-0039-

12.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100#IC/0039/12,pa187 (last visited 28/08/2017). 
58 For more on vagueness, see ANDRÉS. RIGO SUREDA, INVESTMENT TREATY ARBITRATION   (Cambridge University Press. 
2012). 
59 DOLZER & SCHREUER, Principles of international investment law  2008. 
60 Id. at note 2 (Suez). 

http://www.encharter.org/fileadmin/user_upload/Publications/ECT_Guide_ENG.pdf
https://www.investorstatelawguide.com/documents/documents/IC-0039-12.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100#IC/0039/12,pa187
https://www.investorstatelawguide.com/documents/documents/IC-0039-12.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100#IC/0039/12,pa187
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standard has recently begun to attract more attention from arbitral tribunals and academics. 

This has helped to reduce the dearth of resources in the area, and has begun to give insight into 

the FET standard.61 The FET standard has the potential to help develop an effective and 

responsive international investment regime capable of meeting the needs of investors and host 

states, while addressing the challenges and concerns expressed about the regime.62 

 

1.1.3.2 FET: Challenges  

 

Many of the concerns, challenges and gaps in the investment regime, including that of 

quantification and valuation of damages in non- expropriation claims, became apparent through 

the increase in claims arising from alleged breaches of the FET standard that challenged the 

regulatory measures and actions/inactions of host states.63 These concerns include shrinking 

regulatory space,64 which may be due to increase in investment claims challenging regulatory 

actions/ measures of host states,65 inconsistent and ambiguous interpretation of investment 

protection clauses, unpredictability of arbitral awards and the imbalance in the obligations of 

investors and of host states.66 

                                                           
61 For more on increase in literature in the field of international investment law, see Schill Stephan W., W(h)ither 
Fragmentation? On the Literature and Sociology of International Investment Law Eur J Int Law (2011) 22(3): 875-
908 https://doi-org.libezproxy.dundee.ac.uk/10.1093/ejil/chr062 01 August 2011. 
62 When discussing Stability and the FET standard, Cameron in his book INTERNATIONAL ENERGY INVESTMENT 
LAW: THE PURSUIT OF STABILITY, probed whether the large number of arbitral awards that relied upon the 
Doctrine of FET within the IIA framework have identified a way to encourage states to provide stability that 
contract based stability provides. An answer to his probe he says involves two important inter- related elements 
of international law- making process. One of such elements is the evolutionary character of the FET p.209. It is 
indeed this evolutionary character of the FET that presents an opportunity to use FET standard to bring about 
stability, predictability and transparency to the investment regime in a way that allows for more effective risk 
assessment. 
63 This is the area where the conflicts between public / private interests and domestic / international investment 
policies is most glaring. 
64 Id. at 28.  
65 Ibid; See the cases brought against Argentina,  
66 Ibid. 

https://doi-org.libezproxy.dundee.ac.uk/10.1093/ejil/chr062
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Despite its prominence as a basis of claim, the FET standard is surrounded by 

challenges, which range from the basis upon which the standard should be measured, to 

defining its meaning and scope. The challenges have generated various debates at different 

stages of the evolution of the standard. These challenges are aggravated by the absence of a 

clear framework for quantification and valuation of damages in claims arising from breach of 

the FET standard.67 Quantification and valuation in this case appears to be trapped between a 

lack of guidance on how to arrive at the meaning and scope of the FET standard, and a lack of 

guidance on a framework for quantification and valuation of damages for non-expropriation 

claims. The absence of guidance on meaning and scope has resulted in either wide or narrow 

interpretation by tribunals attempting to enforce the unilateral obligation of host states and 

those attempting to show deference to host states’ power to regulate.68 The debates are still 

unfolding and do not appear to be ending anytime soon. 

The earlier debate involved the basis upon which the FET standard should be equated. 

This resulted from the diverse wording of the FET standard in International Investment 

Agreements (IIAs). Some agreements require the provision of FET and nothing more, while 

others require the FET to be in accordance with international law.69 Arbitral tribunals had 

                                                           
67 RIPINSKY & WILLIAMS, Damages in international investment law. 2008.89- 
68 VANDEVELDE, Bilateral Investment Treaties: History, Policy and Interpretation. 2010. P. 204; Saluka v Czech 
Republic UNCITRAL (Partial award) 17 March 2006, paragraphs 271 & 276 
https://www.investorstatelawguide.com/documents/documents/OT-0003-
02%20Saluka.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#OT/0003/02,pa2
84 (last visited 03/04/2017); Servier v Poland, UNCITRAL award (Redacted), 14 February 2012, Paragraph 568 
https://www.investorstatelawguide.com/documents/documents/UN-0084-01%20 
%20Servier%20v.%20Poland%20%20Award%20[Redacted].pdf?toolbar=1&navpanes=0&statusbar=0&view=Fit
BH&scrollbar=1&zoom=100#UN/0084/01,pa645 (last visited 10/04/2017). 
69  Article 1105 (1) North American Free Trade Agreement (NAFTA) 2004; Article 2 France and Argentina 
Agreement on the reciprocal promotion and protection of investment signed at Paris on the 3rd of July 
1991hereinafter referred to as(France- Argentina BIT) 
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Arge
ntina%20-
%20France%20BIT%20(1991)%20[English%20translation]&cat=investmenttreaty&subcat=bit#pdfanc_mainartc
itBIT/0005; Article II (2a),Treaty between The United states of America and The Republic of Argentina Concerning 
the reciprocal encouragement and protection of investment signed Nov. 14 1991 and entered into force Oct. 20 
1994, hereinafter referred to as (US-Argentina BIT) 
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Arge

https://www.investorstatelawguide.com/documents/documents/OT-0003-02%20Saluka.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#OT/0003/02,pa284
https://www.investorstatelawguide.com/documents/documents/OT-0003-02%20Saluka.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#OT/0003/02,pa284
https://www.investorstatelawguide.com/documents/documents/OT-0003-02%20Saluka.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#OT/0003/02,pa284
https://www.investorstatelawguide.com/documents/documents/UN-0084-01%20%20%20Servier%20v.%20Poland%20%20Award%20%5bRedacted%5d.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0084/01,pa645
https://www.investorstatelawguide.com/documents/documents/UN-0084-01%20%20%20Servier%20v.%20Poland%20%20Award%20%5bRedacted%5d.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0084/01,pa645
https://www.investorstatelawguide.com/documents/documents/UN-0084-01%20%20%20Servier%20v.%20Poland%20%20Award%20%5bRedacted%5d.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0084/01,pa645
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0005
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0005
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0005
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0005
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0010(las
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opportunities to comment on the FET standard’s relationship with international law where 

claims were brought under BITs that suggests the relationship.70Some tribunals raised the issue 

of international standard in cases where the BIT did not mention it.71 The Free Trade 

Commission (FTC) of the North American Free Trade Secretariat, however, gave a binding 

interpretation on what it meant by international standard. This was done in view of the 

conflicting decisions that arose from applying Article 1105 (1) NAFTA in cases such as 

Metalclad v Mexico 72and S.D.Meyers v Canada.73 The formal interpretation by the FTC 

appears to have influenced the tone of the debate and brings to mind the dire need for guidance 

for tribunals. 

The next debate was about defining the meaning and scope of the FET standard, which 

resulted in divergent views. This may not be unrelated to the vagueness of the standard and 

absence of guidance on how to interpret it. In attempting to find the meaning of the FET 

                                                           
ntina%20-
%20France%20BIT%20(1991)%20[English%20translation]&cat=investmenttreaty&subcat=bit#pdfanc_mainartc
itBIT/0010(las visited 15/01/2014);Article II (3a) Treaty between the United States of America and The Republic 
of Ecuador Concerning the encouragement and reciprocal protection of investment. 
http://unctad.org/sections/dite/iia/docs/bits/us_ecuador.pdf (last visited 15/01/2014).  
70 El Paso v Argentina, ICSID Case No. ARB/03/15, Award, 31 October 2011 
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,
20913,21322,39375,41734,48146&exList=,&selectedNodeID=48146&search=&ci=48146&searchBranchLevel=#
48146 (last visited 03/04/2017); Occidental Exploration and Production Company v. Republic of Ecuador , LCIA 
Case No. UN3467, Final Award, 1 July 2004 
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,
20913,21322,39375,41734,48146,46683&exList=,&selectedNodeID=46683&search=&ci=46683&searchBranch
Level=#46683 (last visited 03/04/2017); CMS Gas Transmission Company v The Republic of Argentina, ICSID Case 
No. ARB/01/08, Award 12 May 2005; 
71 Siemens v Argentina ICSID Case No. ARB/02/8, Award, 6 February 2007 
https://www.investorstatelawguide.com/documents/documents/IC-0018-
04%20Siemens.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0018/04,pa
292 (last visited 03/04/2017).  
72 ICSID Case No. ARB(AF)/97/1, Award, 30 August 2000 

https://www.investorstatelawguide.com/documents/documents/AF-0009-01%20-%20Metalclad%20-

%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#AF/0009/01,pa99 (last visited 

21/08/2017). 
73 UNCITRAL, Partial Award, 13 November 2000 
https://www.investorstatelawguide.com/documents/documents/UN-0022-
04%20SD.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#UN/0022/04,pa309 (last visited 
21/08/2017). 

http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0010(las
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0010(las
http://www.investorstatelawguide.com/ResearchTools/ArticleCitator?toc=content&id=201&search_title=Argentina%20-%20France%20BIT%20(1991)%20%5bEnglish%20translation%5d&cat=investmenttreaty&subcat=bit#pdfanc_mainartcitBIT/0010(las
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standard, some tribunals searched for the intentions of the state parties74, others searched for 

its ordinary meaning75, and some adopted proactive approaches76 while others sought guidance 

elsewhere.77 Although these approaches had been adopted by many tribunals, some resorted to 

describing measures or conducts that amounted to unfair and inequitable treatment, instead of 

describing the term FET.78Debates such as these are not uncommon in legal research and 

                                                           
74 LG&E v Argentina, Bayindir v Pakistan, ICSID case No. ARB/03/29, Award, 27 August 2009 
https://www.investorstatelawguide.com/documents/documents/IC-0046-
02.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0046/02,pa155 (last 
visited 21/08/2017), Enron v Argentina ICSID case No. ARB/01/3, Award, 22 May 2007 
https://www.investorstatelawguide.com/documents/documents/IC-0012-
04%20Enron.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0012/04,pa25
6 (last visited 21/08/2017), Arif v Moldova ICSID case No. ARB/11/23 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1740/DC3223_En.pdf (last visited 
03/04/2017) . 
75 Azurix v Argentina ICSID Case No. ARB/01/12, Award 14 July 2006 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C5/DC507_En.pdf (last visited 03/04/2017), 
Parkerings v Lithuania ICSID case No. ARB/05/8 Award September 11 2007 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C252/DC682_En.pdf (last visited 03/04/2017), 
Fuchs v Georgia ICSID case No. ARB/07/15 Award March 3 2010 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C252/DC682_En.pdf (last visited 03/04/2017). 
76 Duke Energy v Ecuador ICSID case No.ARB/04/19 Award August 18 2008 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C44/DC1611_En.pdf (last visited 03/04/2017), 
Tecmed v Mexico ICSID case No. ARB (AF) 00/2 Award 29 May 2003 
https://www.investorstatelawguide.com/documents/documents/AF-0002-
02%20Tecnicas.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0002/02,p
a154 (last visited 03/04/2017), CMS v Argentina. 
77 Toto Costruzani v Lebanon ICSID case No .ARB/07/12 Award June 7, 2012 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C3785/DC4873_En.pdf (last visited 
03/04/2017), Rompetrol v Romania ICSID case NO. ARB/06/3 Award May 6, 2013 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C72/DC3312_En.pdf (last visited 03/04/2017), 
Total v Argentina ICSID case No. ARB/04/01 Decision on Liability, 27 December, 2010 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C30/DC7833_En.pdf (last visited 03/04/2017). 
78 Bagdanov v Maldova I SCC, Arbitral Award, 22 Sept. 2005 
https://www.investorstatelawguide.com/documents/documents/SC-0005-
01%20Bogdanov.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#SC/0005/01,
pa4.2.4.4 (last visited 03/04/2017); Eastern Sugar v Czech Republic SCC Case No. 088/2004 Partial Award 
27March 2007 
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,
20913,41749,39063,39300,21323,46081,39051,39746,47372,39061,39055,47377,52059,41731,41745,46065,4
1747,50287,41738,39320,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38
830,38840,41723,39066,46609&exList=,&selectedNodeID=46609&search=&ci=46609&searchBranchLevel=#46
609(last visited 21/08/2017); OKO v Estonia ICSID Case No. ARB/04/6 Award 19 Nov 2007 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C33/DC1931_En.pdf (last visited 03/04/2017); 
Petrobart v Kyrgyz SCC ARB No. 126/2003 Arbitral Award 29 March 2005 
http://www.italaw.com/sites/default/files/case-documents/ita0628.pdf (last visited 03/04/2017); ADC v 
Hungary ICSID Case No. ARB/03/16 Award 2 Oct 2006; Desert Line v Yemen ICSID Case No. ARB/05/17 Award 6 
Feb 2008 http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C62/DC791_En.pdf (last visited 
03/04/2017). 
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analysis due to the need to apply law to facts, which vary from case to case. It could provide a 

holistic understanding of the FET standard and its application in investment claims, and could 

underscore the importance of sources of law, as well as the historical, social and economic 

context to the application of the FET standard.  

Some of these debates brought forth a crucial challenge that is at the heart of applying 

the FET standard, and which requires urgent attention. This crucial challenge is the absence of 

a clear framework for the quantification and valuation of damages. Leaving it unaddressed adds 

to the uncertainty and inconsistency of applying the FET standard. It might also impact the 

legitimacy of the standard and halt its progress towards achieving its potential. This is because 

conflict between “investment protection” interpretation and “deference to host states’ 

regulatory powers” interpretation impacts quantification and valuation of damages. For 

instance, where tribunals show deference to host states’ regulatory powers, a degree of 

balancing is required. Tribunals attempt to engage in balancing by using existing frameworks, 

which do not appear to support the type of balancing required in deference to host states’ 

regulatory powers. This is because the existing frameworks are designed against the backdrop 

of investment protection, therefore making them more suitable for investment protection, and 

not for balancing competing interests. 

The complexity and challenges of the investment regime are more glaring in the 

application/interpretation of the FET standard because, in addition to being unclear, the FET 

standard appears to be applied to unclear circumstances, and in an unclear and inconsistent 

manner. Challenges facing the application of the FET standard seem to be compounded by the 

vague and unclear nature of some rules of international law which are applied to disputes 
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governed by international investment law. Here, some international law rules provide guidance, 

and not the methodology to apply to disputes when circumstances so warrant.79 

For instance, the Vienna Convention on the Law of Treaties (VCLT) provides the rules 

to apply when seeking clarification in international law, but it does not provide how the rules 

should be applied. Also, at the quantum stage of arbitration, in the absence of clear instructions, 

the customary principles of reparation only give guidance on the objective80 of reparation and 

what will amount to meeting the objective, but it does not explain how the objective could be 

met. Lack of guidance in these areas, along with arbitrator discretion, lack of clarity 

surrounding the FET standard, and the conflicts that exist in the investment regime, makes 

quantification and valuation of damages in claims arising from breach of the FET standard 

challenging. 

The investment regime has evolved from one where investments were protected 

through diplomatic means, to one where investments are protected through IIAs that 

concentrate mainly on protecting investors. Changes in new generation BITs and arbitral 

tribunals’ showing deference to regulatory powers of states reflect a new stage where 

investment protection and host states’ powers to regulate are considered. This suggests that the 

investment regime has evolved into a stage where both investor and host state interests 

compete.    Recent events at this stage of the evolution of the investment regime highlights the 

need to reconcile the differences, and address the challenges facing the regime, to enable the 

system of quantification and valuation of damages arising from breach of the FET standard 

become more effective. Events such as change in capital export/ import environment, global 

economic crisis, sovereign debt crisis and global focus on development are important to 

quantification and valuation of damages arising from breach of the FET standard. The capital 

                                                           
79 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. 90, 
80 Id. at. 112. 
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mobility environment is now characterised by an absence of traditional dichotomy between 

capital exporters and capital importers.81 This could be due to the more active role of emerging 

economies in international investment. The new capital export/import environment also 

witnessed the emergence of new participants- sovereign states, who participate through the 

Sovereign Wealth Fund (SWF). SWF investments have seen continuous rise in recent years. 

Around 100 SWFs managed assets with value of around $7 trillion in 2014.82 FDI by such 

SWFs was valued at about $16 billion in 2014.83  

The global economic crisis made many states across the world to take measures to 

prevent their economies from collapsing, which exposed the new realities that states have to 

deal with. The realities became more pronounced for developing economies faced with possible 

economic collapse. This is because, in addition to being participants in the investment regime, 

they are parties to other international financial systems involving international financial 

institutions such as the World Bank (WB), International Monetary Fund (IMF), and 

Multilateral Investment Guarantee Agency (MIGA),84 among others. At times of crisis, some 

of these developing economies apply measures in compliance with rules dictated by their 

obligations towards these financial systems. In some circumstances, such compliance could 

conflict with some state’s obligations under the investment regime. Some obvious reasons for 

                                                           
81 On the Dichotomy between capital importing and capital exporting countries and its associated 

friction, see Sornarajah, M. THE INTERNATIONAL LAW ON FOREIGN INVESTMENT Cambridge, Cambridge 

University Press, third edition 2010. See also Salacuse Jeswald W., Sullivan Nicholas P. Do BITS really Work? An 

Evaluation of Bilateral Investment Treaties and their Grand Bargain in THE EFFECT OF TREATIES ON FOREIGN 

DIRECT INVESTMENT: BILATERAL INVESTMENT TREATIES, DOUBLE TAXATION TREATIES, AND INVESTMENT 

FLOWS Sauvant Karl P. and Sachs Lisa E. eds Oxford Scholarship online May 2009 

DOI:10.1093/acprof:oso/9780195388534.001.0001. 
82 See World Investment Report (WIR) 2015 http://unctad.org/en/PublicationsLibrary/wir2015_en.pdf (last 
visited 25/09/2016).  
83 WIR 2015. 
84 For more on the relationship between MIGA and Investment, see MIGA and Foreign Investment, Shihata, F., 
I., I., Dordrecht- Boston- Lancaster, Martinus Nijhoff Publishers, 1988. 

http://unctad.org/en/PublicationsLibrary/wir2015_en.pdf
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this conflict may be their compliance through regulation and other methods of control such as 

capital control.  

The economic crisis also caused default in compliance with sovereign debt obligations 

and led to the restructuring of such debts.85 Like other financial measures, sovereign debt 

restructuring is carried out in compliance with international obligations, such as obligations 

towards international credit agencies like the Paris Club for instance. In addition to this, the 

emergence of states as investors through SWFs caused some nervousness about the influence 

SWF investors could have on host states, and the access they could have to the host state’s 

economy, especially its “strategic industries”.86  

These events appear to warrant an increased role and relevance of host states in 

investments within their territories. This increased role manifests itself in more control over 

the kind of investment allowed into host states, which is generally done by setting industrial 

standards87, exempting certain sectors from investment lists88, and more regulatory control over 

existing investment89. The changes which followed these events, along with the conflicts and 

challenges faced by the investment regime, may have influenced the changes being witnessed 

by the regime. 

 The changes also coincided with the time when many old BITs are approaching their 

expiration periods90. It also came at a time when new BITs reflect more control by states91, 

removal of ISDS from investment relations92, and removal of some disputes from the 

                                                           
85 Impregilo v Argentina ICSID case No. ARB/07/17 Award, June 21, 2011 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C109/DC2171_En.pdf (last visited 
03/04/2017). 
86 This is illustrated by Dubai’s attempt to buy a sea port in the United States of America. 
87 Id at 28. Note 41. 
88 Ibid. 
89 Ibid. 
90 Ibid. 
91 Ibid 
92 Ibid, the approach adopted Australia and Ecuador respectively, and the current negotiations of the 
Transatlantic Trade and Investment Partnership (TTIP). 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C109/DC2171_En.pdf
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jurisdiction of ISDS93. It is also a time when some states placed moratorium on BIT 

negotiations94, and one which suggests appreciation of the need to minimise the number of 

disputes that reach the ISDS stage.95 More importantly, it also reflects clarity on the precise 

meaning that parties ascribe to some clauses in their agreements, thereby reducing a tribunal’s 

discretion to do so for them.  

The attempt of these new agreements to limit a tribunal’s jurisdiction may have been 

driven by the need to balance competing interests by providing guidance. As regards the FET 

standard, how much guidance the newly styled and more detailed provisions could provide 

appears unclear. Firstly, the changes appear to show attempts at reconciling investment policy 

and development strategies, thereby attempting to create a balance between “investment” and 

“development”. This suggests a shift from the “investment protection” focus, to an “investment 

protection/ public interest” focus.96  Doing so could also allow tribunals a measure of 

discretion, due to the “equity” factor inherent in balancing. This could once again send tribunals 

on a quest for the meaning of “fairness” and “equity”, although they may have appreciable 

guidance in that direction.97 

1.1.3.3 The unique role of FET. 

 

Notwithstanding the fact that many of the changes taking place appear to be moving 

the FET standard towards playing a balancing role, the focus here is defining the meaning and 

scope of the standard.  However, as in the past, little, if any attention appears to be given to the 

                                                           
93 Ibid. 
94 Investment Treaty News, Issue 3, Vol.3, 2013. 
95 See Chile approach 
96 This shift could further strengthen the role of administrative law in both the domestic and international 
sphere, and help develop that area of the law which can support administrative law as an area of international 
discipline.  
97 For more on justice, fairness and equity, see Rawls, J., A THEORY OF JUSTICE Oxford University Press, 

1999; see also HART, H.L.A, THE CONCEPT OF LAW, series title Clarendon Law Series, Oxford, Oxford University 
Press, 2012; and Kelly, E., JUSTICE AS FAIRNESS: A RESTATEMENT Cambridge, Massachusettes; London, England, 
he Belknap Press of Havard University Press, 2003. 
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structure of quantification and valuation of damages in claims arising from the breach of the 

FET standard. Furthermore, while some new IIAs are being drafted with some changes that 

could provide clarity; others are still being drafted, like many of the existing ones, without any 

apparent changes98.  

The implication here is that tribunals could still be left with wide discretion on how to 

proceed on quantification and valuation of damages. This underscores the crucial role tribunals 

can, and will continue to play in both balancing investment protection/ development, and in 

making the quantification and valuation of damages structure more effective.  The FET 

standard could redefine the obligations of the parties in a way that reflects the objective of the 

new focus, and require, among others, more diligence on the part of investors, and 

reasonableness on the part of host states. The legal standard by which diligence and 

reasonableness could be measured may determine how effective they become as basis of 

quantification and valuation of damages, especially, bearing in mind the difficulty that could 

arise in assigning monetary value to them.   

In addition to the absence of guidance, leaving tribunals with wide discretion suggests 

challenges could still remain, except, this time, they may exist in an environment where the 

focus is no longer on investment protection alone, but one shared with public interest 

obligations. Although the new focus could mean that tribunals would increasingly be expected 

to take new factors into consideration when determining the value of the loss suffered by the 

investor, the lack of a clear framework for quantification and valuation of damages, and the 

absence of guidance could become a stumbling block to tribunals’ ability to consider new 

factors. 

                                                           
98 Id. at 28. Note 41. 
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Arbitral jurisprudence indicate that, when faced with the task of defining the FET 

standard, tribunals have, in some cases, sought to enforce compliance with treaty obligations; 

or sought to ascertain the reasonableness of a host state’s action in others. The jurisprudence 

also shows that the push between ‘obligation’ and ‘reasonableness’ appears during 

quantification and valuation of damages at the quantum stage of arbitration.99 This push may 

not only indicate that arbitrators enjoy a degree of discretion, it has also generated considerable 

debate on whether tribunals are properly guided in arriving at the meaning and scope of the 

FET standard. The push between these two also led to discussions about the stage of arbitral 

proceeding, or the time in an arbitral proceeding when a tribunals should consider the 

reasonableness of a host state’s action/ inaction, or when an investor’s conduct should be 

considered relevant.100 

 

1.1.3.4 Effect of challenges on quantification and valuation of damages  

 

The effect of the absence of guidance in IIAs and customary law is evident in the 

obligation to make full reparation for damages arising from the wrongful act of a state as 

contained in Article 31 ARSIWA;101 and the consequences of illegal acts. Furthermore, 

incorporating the customary law principle of full reparation into international investment law 

has not been without its challenges102  This is mostly because the international law on 

reparation sets out the objective of reparation but is silent on how that objective should be 

achieved, which causes tribunals to resort to customary international law, in line with Art. 38(b) 

                                                           
99 I. Tudor, Balancing the Breach of the FET Standard, 4 TRANSNATIONAL DISPUTE MANAGEMENT (2007). 
100 Id. at;K. Hober, Fair and Equitable treatment- Determining Compensation see id. at  1. 
101 Article 31. 
102 These challenge mostly arose with applying the term to mean “full compensation” for injuries arising from 

expropriation they include:  the term only describes the objective of compensation, but it does not provide how 

to translate such objective to an award of compensation. This gives arbitral tribunals wide discretion on how to 

arrive at the objective. 
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ICJ Statute.103 The vagueness of the terms used as the principles have made them susceptible 

to diverse interpretation,104 and have made them vary from circumstance to circumstance, as 

well as from difference in wordings of IIAs.105 These challenges were also influenced by the 

concerns of different stages of the evolution of the investment regime.  

Arbitral jurisprudence suggests a number of tribunals apply the standard of 

quantification and valuation for lawful expropriation interchangeably with that of reparation 

for unlawful acts when calculating damages in claims arising from breach of the FET standard 

of investment protection.106 Tribunals justify the use of the expropriation standard of 

quantification and valuation for non- expropriation claims, including claims for breach of the 

FET standard on the basis that the wrongful act in question resulted in total loss of 

control/ownership of the investment.107 The focus here is on arbitral tribunals’ interchangeable 

use of expropriation and unlawful expropriation reparation standards in FET claims, and not 

                                                           
103 Arbitral tribunals rightly refer to customary international law for guidance on quantification in the absence 
of same in IIAs as required by Article 38 (1) ICJ Statute. This thesis however observed that even when they resort 
to customary law in accordance with Article 38(1) (b), they still face similar challenge as they did when they 
resort to the IIAS as international conventions according to Article 38(1)(a) ICJ Statute. This thesis finds nothing 
wrong with arbitral tribunals resorting to customary international law for guidance. What the thesis suggests is 
that even when they do resort to customary international law, what they find is the objective of making 
reparation for injury suffered by an investor, it does not guide arbitral tribunals on the process by which they 
can arrive at the objective of reparation.  
104 M.  SONARAJAH, SONARAJAH, M. THE INTERNATIONAL LAW ON FOREIGN INVESTMENT   ( Cambridge university press third 
edition) ed. 2010). 415.  
105Variations exist in BITs such as, Art. IV (1) Argentina-US BIT 1991 
https://www.investorstatelawguide.com/documents/documents/Argentina%20-
%20United%20States%20(English).pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#Page=1 
(last visited 03/04/2017); Art. 5 (1) Argentina-UK BIT 1991 
https://www.investorstatelawguide.com/documents/documents/BIT-0009%20-%20Argentina%20-
%20United%20Kingdom%20(English).pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#Page=
1 (last visited 03/04/2017); Article4 (2) Germany Sri Lanka BIT 2000 
https://www.investorstatelawguide.com/documents/documents/BIT-0372%20-%20Germany-
Sri%20Lanka%20BIT%20(2000)%20and%20Protocol.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoo
m=100#Page=1 (last visited 03/04/2017). See also id. at.424; MARBOE, Calculation of compensation and damages 
in international investment law  2009.48. 
106 This could have something to do with the fact that the focus of compensation for expropriation being on the 
loss suffered by the investor, and that for wrongful acts being loss resulting from wrongfulness in arbitral 
jurisprudence. See also RIPINSKY & WILLIAMS, Damages in international investment law. 2008. 90. Article 38(c) ICJ 
Statute provides that the court shall apply to disputes brought before it international custom, as evidence of a 
general practice accepted as law. 
107 CMS v Argentina. The focus  

https://www.investorstatelawguide.com/documents/documents/Argentina%20-%20United%20States%20(English).pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#Page=1
https://www.investorstatelawguide.com/documents/documents/Argentina%20-%20United%20States%20(English).pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#Page=1
https://www.investorstatelawguide.com/documents/documents/BIT-0009%20-%20Argentina%20-%20United%20Kingdom%20(English).pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#Page=1
https://www.investorstatelawguide.com/documents/documents/BIT-0009%20-%20Argentina%20-%20United%20Kingdom%20(English).pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#Page=1
https://www.investorstatelawguide.com/documents/documents/BIT-0009%20-%20Argentina%20-%20United%20Kingdom%20(English).pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#Page=1
https://www.investorstatelawguide.com/documents/documents/BIT-0372%20-%20Germany-Sri%20Lanka%20BIT%20(2000)%20and%20Protocol.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#Page=1
https://www.investorstatelawguide.com/documents/documents/BIT-0372%20-%20Germany-Sri%20Lanka%20BIT%20(2000)%20and%20Protocol.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#Page=1
https://www.investorstatelawguide.com/documents/documents/BIT-0372%20-%20Germany-Sri%20Lanka%20BIT%20(2000)%20and%20Protocol.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#Page=1


26 
 

on their powers to use the standards. Where this occurs, tribunals seek to place the injured 

investor in the position it would have been in, but for the interference.108 The standard for 

reparation for unlawful acts, on the other hand, seeks to place the investor in the position it 

would have been in had the injurious act/ omission not occurred. This takes into account the 

benefit of operation enjoyed by the investor before the injury. The standard is applied to claims 

of unlawful expropriation and breach of other standards of investment protection in line with 

the objective of full reparation. 

 The case of ADC v Hungary, however, highlighted the dangers of interchangeable 

application of reparation standards, as well as the use of unsuitable reparation standards. A 

standard of compensation is unsuitable when it results in either over or under compensation.109  

The case drew attention to the fact that, where the standard of valuation for lawful expropriation 

is applied in an unlawful case, valuation may not accommodate some heads of claim such as 

moral damage, for instance. The application of the lawful expropriation standard to 

quantification and valuation in claims arising from a breach of the FET standard, for instance, 

could result in under-compensation, because the Fair Market Value (FMV) approach excludes 

consideration of certain elements. It could, in the light of recent developments, bar 

consideration of some key concerns of parties. 

 This raises vital issues for consideration regarding the suitability of the customary 

standard of reparation for unlawful expropriation ( i.e. the Chorzow Factory hypothetical test) 

to quantification and valuation of damages for breach of the FET standard.110 It highlights a 

                                                           
108 Ibid. 
109 For more on over or under compensation, see Chapter One p.27. Examples of the use of unsuitable 
standard of compensation include Yukos v Russia, Copper Mesa v Ecuador, and Occidental v Ecuador. 
110 This will become even more obvious if a tribunal decides to consider the reasonableness or otherwise of a 
host state’s action, because it may not be able to incorporate or expunge the elements that define the 
reasonableness or otherwise of the action. 
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need to consider the suitability of applying the Chorzow Factory’s 111 hypothetical test, which 

was formulated to address calculation of compensation for unlawful expropriation, to claims 

for breach of the FET standard, which is a fundamentally different standard of protection under 

international investment law. Also, reparation for both lawful and unlawful expropriation 

mostly envisages termination of the investment relationship,112 while that of the FET standard 

might not lead to total loss/ control, and may consequently not necessarily envisage 

termination. Furthermore, it makes it difficult to determine, like the case with expropriation, 

the basis of liability which informed such damages. 

Given the aim of reparation for lawful and unlawful expropriation, the evolution 

towards balance, and the peculiar nature of the FET standard, is it possible to adopt another 

approach (or modify the existing approach) to quantification and valuation of damages in 

claims arising from breach of the FET standard of investment protection with a view to making 

it clearer and making compensation more efficient? One which may take the challenges 

exposed by the FET standard into consideration, and acknowledge the continuity of the 

investment relationship that may provide a more predictable standard for quantification and 

valuation of damages?  Bearing in mind the crucial role the FET standard can play in the 

stability and development of the investment regime and the challenges and gaps it exposes, this 

research seeks to find a more efficient way of quantifying and valuing damages that could 

provide clarity and predictability, which could bridge the gap created by the absence of 

guidance, and further help strengthen the investment regime. 

 

 

                                                           
111 Case concerning the Factory at Chorzow. http://www.icj-
cij.org/pcij/serie_A/A_17/54_Usine_de_Chorzow_Fond_Arret.pdf (last visited 08/01/2014) 
112 For more on this, see Ripinsky and Williams. 

http://www.icj-cij.org/pcij/serie_A/A_17/54_Usine_de_Chorzow_Fond_Arret.pdf
http://www.icj-cij.org/pcij/serie_A/A_17/54_Usine_de_Chorzow_Fond_Arret.pdf
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1.2 RESEARCH PROBLEM/ RESEARCH QUESTION 

 

Applying the existing framework of quantification and valuation to the FET standard 

carries with it the potential risk of over or under compensation via the interchangeable 

application of the standard for expropriation and that of non-expropriation, as revealed by the 

ADC v Hungary case. Over-compensation arises where the injury resulted in loss equivalent to 

that for lawful expropriation, or partial loss, and an unlawful expropriation standard 

(reparation) is applied. In such cases, calculation of damages could result in over-compensation 

because the unlawful expropriation standard gives room to incorporate heads of claim such as 

loss of future profit. An example is the situation where a breach was found to have resulted in 

partial impairment, and the unlawful expropriation standard does not allow for isolating 

impartial loss by itself. Under-compensation, on the other hand, arises where a standard of 

quantification which excludes the incorporation of certain heads of claim is applied to calculate 

damages. For instance, the situation where the lawful expropriation standard is used to calculate 

damages in a case where unlawful expropriation was found by the arbitral tribunal, it will result 

in under-compensation because the standard does not allow for incorporating heads of claim 

such as lost profit.  This suggests a need for in-depth scrutiny of the framework, to determine 

its suitability and effectiveness. Although the ADC v Hungary case distinguishes between 

expropriation and non-expropriation claims including the FET standard, it is apparent that the 

framework applied to non-expropriation damages relies heavily on the customary rule of 

reparation. The challenge here is that the customary rule of reparation merely provides 

guidance on the objective of reparation and its consequences, but fails to provide a framework 

to help achieve these objectives.113 

                                                           
113 . Söderlund, Compensation under International Law in Cases of Treaty Breach Resulting in Impairment of 
Business Performance, 13 THE JOURNAL OF WORLD TRADE AND INVESTMENT 279(2012). 
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 Tribunals have achieved these objectives through the principles set out by the Chorzow 

Factory case, whereby, for non-expropriation claims, particularly the FET standard, they 

appear to reach for the objective of reparation without setting out a framework that could 

support such process.114 Furthermore, the hypothetical test formulated in the Chorzow Factory 

case was developed in search of a framework to aid the ICJ in achieving the objective of 

reparation in the context of a claim for unlawful expropriation. The test permits tribunals to 

accommodate heads of claim during quantification and valuation, which could ordinarily be 

excluded by the FMV applied for lawful expropriation. Applying the same test to quantification 

and valuation of damages in claims arising from breach of the FET standard may not lead to 

appropriate compensation for several reasons. 

Firstly, the lack of a clear definition, meaning and scope of the FET standard makes it 

difficult to determine causal links115 and mitigating factors which could be helpful to 

quantification and valuation process. 116This is because proximate cause could help limit 

damages to the injury that is attributable to the respondent, and not all consequences flowing 

from an internationally wrongful act, as anticipated by Article 31 ARSIWA.117Consequently, 

the inability to clearly define the causal link, among others, pose some challenges to 

quantification and valuation of damages, not least of which is a tribunals’ ability to clearly 

identify the nature of liability (strict, negligence or limited)118 such damages fall under. If, in 

view of recent events, tribunals need to consider investment protection and public interest, 

proper guidance on causal link and mitigating factors is necessary because current realities 

                                                           
114 Id. at. 280. 
115 This helps determine the extent of damage that is attributed to a wrongful act, and the amount that should 
be given as compensation. 
116 On causation, see K.A. Bjorklund, CAUSATION, MORALITY, AND QUANTUM, 32  SUFFOLK TRANSNAT'L L. REV. ( 
2008-2009). The author  
117 Id. at., see also Article 31 ARSIWA. 
118 N. MERCURO & S.G. MEDEMA, ECONOMICS AND THE LAW: FROM POSNER TO POST MODERNISM   (princeton 
University press. 1997). p. 70-74. 
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appear to envisage a form of compensation that could acknowledge causal links, mitigating 

factors, as well as the concerns of all stakeholders. The degree of such acknowledgement119 

could play a crucial role in quantification and valuation of damages, and balancing as a whole. 

This underscores the value of proportionality, and may for instance, exclude from 

quantification and valuation certain heads of claim, and accept others, subject to modification.   

The challenges manifest themselves in a tribunal’s attempt to strike a balance between 

host state obligations and reasonableness of/ deference to host state’s actions,120 without 

modifying the existing framework to accommodate factors which are crucial to effective 

balancing.121 It occurs where, for instance, tribunals fail to clearly define the violating measure. 

This makes it difficult to clearly include or exclude a measure from the process of 

quantification and valuation. While the current system, to some extent, provides a workable 

framework, the problems and challenges resulting from its application necessitate a search for 

a more efficient system.  

In view of the said challenges, this thesis’ hypothesis is that the current framework for 

quantification and valuation of damages for breach of the FET standard appears unclear and 

inefficient. While tribunals attempt to balance interests of the investment regime stakeholders, 

it has not in many cases yielded efficient results. This is because the current framework, by 

design, does not support such balancing. It is, however, possible to balance the diverse interests 

if the structure is appropriate. Creating an appropriate framework could therefore help tribunals 

to balance the interests efficiently. To carry out this task, this thesis addresses the following 

research question and sub- questions: 

                                                           
119 This could be influenced by the reasonableness of host states’ action, the contribution of injury by the 

claimant, and the extent to which the factors affect an investment, among others. 
120 This could be in an attempt to accommodate the concerns by stakeholders, especially the host states as 
regards the shrinking of regulatory space.  
121 These factors include causation, mitigation, and proportionality and contributory fault.  
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Main research question 

• Is there an optimal framework of quantification and valuation of damages in claims 

arising from the breach of the fair and equitable treatment standard of investment 

protection? 

Sub research questions 

• What is the prevailing framework of quantification and valuation of damages in claims 

arising from the breach of the fair and equitable treatment standard of investment 

protection?  

• How does one arrive at an optimal framework of quantification and valuation of 

damages in claims arising from the breach of the fair and equitable treatment standard 

of investment protection? 

 

1.3 FRAMEWORK/METHODOLOGY 

1.3.1 Analytical Framework 

 

This research shall be approached from the Law and Economics perspective (otherwise 

known as Economic Analysis of Law). It has been defined as “the application of economic theory 

(primarily microeconomics and the basic concept of welfare economics) to examine the formation, 

structure, process and economic impact of law and legal institutions.”122 It shall apply economic 

analysis to identify, understand, and explain the legal rules and process that make up the 

framework for quantification and valuation of damages, for the purpose of determining the 

existing framework of quantification and valuation of damages, how effective or ineffective it 

is, and from there, determine a more efficient framework.  This employs mainly the Pareto 

                                                           
122 MERCURO & MEDEMA, ECONOMICS AND THE LAW: FROM POSNER TO POST MODERNISM. 1997. 
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efficiency, Kaldor- Hicks efficiency, and the Coase theorem (compensation principle). A more 

detailed discussion of the analytical framework and methodology is carried out in Chapter Two. 

1.3.2 Methodology 

 

 Adapt the competitive market system model to the investment regime to design a 

Competitive Investment Market System Model (CIMSM) – Context. 

 Empirically gather data from legal sources and arbitral jurisprudence to identify the 

legal rules and processes that make up the framework for quantification and valuation 

of damages in claims arising from breach of the FET standard of investment protection 

– Existing framework 

 Apply efficiency theory (with Pareto efficiency as the starting point) to analyse the legal 

rules and processes that make up the framework for quantification and valuation of 

damages in claims arising from breach of the FET standard of investment protection- 

process of arriving at an optimal framework. 

 Use the analysis as a basis/ guide to determine the criteria for an optimal framework for 

quantification and valuation of damages in claims arising from breach of the FET 

standard of investment protection – develop an optimal framework. 

1.4 JUSTIFICATION/ CONTRIBUTION 

 

1.4.1 Justification 

 

The versatility of the FET standard portrays its potential to strengthen the investment 

regime. This potential is hampered by evolutionary and definition challenges.123 At the 

                                                           
123 DOLZER & SCHREUER, Principles of international investment law  2008. ; SONARAJAH, Sonarajah, M. The 
international law on foreign investment. 2010.  
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moment, the challenges and debates have to do with its meaning and scope,124 which sometimes 

impact, or are aggravated by a lack of guidance in BITs on how to arrive at damages, and by 

the absence of a framework for quantification and valuation of damages in claims arising from 

breach of the FET standard.125 

In the absence of guidance in BITs, tribunals sometimes refer to customary international 

law for guidance.126 In cases where they do so, the solution most often applied is the 

hypothetical test formula which has been created for unlawful expropriation.127 The formula 

may not be suitable for the FET standard because, like lawful expropriation, the standard used 

by the hypothetical formula envisages a modification of a relationship characterised by total or 

significant loss, as opposed to impairment. Breach of the FET standard is mostly characterised 

by impairment, and the current stage of the evolution of the investment regime appears to 

indicate more deference towards regulatory powers of states.128 This appears to support 

consideration of mitigating factors. It might also give room for host states to adopt measures 

to help address their security and stability concerns, in a way that may not completely distort 

the investment relationship to the detriment of the investor. 

Applying the hypothetical test may hinder tribunals’ ability to adequately take into 

consideration factors that could allow them to assess the reasonableness of a host state’s action, 

the conduct of an investor and the obligation to provide FET. It is obvious that at this stage, the 

need is to provide protection without hindering the host state’s ability to adopt measures to 

secure and protect its sovereignty. Also, the need exists for parties to bear burdens that are 

                                                           
124 DOLZER & SCHREUER, Principles of international investment law  2008.;A.  Reinisch, Standards of investment 
protection  ( Oxford University Press  2008).;R. KLAGER, 'FAIR AND EQUITABLE TREATMENT' IN INTERNATIONAL INVESTMENT 

LAW   (J.  Crawford & J. S. Bell eds., Cambridge University Press. 2011). 
125 Walde & Sabahi, TRANSNATIONAL DISPUTE MANAGEMENT,  (2007). 
126 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. 
127 SABAHI, Compensation and restitution in investor-state arbitration: principles and practice. 2011.;MARBOE, 
Calculation of compensation and damages in international investment law  2009.;RIPINSKY & WILLIAMS, Damages 
in international investment law. 2008. 
128 Tudor, TRANSNATIONAL DISPUTE MANAGEMENT,  (2007).  
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proportionate to blame and accommodate some global concerns. This makes it necessary to 

have a sustainable quantification and valuation framework that could create a balance between 

these concerns.  

The potential framework could envisage continuity in the investment relationship. It 

can be argued that by the time disputes reach the arbitration stage, the investment relationship 

may have in the very least been badly damaged.129 While this could be true, arbitral 

jurisprudence indicate that tribunals afford parties the option to carry on with the investment 

relationship.130 A framework that takes into account the concerns of the stakeholders might 

create an incentive for disputants to explore the possibility of continuing with the investment 

relationship.   

Another issue is that sometimes tribunals make general declarations concerning 

breaches of the FET standard without clearly stating the action or measures that resulted in the 

breach.131 This may become problematic where it is done at the quantum stage of arbitration, 

because it could make it difficult to ascertain the actions or measures that should be valued. 

This is important because in a situation where a tribunal takes the new dynamics into account, 

clarity about the offending measure could aid the elimination process. The concern at this stage 

of the investment regime’s evolution for which an elimination process may accommodate 

appears to qualify investment protection through legally limiting factors such as contributory 

fault, proportionality, etc. It also suggests that investment protection is anticipated to the extent 

of reasonable state measures and conduct of the investor.   

                                                           
129 See Cameron P.D, p. xlix, referring to the strain or irreparable damages that a sustained legal dispute can 
have on an investment relationship; see also RIPINSKY & WILLIAMS, Damages in international investment law. 
2008. .   
130 Arif v Moldova; Goetz v Burundi 
131 See Pey Casada v Chile. 
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This thesis is further justified by the fact that having a sustainable framework for 

quantification and valuation of damages could reconcile some of the conflicts that exist in the 

investment regime with about 3328 IIAs132, and a system which revolves around the promotion 

and protection of around 3328 diverse interests.133 This portrays a system in constant need to 

promote and accommodate diverse interests through balancing. The versatile nature of the FET 

standard makes it a prime candidate with the potential to create such balance. Arbitral 

jurisprudence appear to suggest that economic and non- economic events are taken into account 

in order to determine the fairness or otherwise of an action.134 By taking investment protection 

obligations, deference to state measures and mitigating factors into consideration, economic 

and non- economic events could be absorbed. 

Another concern for quantification and valuation of damages in claims arising from 

breach of the FET standard which justifies this research is the lack of binding precedent, or 

stare decisis, in international investment law. The common law consist of principles developed 

by judges as the foundation for their decisions,135and a jurisprudence with a foundation in a 

search for moorings, for a set of interpretation and adjudicatory principles for which to justify 

judicial decisions guide the development of law and grounds its legitimacy.136 This underscores 

the value of precedent in legal decision making in many fields of law. Unlike other fields of 

law, the peculiar nature of the investment regime makes international investment law lack a 

system of precedent with which to develop clear principles that may be used as the foundation 

                                                           
132 Including BITs, MITs, RIAs and FTAs. 
133 It consist of about 3,328 agreements comprising 2,960 BITs and 368 Treaties with Investment Provisions (TIPs) 
http://investmentpolicyhub.unctad.org/IIA (last visited 01/05/2017). Per WIR 2015, these consisted of about 
3,196 agreements comprising 2,857 BITs and 339 FTAs, RIAs and Economic Partnership Agreements (EPAs): 
UNCTAD - World Investment Report 2015- http://unctad.org/en/PublicationChapters/wir2015ch4_en.pdf. ( last 
visited 26/06/2015). 
134 In Duke Oil and LG&E the tribunals acknowledged the pressure the government was under due to the 
economic crisis.  
135 MERCURO & MEDEMA, ECONOMICS AND THE LAW: FROM POSNER TO POST MODERNISM. 1997. Pg. 5 
136 Id. at. 6 

http://investmentpolicyhub.unctad.org/IIA
http://unctad.org/en/PublicationChapters/wir2015ch4_en.pdf
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of legal decision making in international investment arbitration.137 Although lack of precedent 

may seem to have hindered the development of principles in claims arising from breach of the 

FET standard, patterns appear to be forming, especially as regards the content of the 

standard.138 This alludes to the possibility of the development of principles even without a 

system of precedent. It may also create an opportunity for tribunals to pursue more efficient 

means of quantification and valuation of damages in claims arising from breach of the FET 

standard. 

Much of the analysis on non- expropriation damages focus on the methods of 

quantification and valuation applied by tribunals, how they work,139 and the complex nature of 

valuation.140 Few works exist on the framework within which these methods of quantification 

and valuation are applied. As regards the breach of the FET standard of investment protection, 

much attention is given to arbitral jurisprudence, analysing the meaning given to the standard, 

its interpretation and the types of state administrative actions that tribunals have found to 

amount to a breach of the standard.141Few analyses draw attention to the process of 

quantification and valuation of damages, the need for balancing,142 as well as the challenges 

posed by applying the hypothetical test in the FET context. 

                                                           
137 Although the regime has no system of precedent, prior arbitral decisions appear to influence some 
subsequent tribunals. The problem with this however, is, where the earlier decision was not made on sound 
legal foundation ( i.e. applying appropriate rules), and it influences a subsequent tribunal, the tribunal so 
influenced may be receiving unsuitable guidance that could have negative impact on the case before it from the 
earlier decisions.  
138 KLAGER, 'Fair and Equitable Treatment' in International Investment Law. 2011. Whether or not many of the 
patterns are made upon proper legal foundation is a different matter altogether. 
139 Such as FMV, discounted cash flow (DCF) and more. 
140 See MARBOE, Calculation of compensation and damages in international investment law  2009.,RIPINSKY & 

WILLIAMS, Damages in international investment law. 2008.,SABAHI, Compensation and restitution in investor-state 
arbitration: principles and practice. 2011.,KANTOR, Valuation of Arbitration: compensation standards, valuation 
methods and expert evidence 2008., 
141 DOLZER & SCHREUER, Principles of international investment law  2008.,KLAGER, 'Fair and Equitable Treatment' in 
International Investment Law. 2011.,Reinisch, Standards of investment protection. 2008. 
142142 Tudor, TRANSNATIONAL DISPUTE MANAGEMENT,  (2007)., K. Hober, Fair and Equitable treatment- Determining 
Compensation see id. at  1.;T. M. Walde & B. Sabahi, Compensation, Damages and valuation in international 

investment law, see id. at.,J. Haynes, The Evolving Nature of Fair And Equitable Treatment (FET) Standard: 
Challenging Its Increasing Pervasiveness In Light Of Developing Countries Concerns- The Case For Regulatory 
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The point of departure of this thesis is that it will explore the framework / process of 

quantification and valuation of damages, and in the process, a holistic approach to the analysis 

of the quantification and valuation of damages in claims arising from breach of the FET 

standard shall be taken. This will enable the thesis to engage the complex and multi-layered 

issues and challenges that surround quantification and valuation of damages in claims arising 

from the breach of the FET standard. The approach will in addition to the sources and 

interpretation of the FET standard, consider the historical, economic and social context of the 

FET standard within the larger objective of the investment regime. This may accommodate 

several issues such as the concerns that may arise from the conflict of interest between the 

investor and the host state. It may allow the thesis and research questions to be approached 

from an efficiency perspective with a view to enhancing the quantification and valuation 

process. This will create an opportunity to take a closer look at quantification and valuation as 

part of a tribunal’s decision making process. Doing so could also pave the way for the thesis to 

explore several theoretical approaches, such as efficiency and theories of justice which may 

accommodate economic analysis, justice and fairness among others. 

Approaching the thesis from the efficiency perspective could allow the application of legal 

and interdisciplinary elements such as sources of law, rules of interpretation as well as law and 

economics, among others. While economic analysis of law will be used to approach the search 

for an optimal framework, it will not exclude the application of other theories because it has 

been shown that tribunals apply equity considerations143 in quantification and valuation of 

damages.144Such considerations are non-market and deal with distribution. The challenge with 

                                                           
Rebalancing, 14 JOURNAL OF WORLD INVESTMENT AND TRADE (2013).;Hober, TRANSNATIONAL DISPUTE MANAGEMENT,  
(2007). 
143 A Polinsky, M., An Introduction to Law and Economics  (Little, Brown and company  1983). 
144 KANTOR, Valuation of Arbitration: compensation standards, valuation methods and expert evidence 
2008.,RIPINSKY & WILLIAMS, Damages in international investment law. 2008.,MARBOE, Calculation of compensation 
and damages in international investment law  2009. 
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applying law and economics is that it might be difficult to assign currency value to some of the 

considerations,145 such as showing deference to a regulatory act of a state or the extent to which 

the investor contributed to his injury. This involves a balancing146 act which in economic 

analysis terms could involve redistribution of positive transaction costs in line with the Coase 

Theorem.  

Finally, if indeed some of the discretion conferred on a tribunal by the absence of guidance 

is responsible for some of the challenges presently being faced by the regime, then, just like 

clearly defining the elements of the FET standard in an IIA, a clear framework for 

quantification and valuation could also reduce a tribunal’s discretion and enhance certainty and 

predictability of both the process and the awards on damages. 

1.4.2 Contribution 

 

The thesis has the potential to make several contributions. The main contribution it 

seeks to make is to set out criteria which could make up the legal framework that will undergird 

an optimal methodology for quantification and valuation of monetary compensation in claims 

arising from breach of the FET standard of investment protection under international 

investment law. Other contributions include the following: it could aid the investment regime 

to manage arbitral discretion using quantum; the methodology set out for the empirical analysis 

of the FET standard may serve as a guide to future researchers who wish to carryout similar or 

further research. The result of the empirical research may provide valuable data for future 

                                                           
145 Polinsky, An Introduction to Law and Economics. 1983. 
146 Kriebaum U., FET and Expropriation in the Comprehensive Economic Trade Agreement between the 

European Union and Canada (CETA) TDM, Issue: Vol. 13, issue, March 2016 P.14-25.; Birr J., CETA: A Threat to 
Financial Stability? A Case for Regulatory Co-operation TDM, Issue: Vol. 13, issue 1March 2016. 
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research. This is crucial to the complex regime where the need for accurate data is high. The 

testing mechanism used in the empirical methodology may also provide a means of verification 

that can be used to determine the reliability or otherwise of the data. The testing mechanism 

may also be adapted by researchers to suit other empirical research carried out in other legal 

fields. The data obtained from the empirical research could provide data that could be used to 

develop codes for further/advanced statistical analysis. Contextualising the investment regime 

as a market system could create a competitive investment market system model that could 

provide a different way of looking at the regime and may help future researchers with their 

work.  Contextualising is used here to denote the perspective from which this thesis views the 

issues, challenges and complex interactions that can be observed within the investment regime 

in order to shape this research.147  Finally, applying an economic approach to quantification 

and valuation of damages for breach of the FET standard may extend the application of law 

and economics to other fields of law, including international law, in areas such as international 

investment law and the international law on state responsibility, including reparation. 

 

 

 

 

 

 

                                                           
147 See Chapter Two p.54 for illustration and analysis on the context of this research. 
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Conclusions 

The versatile and adaptable nature of the FET standard constitute both its strength and 

weakness. The FET standard is applicable to many circumstances and has been the basis of 

success of numerous claims. Its vagueness has, however, resulted in many of the challenges it 

faces. They include lack of consistency, clarity and coherence, which has led to considerable 

debates. The challenges become complex where they are introduced to the quantum stage of 

arbitration. This is because in addition to these challenges, the quantum stage struggles with 

the absence of guidance in IIAs/ international law, and the absence of an adequate framework 

for quantification and valuation of damages for breach of the FET standard. This gives tribunals 

considerable discretion on how to approach the process. Some have chosen to apply the 

standard of quantification and valuation for expropriation while other have opted for guidance 

from customary law. This has left us with the hypothetical test formulated in the Chorzow 

Factory Case which dealt with unlawful expropriation and definite loss of an investment.  

The challenges of applying the Chorzow Factories Case formula to the FET standard 

include the following: it was formulated for unlawful expropriation, it envisages termination 

of the investment relationship, and may not be suitable for situations where the relationship 

continues. The investment regime is currently at a stage where investment protection is 

competing with other sovereign and international obligations/ concerns. The regime needs to 

accommodate these issues to be able to function effectively. The flexible and pliable nature of 

the FET standard bestows on it the potential to lead the way in addressing these issues. The 

potential to do so lies in clearly defining a framework for quantification and valuation of 

damages for its breach. This framework should not only envisage continuity in investment 

relationships, it should incorporate some kind of balance between protection, obligation, 

reasonableness and investor conduct.148 The task can be approached in a holistic manner taking 

                                                           
148 Investor conduct could play an important role in ensuring a stable, predictable and transparent framework 
for quantification and valuation of damages, as Salacuse J., observed that “transnational law is not just about 
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into consideration sources of the protection, rules of interpretation and the historical, economic 

and social context within which the FET standard exist. Creating such a framework is what this 

thesis seeks to achieve, because it could enhance consistency and coherence in the award of 

damages in claims arising from the breach of the FET standard, and contribute to better 

administration of justice overall. It may also pave the way for a more balanced and efficient 

method of quantification and valuation of damages that can strengthen the legitimacy and 

structure of the overall investment regime, and, therefore, the ability of that regime to withstand 

challenges. 

 

  

                                                           
rules, it is especially about behaviour- not only the behaviour of sates but also of corporate entities, private 
persons, and other non- State actors who engage in transactions transcending national boundaries.” Salacuse, 
J., Making transnational law work through regime- building: the case of international investment law 406- 430 
(Bekker P. F., Dolzer R., and Waibel, M. eds. Making Transnational Law Work in the Global Economy: Essays in 
Honour of Detlev Vagts Cambridge University Press) doi:10.1017/CBO9780511675881.022 (last visited 
24/04/2017)  p.406. See also Cameron P.D., at p.216 for more on investor responsibility. 
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CHAPTER TWO 

ANALYTICAL FRAMEWORK/ METHODOLOGY 

 

2.1 ANALYTICAL FRAMEWORK 

2.1.1 Research Approach 

 

This thesis shall take a Law and Economics (L&E) approach. It shall employ the economic 

analysis of law to analyse the rules and processes that make up the framework for quantification 

and valuation of damages in claims arising from the breach of the FET standard of protection 

under international investment law.  Law and Economics has been defined as “the application 

of economic theory (primarily microeconomics and the basic concept of welfare economics) to examine 

the formation, structure, process and economic impact of law and legal institutions.”149  

The core concepts employed by L&E are Pareto efficiency, Kaldor- Hicks efficiency150 

and the Coase Theorem. Efficiency has its theoretical roots in the economics discipline. 

Economics generally deals with issues of choices individuals make in their pursuit of scarce 

resources.151 To understand the choices made by individuals in this pursuits require an 

understanding of the factors that influence/ induce the behaviour which informs the choices 

individuals make. Understanding individuals’ behaviour helps economists to try and ensure 

that the plans of the individuals are compatible with each other and with that of society.152 

Study of the behaviour of individual economic actors is the focus of micro economics,153 and 

promoted by welfare economics.154  

                                                           
149 MERCURO & MEDEMA, ECONOMICS AND THE LAW: FROM POSNER TO POST MODERNISM. 1997. 
150 Id. at. 13; Polinsky, An Introduction to Law and Economics. 1983.p.11-12. 
151 See D. LAIDLER & S. ESTRIN, INTRODUCTION TO MICROECONOMICS   (Phillip Allan. 1989). P. 1- 5 for detailed 
introduction on economics and scarcity. Scarcity is used herein in the same sense used by the earlier mentioned 
authors. The term individuals is also used here to describe economic actors, including firms. 
152 Id. at. p.3. 
153 Id. at. p.3. 
154 Id. at. p.3 ; R. GILL, ECONOMICS AND THE PRIVATE INTEREST: AN INTRODUCTION TO MICROECONOMICS   (Goodyear 
Publishing Company. 1970).  ; D.; BEGG, et al., ECONOMICS   (McGraw- Hill Education (UK) Limited Tenth Edition ed. 
2011).  
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The basic underpinning of welfare economics is efficiency, which defines the relationship 

between market economy and economic welfare.155 It seeks to address normative issues by 

assessing how an economy works.156 Efficiency refers to an outcome of activity which occurs 

where, in a perfect competition, all factors of production, including goods and services, pass 

through a perfectly competitive market,157 whereby an activity can be engaged in with all 

parties benefiting, until it gets to a point where a party can no longer be made better off without 

the other party being made worse off, at which point the activity could be described as reaching 

an optimal point. This theorises that in a perfectly competitive market/ economy, general 

equilibrium can be achieved.158 Equilibrium is said to be achieved where, in the allocation of 

resources, an individual is not made better off while simultaneously making another or other 

individuals worse off.159 That is, equilibrium could produce efficiency where marginal cost 

(MC) of production equals marginal benefit (MB) of consumption.160 This is to say, all things 

being equal, in a competitive market, competitive pricing could influence market behaviour in 

a way that produces efficient results.161  

The goal of allocation of resources to achieve efficiency is referred to as allocative 

efficiency,162 and the theory is achievable via the efficiency criterion called Pareto efficiency, 

developed by economist Vilfredo Pareto, and the kind of efficient outcome produced therefrom 

is called Pareto optimal.163 Pareto optimal efficiency depicts a perfect outcome in a perfect 

                                                           
155 GILL, Economics and the Private Interest: An Introduction to Microeconomics. 1970. P.163. 
156 BEGG, et al., Economics. 2011. P. 308. 
157 MERCURO & MEDEMA, ECONOMICS AND THE LAW: FROM POSNER TO POST MODERNISM. 1997. 14-15. 
158 See GILL, Economics and the Private Interest: An Introduction to Microeconomics. 1970. p.163; W. NICHOLSON, 
MICROECONOMIC THEORY: BASIC PRINCIPLES AND EXTENSIONS   (South- Western Thomson Learning Eight ed. 
2002).; LAIDLER & ESTRIN, INTRODUCTION TO MICROECONOMICS. 1989., for detailed analysis on general 
equilibrium. 
159GILL, Economics and the Private Interest: An Introduction to Microeconomics. 1970. P.163; MERCURO & 

MEDEMA, ECONOMICS AND THE LAW: FROM POSNER TO POST MODERNISM. 1997. P14. 
160 BEGG, et al., Economics. 2011.  
161 This more or less depicts the ‘invisible hand’ theory at work. 
162 GILL, Economics and the Private Interest: An Introduction to Microeconomics. 1970. P.163. 
163 MERCURO & MEDEMA, ECONOMICS AND THE LAW: FROM POSNER TO POST MODERNISM. 1997. 14. 
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market.164 The implication of this outcome is that improvements have reached a point where 

resources cannot be reallocated among individuals to make one individual better off without 

making another individual worse off.165 Pareto optimal is an element of welfare economics 

concept of optimality theorem, and is fundamental to the understanding of the concept of 

efficiency.166 Notwithstanding the near impossibility of achieving Pareto efficiency in real life 

situations, it sets a standard/ target for real life efficiency pursuit. 

In addition to what has been said above on achieving general equilibrium, an efficient level 

of any activity can only occur, from a society’s perspective, where the activity is being 

undertaken to a point where marginal social benefit (MSB) equals marginal social cost 

(MSC).167 This leads to a maximisation process where the choices of producers and consumers 

are made based on the weighting of benefits and costs.168 The process then aligns the cost and 

benefit calculations of individuals to that of society following the fulfilment of some conditions 

for each commodity in the market,169 thereby resulting in efficiency.170 Where the conditions 

necessary to balance the cost/ benefit calculations of individuals and society are not met, it 

results in market failure.171 

Although Pareto efficiency is used in welfare economics as the criteria for efficient 

allocation, it has been criticised for certain shortcomings, among which are that it could only 

apply to single markets, and it cannot be replicated in a complex scenario with multiple 

markets, as reflected in reality.172 It does not consider other non- market related externalities 

                                                           
164 This theory is based on assumption of an existing perfect market. 
165 MERCURO & MEDEMA, ECONOMICS AND THE LAW: FROM POSNER TO POST MODERNISM. 1997. 14. 
166 Id. at. 14.  
167 Id. at. 14. 
168 Id. at. 15. 
169 Id. at. 15. These conditions involve working of, and interaction between the product market, firms, factor 
market, and households. 
170 Id. at. 15. 
171 Id. at. 15. 
172 LAIDLER & ESTRIN, INTRODUCTION TO MICROECONOMICS. 1989. P408-409.  
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that could cause distortions in the market. Where such externalities are not captured, they result 

in market failure. 

 Market failure could be caused by several factors, including: departure from basic 

characteristics of a pure competitive market, existence of externalities/public goods, absence 

of or failure to enforce private rights, and sometimes the existence of common property 

resources.173 As a result of these possible factors, market failure conforms to the realities of 

market economy, and creates inequalities.174 The recognition and search for remedies for the 

inequalities created by a market failure is at the heart of the law and economics pursuit. 

Market failure creates a barrier to achieving Pareto efficiency,175 thereby reinforcing the 

point that Pareto efficiency is an ideal, achievable only in theory.176 Nevertheless, in reality, 

individuals are persuaded through incentives and instructions to behave in certain ways, or to 

make certain choices that could produce efficient outcome despite market failure. The 

incentives and instructions used to produce efficiency in a complex economy are introduced 

by way of (government) intervention. Hence, the compensation principle, also known as the 

Kaldor- Hicks or wealth` maximisation principle177 was formulated, and it formed the basis of 

benefit – cost analysis in an imperfect/ non- competitive market.178 The Kaldor- Hicks 

(compensation) principle shall be discussed further in a subsequent section of this chapter. 

Another criticism of Pareto efficiency is that it only addresses allocation of resources by 

isolating distribution issues.179 This is said to be contrary to reality where both allocation and 

                                                           
173 MERCURO & MEDEMA, ECONOMICS AND THE LAW: FROM POSNER TO POST MODERNISM. 1997. 18. 
174 Id. at. 18. 
175 Id. at. 19. 
176 LAIDLER & ESTRIN, INTRODUCTION TO MICROECONOMICS. 1989.P408-409. 
177  This forms the basis for the standard definition of efficiency within the Chicago school approach to law and 
economics. MERCURO & MEDEMA, ECONOMICS AND THE LAW: FROM POSNER TO POST MODERNISM. 1997. 59. 
178 Id. at. 19. 
179 LAIDLER & ESTRIN, INTRODUCTION TO MICROECONOMICS. 1989. 408-409. 
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distribution issues arise together.180 It appears possible to address both concerns simultaneously 

while applying the compensation principle. This may also explain the appeal of efficiency to 

Law and Economics scholars. Although the compensation principle was formulated to fill the 

gap created by Pareto efficiency, its application also exposed another challenge. The challenge 

is that pursuing such compensation may incur transaction costs. Attention to this challenge 

(market failure and compensation) was drawn by Roland Case for whom these transaction costs 

formed the basis of the Coase Theorem.181. The Theorem is based upon the premise that in a 

situation where there is no (zero) transaction cost, efficient allocation can be achieved between 

gainers and losers irrespective of the law.182  He observed further that, in a situation where 

positive transaction cost exist, the aim of the legal system should be to establish a pattern of 

rights designed to produce efficient outcome.183 This is because the legal system affects 

transaction cost, hence its use to minimise harm resulting therefrom.184 It takes into account 

the bargaining/ negotiations involved in reducing transaction costs and minimising 

damage.185Hence, a remedy could address the impact of such costs and restore efficiency 

through compensation. From an economic perspective, compensation could be described as a 

corrective tool for restoring efficiency. 

The fact that interventions in resource allocation are made through policies and legal rules 

suggests that legal rules have a crucial role to play in producing efficient outcomes.186 

Recognition of this fact could be seen in efficiency analysis carried out in various areas of law. 

                                                           
180 Id. at. P408-409; Polinsky, An Introduction to Law and Economics. 1983.  
181 C. VELJANOVSKI, ECONOMIC PRINCIPLES OF LAW   (Cambridge University Presss. 2007). 4. It also forms the foundation 
of analysis and selection of liability rules- see MERCURO & MEDEMA, ECONOMICS AND THE LAW: FROM POSNER 
TO POST MODERNISM. 1997. 71-72. 
182 VELJANOVSKI, Economic Principles of Law. 2007. 41. The theorem explores the role of legal rules in the 
production of efficient outcome. 
183 S. G.; Madema & R.O. Zerbe, THE COARSE THEOREM,  (1999). 836. 
184 Id. at. 836-837. 
185 Id. at. 837. 
186 Legal rules is used here to include the entire legal decision making process from legislation to judicial decision 
making, although the focus of this research is largely judicial decision making. 
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While the entire legal process has a huge role to play in achieving efficient allocation of 

resources, this thesis is particularly concerned with the key role judicial decision making has 

to play in producing efficient outcomes that could correct the inefficiency resulting from 

applying ineffective rules, and ultimately ensuring optimality of the investment regime. Much 

of the analysis on the role of judicial decision making in producing efficient outcome focused 

on courts as conventional institutions within the legal systems of states (in economic analysis 

of the common law for instance). The role of judicial decision making in producing efficient 

outcomes becomes more complex in non- conventional settings such as ISDS due, to some 

extent, to the absence of a testing mechanism (e.g. precedent). 

The complexities pose both substantive and procedural challenges which are increased by 

the novel nature of some of the transactions and claims brought before the tribunals, as well as 

the absence of precedent and clear guidance. Although the existing principles and theorems 

provide guidance on how to ensure efficient outcome in a complex and multiple economy 

scenario, increased complexity such as those introduced by international investment law and 

arbitration could pave the way to pushing the boundaries set by the existing approach, and 

create room to accommodate the new challenges. One of the ways to deal with some of the 

challenges is to identify specific criteria with which to assess and apply the rules and processes 

that make up the framework for quantification and valuation of damages in claims arising from 

breach of the FET standard, as done in this thesis using a competitive market system model to 

apply the allocative efficiency theory known as Pareto efficiency. 

2.1.2 JUSTIFICATION FOR THE RESEARCH APPROACH 

 

Efficiency and the Investment Regime:  

 

This research can be approached from several perspectives, for instance, the framework 

can be analysed from a purely legal or economic perspective. From a purely legal standpoint, 
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the framework could be analysed on its justice / fairness, which terms themselves suffer from 

indeterminacy,187 and as such, could hinder the determining of objective criteria and hence 

could make the approach unsuitable for determining an efficient outcome. This is because an 

effective/efficient (desirable) outcome may not necessarily mean a ‘just’ or ‘fair’ outcome.188 

An economic approach, on the other hand, allows the use of specifically designed models 

through which economic theories could be applied to real-life scenarios in an objective manner. 

This offers an objective criterion for analysing the framework for quantification and valuation 

of damages which does not suffer from indeterminacy. Hence, it makes it possible to 

objectively determine the efficiency capability of the current framework for quantification and 

valuation of damages in claims arising from breach of the FET standard of investment 

protection. 

Although adopting economic efficiency theory could reduce or even eliminate the 

challenges posed by indeterminacy, if this thesis had adopted a purely legal approach to analyse 

the rules for quantification and valuation of damages by availing itself of a clearly defined 

objective means of assessing the rules, it would not eliminate the challenge posed by the fact 

that valuation is not an exact science; it also relies on estimation in that it is a prophecy about 

the future. Nevertheless, like efficiency, valuation has clearly established rules for estimation 

as a means to check arbitrary estimates.  

Most investment policy measures are designed to promote investment and liberalise the 

economy.189 Liberalisation process seeks to reduce government interference by creating 

competition whereby incentives are used as means of producing efficient outcome. This is in 

line with the economic competitive market system.190  It does not only underscore the 

                                                           
187 KLAGER, 'Fair and Equitable Treatment' in International Investment Law. 2011. 
188 Polinsky, An Introduction to Law and Economics. 1983. 
189 World Investment Report (WIR) 2014 p. x http://unctad.org/en/PublicationsLibrary/wir2014_en.pdf (last 
visited 31/07/2014). Seen also the preambles of some of the BITs mentioned ibid at note 76. 
190 See Chapter one P. 24-31 of this thesis.  

http://unctad.org/en/PublicationsLibrary/wir2014_en.pdf
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underlying economics behind investor- state relations, it also suggests how it determines/ 

influences the economic actions of the parties. The competitive market system is built upon 

progression towards efficiency.191While there are several options for analysing and assessing 

the international investment regime as a whole, the investment promotion and liberalisation 

policy behind IIAs makes efficiency one of the suitable tools to analyse the framework for 

quantification and valuation of damages in claims arising from breach of the FET standard.  

Whereas efficiency could be a suitable tool to analyse the investment regime due to the 

regimes’ underlying economics, things are however complicated because the investment 

regime does not consist of purely private actors. The private and public nature of the 

relationship suggests interference could continue to play a role in the regime. The extent to 

which it is allowed could depend on the extent to which it is capable of protecting the interests 

of participants. Some of these interests (particularly the public policy interest of states) may 

not be suitably promoted or protected through competition. This accounts for the non- 

economic interest of states as participants, and which has an important role to play in 

understanding why state interference is a prominent externality in the investment market 

system. The means and how this externality is corrected is important to restoring optimality to 

the investment regime. 

Some of the appeal of L&E to this research also include: the main function of the ISDS 

is to create a forum wherein a specific dispute between the parties could be resolved in 

accordance with agreed terms. Considering the absence of precedent in international 

investment law, the powers and discretion of the tribunals are limited to the contents of IIAs. 

Also the absence of an appeal mechanism makes it important to resolve disputes in a way that 

                                                           
191 NICHOLSON, MICROECONOMIC THEORY: BASIC PRINCIPLES AND EXTENSIONS. 2002. ; LAIDLER & ESTRIN, 
INTRODUCTION TO MICROECONOMICS. 1989.;GILL, Economics and the Private Interest: An Introduction to 
Microeconomics. 1970. 
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should reflect and preserve the purpose of ISDS. This is in addition to the fact that L&E allows 

us to employ an external lens to carry out inquiry in the legal domain, although the benefit 

derivable from its use depends on its suitability to the subject of enquiry. Another appeal is the 

focus of L&E on the outcome and impact of allocation, and not the social desirability of the 

allocation. Furthermore, if we accept that parties to IIAs are conscious of, and anticipate the 

implication and consequence of entering into such agreements,192 then it becomes possible to 

describe parties to IIAs as rational actors who have made a deliberate choice. Hence the 

potential to analyse the relationship in an economic/ rational manner.  Furthermore, from an 

economic perspective, the ISDS could be described as a key channel through which 

compensation can be employed to play its corrective role in the investment system. 

 

2.1.3 Investment Regime as a Competitive Market 

 

As a tool, efficiency is used to modify individual behaviour to produce specified/ 

desirable outcomes. To analyse the behaviour of parties to the investment regime as rational 

actors requires placing them on a level playing field, for the purpose of efficiency. This 

involves applying the competitive market system model. In applying the competitive market 

system model to investment law, the investment regime could be viewed as the market place 

where investors and host states engage in exchange of capital and resources through 

investment. The market rules are the assurances and obligations contained in the IIAs. 

Considering that IIAs set out the rules governing the investment market, from an efficiency 

stand point, the existence of IIAs should, in theory, make the investment market perfectly 

competitive. This depicts an ideal and perfectly competitive investment market.  

                                                           
192 STEVEN SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW   (Harvard University Press. 2004). P.4 
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However, the existence of over 3000 IIAs with diverse contents, inconsistent 

interpretation of the legal rules governing the market operations by arbitral tribunals, 

interference with investment by host states, growing concerns over perceived bias of the system 

towards investors, concerns over/size of some arbitral awards, and questions about the 

legitimacy of the market, could be seen as indicators of  externalities which, on their own, could 

lead to market failure, thereby making the market inefficient. These indicators have emerged 

from state interference with investments. Hence, the investment regime becomes one riddled 

with market failure and the need for correction.193 

 Some of the ways the resulting market failures could be corrected include 

renegotiation, modifying IIAs, and seeking compensation through ISDS, as we see in more 

investors relying on arbitral jurisprudence and publicly available statistics such as those from 

ICSID. Correcting market failures via compensation is a way to enforce the market rules, it 

internalises the externalities through effective compensation, and it corrects the distortions and 

restores efficiency. Hence, while the ideal investment market becomes perfectly competitive 

once IIAs exist, the complexities and challenges that occur when implementing the agreements 

indicate that IIAs create externalities that need to be internalised. The distortions caused can 

be corrected, and efficiency restored, thereby making the investment market in real life an 

imperfectly competitive market.  

Being imperfect suggests there is no level playing field, which means it is likely for a 

participant to be made better off while another is made worse off, and the consequence of which 

is inefficiency. It mean 

                                                           
193 See WIR 2014, p.126-127; WIR 2015, p.124-126; WIR 2016, p. 93- 95, and 106. See also Frank, S.D., 

Empirically Evaluating Claims about Investment Arbitration N.C.L.Rev., vol. 1, 2007-2008. and N. Butler, Possible 
Improvements to the Framework of International Investment Arbitration, 14 JOURNAL OF WORLD INVESTMENT AND 

TRADE 613(2013).  
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s the incentives used to make the market competitive need to be periodically assessed, 

adjusted or changed in order to maintain efficiency. The compensation principle (Kaldor- Hicks 

efficiency) suggests that the potential for the gainer to compensate the loser has the ability to 

restore efficiency and make the market competitive. The potential to compensate in the 

investment market system takes the form of ISDS incorporated into IIAs. It could also be 

described as a corrective mechanism for the investment market. 

Coase theorem,194 however, draws our attention to the existence of transaction costs 

associated with the potential to compensate. In this circumstance, the pursuit of compensation 

by the investor, as well as the cost of modifying domestic systems to ensure an investment is 

protected, could all create transaction costs that may impact on the ability to restore the 

investment market to optimality. How these transactions costs are re-distributed among the 

participants, by allocating each to the participant who could bear it at a lower cost is important 

to the pursuit of a competitive investment market. The shifting of risks through an investor’s 

right to compensation for specified breaches may suggest prima facie that states are more 

capable of bearing transaction costs than investors. 

  The unique nature of the investment regime gives redistribution of transaction cost 

and enforcement of market rules by arbitral tribunals through compensation an important role 

to play, especially because, unlike domestic systems where correcting externalities could be 

done via several measures including taxes, such interventions may be unsuitable for the 

investment market, thereby adjudication/ dispute settlement is a viable means of intervention 

to restore efficiency. This thesis is concerned with the operation of adjudication/ dispute 

settlement in the event of a violation of a provision in the IIA (the FET standard). 

                                                           
194 For a more detailed discussion on the Coase Theorem, see Chapter Two, particularly p.46. See also 
VELJANOVSKI, Economic Principles of Law. 2007., MERCURO & MEDEMA, ECONOMICS AND THE LAW: FROM 
POSNER TO POST MODERNISM. 1997. 
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The competitive market system model shall be used to analyse international investment 

arbitration (particularly the quantum phase) for the purpose of determining whether or not it is 

efficient, and if it is not efficient, how it could be made so. IIAs play important roles in setting 

out rules in investment arbitration as they do in regulating exchanges between investors and 

host states. An ISDS clause determines the legal structure that governs an arbitration as such; 

it could be said that in an ideal world, investment arbitration is efficient if an IIA contains a 

clear ISDS clause. The majority of publicly available IIAs contain such clauses. The clauses 

create the potential to compensate, therefore, ISDS could be described as efficient. Efficiency 

of ISDS is a starting point for restoring efficiency to the imperfect investment regime that needs 

to be examined further by applying it to real life scenarios. 

Typically, investment arbitration is divided into three phases: the jurisdiction, merits, 

and liability and quantum phases. In all phases, tribunals are guided by the sources of 

international law set out in Article 38 ICJ Statue. This means that in cases based on IIAs, the 

applicable IIA always is the starting-point for analysis, followed by other sources. Depending 

on the nature of the claim and the surrounding circumstance of a case, investment arbitration 

could produce efficient outcomes in some cases and not in others. An instance of investment 

arbitration rules that are likely to produce efficient outcomes are the rules for determining 

compensation arising from claims of lawful expropriation. This is so because the law is clearly 

defined and well established that potential claimants not only can determine the probability of 

win or loss, they may also estimate the amount of compensation they are likely to be awarded. 

The clarity and predictability gives them the opportunity to carry out a cost and benefit analysis 

beforehand. 

 To the extent that the law on lawful expropriation is predictable, because the majority 

of publicly available IIAs and the ARSIWA provide clear guidance on what amounts to lawful 

expropriation, compensation and its objective, as well as how to calculate the amount of 
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compensation, the legal standards for lawful expropriation and the framework for 

compensation for same could be described as capable of producing efficient compensation. 

This is because the clarity and predictability of the law has removed uncertainty and reduced 

the transaction cost of realising the potential of recovery for expropriation as well as 

distributing the cost to those who can bear it the most.195 It also could restore the equilibrium 

and optimality of the system in the event of a lawful expropriation. Put differently, applying 

the standard of compensation for a claim of lawful expropriation is most likely to produce an 

optimal outcome because the FMV compensates the injured party for its total loss of 

investment. The same outcome will likely be produced where a breach of FET results in total 

loss of investment either by itself or along with a breach of other investment protection 

standards; or where unlawful expropriation compensation methodology is applied to a breach 

of FET that has resulted in significant loss of investment. One can point to cases such as Gold 

Reserve v Venezuela and Rumeli v Kazakhstan as examples.196   

The same may not be said about claims arising from unlawful expropriation and 

violation of other standards of investment protection, including the FET standard. This is 

because the law on non- expropriation standard of compensation in investment protection 

unlike that of expropriation is not clear. While many of the publicly available IIAs have rules 

which guide tribunals up to the point of determining liability, they are silent on how to quantify 

and value damages in unlawful and non- expropriation claims. Consequently, tribunals move 

on from the IIAs to seek guidance from general international law197 wherein guidance comes 

                                                           
195 Whereas this may be a viable explanation for arbitration arising from lawful expropriation, interpretation and 
lack of clarity in some awards, coupled with the fact that some awards could impose heavier burden than some 
respondents could bear makes it arguable whether or not the distribution of transaction cost in some claims 
arising from expropriation places burden on those who could bear it the most. This argument could also be 
strengthened by challenges posed by limited knowledge and expertise on economics and valuation on the part 
of arbitrators and lawyers. 
196 Detailed analysis and explanation about how the economic theory applied to the investment regime was 
illustrated in Chapter Two, p.56. It gives a step-by-step description of various parts of the economic theory that 
apply to the investment regime, how they apply, and the justification for their application.  
197 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. 
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in the form of customary law principles on reparation as set out in the Chorzow Factory case, 

and ARSIWA. The guidance provided by customary law provides great clarity and 

predictability on how to quantify and value damages in claims arising from unlawful 

expropriation. To the extent that clarity and predictability exist to guide quantification and 

valuation of damages in unlawful expropriation claims, transaction cost could be reduced via 

proper distribution. Hence, the standard for quantification and valuation of damages in claims 

arising from unlawful expropriation could be described as capable of producing efficient 

outcome.198 

On the other hand, applying the customary rules in non-expropriation claims pose its 

own challenge because, when confronted with such situations, tribunals appear to either apply 

the hypothetical test formulated in the Chorzow Factories case (which were formulated with 

unlawful expropriation in mind), or apply the lawful expropriation rules contained in IIAs.199 

Depending on the circumstances of the case, for instance, some tribunals apply the principles 

derived from the Chorzow Factory Case when there is liability for unlawful expropriation 

along with violation of other standards, and some use the rules in IIAs in non-expropriation 

claims where the violation results in loss of control of investment. 

 To the extent that the law on reparation for non-expropriation infractions is unclear, 

unpredictable, and capable of producing inefficient rules. Lack of clarity and unpredictability 

of the framework increases transaction cost which could result in inappropriate distribution of 

costs, hence, leading to under or over compensation.200 Considering that the purpose of the 

                                                           
198 This position is also arguable because, depending on the way a tribunal decides to exercise its discretion to 
choose the rule to apply in the absence of guidance in IIAs, the cost may or may not be efficiently distributed. 
199 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. 
200 A typical example is where the lawful expropriation standard is used to quantify damages for an unlawful 
expropriation. In such situation, the use of the lawful expropriation standard will result in under-
compensation. It can also occur where some heads of claim were excluded or included in quantification when 
they ordinarily should not. Examples of such circumstances include Teco v Guatemala, Yukos v Russia, Copper 
Mesa v Ecuador and Occidental v Ecuador. 
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investment market system is to facilitate exchange in capital and resources through investment, 

lack of predictability and stability due to unclear rules could create externalities which, if left 

unaddressed, could distort the market and lead to market failure that could prevent the market 

from facilitating such exchange efficiently. How damages could be used as a corrective 

mechanism, and the manner by which an economic approach shall be incorporated therein is 

illustrated below right after the figure illustrating the transferable competitive market 

characteristics that can work for the investment market system: 

 

TRANSFERRABLE COMPETITIVE MARKET CHARACTERISTICS 

 

S/N CHARACTERISTICS INVESTMENT REGIME 

1 Market Rules Set by IIA 

2 Market Participants Investors and host states 

3 Goods and Services Capital/ funds 

4 Exchange Funds for  recoverable investment 

opportunity 

5 Incentive Obligations contained in IIAs 

6 Desirable outcome Safe and beneficial movement of capital 

7 Commodity Investment  
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Role and function of damages in the investment market. 

 

Damages 

 

Function 

 

Restores the optimal performance of 

the investment regime by 

compensating investors for injuries 

caused by host states. 

Damages are determined using the legal 

rules dictated by international law (Article 38 

ICJ Statute) 

The legal rules form the starting point for 

valuation and quantification of damages. 

Where the rules are clear and applied 

accordingly, they could create the necessary 

incentive to restore optimal functioning of 

the investment regime. 

Where the rules are unclear, they could 

result in under or over- compensation, 

thereby capable of making the market 

inefficient. 

Definition 

 

“the application of economic theory (primarily microeconomics and 

the basic concept of welfare  economics) to examine the 

formation, structure, processes, and economic impact of law and 

legal  institutions.” (Mecuro & Madema, 1997) 

 

Economic analysis employs Pareto 

efficiency, Kaldor- Hicks efficiency, 

and the Coase Theorem. 

The identified rules shall be examined 

to see the incentive they create in 

terms of care decision and activity 

level, as well as how they promote 

optimal allocation of risk (risk bearing). 

The aim of this thesis is to identify the current rules and process of quantifying damages that 

could potentially result in over or under compensation/ non- optimal result; and explore ways by 

which they could be corrected to produce optimal outcome. 

To do this, the 

thesis shall adopt 

economic 

analysis of law.  

The goal of 

compensation rules 

is to effectively 

allocate risks 

between participants 

in an optimal way. 

Efficient risk 

allocation= 

optimal 

compensation

= optimal 

investment 

regime. 

Because compensation= incentive= optimality, the kind of 

incentive produced by applying expropriation rules to 

calculate damages shall be explored. 

The incentive created by applying the international rules on 

reparation shall also be explored. 

The outcome and impact of applying the rules of 

expropriation and those of reparation in terms of optimality 

shall also be reviewed. 
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2.2 METHODOLOGY 

This thesis shall use economic analytical tools to design a model (Investment Market System 

Model (IMSM)) that will be applied to the economic analysis of non- expropriation 

quantification and valuation standards and process. The economic analytical tools shall be used 

to design a model to apply efficiency theory by adapting the competitive market system model 

to analyse the rules and process that make up the framework for quantification and valuation 

of damages for non- expropriation claims, including the FET standard of protection. Below is 

a diagrammatic representation of the investment regime as a competitive market model: 
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Investment Regime – Market Place (forum) fig. 1 

 

 

Investment Regime – Market Place (forum) 

 

States 

 

Objective 

 

Attract investment and maximising 

earnings via revenue (e.g taxes and 

royalties)  

Investors 

 

Objective 

 

Maximising shareholder benefit via 

profits maximisation 

(Rate of Return on Investment) 

Reality  

 

Disputes arise in the course of 

interaction between the participants 

(due to host state interference), 

Which makes the IIA unable to 

produce optimal result. 

Ideal 

 

The existence of IIA should create incentive 

in the market for both parties to achieve 

their objectives optimally.    

Commodities traded via 

Investment are: 

Resources (Host States) 

& 

Capital (Investors) 

International Investment Agreements (IIAs)  
 

Function 
 
 

Establish market rules        Enforce market rules 
Via Investor State dispute Settlement 

(ISDS) 
 

R
egu

late

s 

Interact  

  

The function of the ISDSM in the 

investment regime is to create 

incentive (Compensation) for the 

system to return to optimal 

performance (i.e., ISDS could be 

used to restore optimality via 

compensation.)   

This raises the question-what is the effect of the absence of guidance on 

damages, and how can it be rectified to create the necessary incentive? 

P
articip

an
t

s 

P
ar

ti
ci

p
an

t

s 

Optimality here refers to 

the efficient outcome of 

engaging in an activity to 

such a point where it is 

not possible to increase 

the benefit of a 

participant without 

imposing extra cost on 

another participant. 

Compensation for 

expropriation is an instance of 

how ISDSM restores optimality, 

using clearly defined rules. 

Such rules do not exist in IIAs 

for damages in non- 

expropriation claims, including 

the FET.  

Compensation rules are designed to 

guide arbitrators in creating the 

incentive (Compensation). While IIAs 

contain rules for compensation in 

expropriation claims, no rules exist in 

most IIAs for damages for non- 

expropriation claims, including 

breach of FET standard.  

Compensation rules are used via ISDSM to enforce 

the IIA. Where they fail to do so, it prevents the 

investment regime from effectively ensuring 

exchange between the participants. 
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To be able to determine the rules and process that make up the framework for quantification 

and valuation of damages in claims arising from claims arising from breach of the FET standard, 

the thesis shall define the scope of the enquiry by empirically identifying the arbitral jurisprudence 

to employ. This shall help the research identify the framework for quantification and valuation of 

damages arising from breach of the FET standard. The empirical research approach and 

methodology shall take is illustrated below: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Analytical Approach 

 

 

 

 

 

Use the economic model for applying Pareto 

efficiency theory (i.e. the competitive market 

system model) to understand the investment 

regime as a competitive investment market 

system where parties freely engage in 

investment while a participant is made well off 

without the other participant being made 

worse off, and such investment continues until 

it gets to an optimal point where it no longer 

becomes possible to make one participant 

better off, without making the other worse off. 

Identify the investment 

market system rules and 

the investment market 

system enforcement 

rules.  

Apply the Pareto efficiency 

criteria to test the 

efficiency or otherwise of 

the relevant investment 

market system rules. 

Based on outcome of the test, 

explore more efficient 

investment market rules to set 

criteria, which shall form the 

basis of the proposed optimal 

framework. 
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The tool and process that shall be employed in the empirical data gathering by this research is 

illustrated as follow: 

2.2.1 EMPIRICAL DATA-GATHERING STRUCTURE 

 

This empirical research methodology seeks to analyse the lack of clarity and incoherence of 

the FET standard, as well as analyse the inconsistencies associated with the standard and its 

application in arbitral jurisprudence. It is adopted to make justifiable assumptions about the 

questions and concerns raised regarding the FET standard of investment protection. This shall 

create room to take empirically verifiable positions from the assumptions raised therein. Doing so 

could form a reliable premise upon which the assumptions that will be used in the heart of this 

thesis (i.e. efficiency) will be made. 

2.2.1.1 Methodological Process One 

 

1 Define Scope 

Empirical research methods could assist us to scientifically gather data in a clear and 

transparent manner, which could minimise the challenges associated with the use of empiricism to 

explore international law phenomena.201 This approach is adopted with a view to contextualising 

the research by building on existing research literature in order to develop and enhance the quality 

of research in international investment law and arbitration. 

 

                                                           
201 Susan Franck- Empiricism and International Law: Insights for Investment Treaty Dispute resolution 2007-2008. 
p770. Some of these challenges include the use of inferences from empirical science literature to support normative 
arguments without asking empirical questions. (770-771). 



62 
 

2 Design Methodological Tool 

The tools that shall be employed to empirically gather data for this research shall be designed 

using the following criteria: 

1) Coverage: the methodology shall cover publicly available investment arbitration awards 

and relevant ICJ and other international judicial decisions which dealt with issues affecting 

the research area covered by this thesis. 

2) Data Source: Publicly available archival data from various institutions and international 

bodies. Various resources, especially information on existing IIAs, from organisations such 

as UNCTAD shall also be relied upon, because UNCTAD has a database of international 

investment agreements.  

3) Arbitration Rules: It shall cover awards made under institutional rules such as those of 

ICSID, ICJ, ECT, ICC, and UNCITRAL. 

4) Protection Standard: It shall cover decisions based on claims arising from the breach of 

the FET standard alone. 

5)  It shall cover decisions based on claims arising from breach of the FET standard and 

expropriation (lawful or unlawful). 

6) It shall cover decisions based on claims arising from breach of the FET standard and 

standard(s) of protection other than expropriation. 

7) Basis of Claim: It shall cover investment treaty based claims, and domestic law claims 

which were held to have amounted to breach of the FET standard, either alone or in addition 

to breach of other standards, including expropriation. 

8) Decisions: It shall cover both initial awards and decisions emanating from annulment 

bodies. 
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9) Judicial Reasoning: It shall cover judicial reasoning on quantum, including, in some 

cases, liability arising from the obligation to provide FET, either alone or in combination 

with other obligations. 

10)  It shall cover judicial reasoning on damages arising from the obligation to provide FET, 

either alone or in combination with other obligations. 

2 Employ Methodological Tool to make Assumptions 

The preceding section has defined the criteria that will be relied upon by the empirical 

methodology in order to make assumptions.202 In line with Article 38 of the ICJ Statute, these 

assumptions shall be informed by IIAs as primary sources of international law, together with 

investment arbitration decisions and literature as subsidiary means.  

3 Apply Assumptions to Gather Data 

The assumptions made using the empirical research criteria shall then be used to gather data 

from investment arbitration decisions made under defined institutional and ad hoc rules. For 

instance, the assumptions may be influenced by various factors, including: (a) different 

frameworks for quantification and valuation exist for lawful expropriation and unlawful 

expropriation or other non-expropriation claims; (b) no clear framework exists for quantification 

and valuation of damages for non-expropriation claims; and (c) the unpredictability, incoherence 

and inconsistencies evident in arbitral approaches to quantification and valuation. 

 

 

                                                           
202 Assumptions, hypotheses, and assertions are used in this research as used in empirical social science research, 
and not in their ordinary meaning and usage. 
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4 Design an Analytical Framework for the Data 

The data gathered using the assumptions made shall be systematically analysed using a 

framework defined by the research approach. The design will, for instance, consider the 

patterns of approach in non-expropriation claims, and the key legal rules applied. 

5 Generate Hypothesis from Data 

The analysis carried out from the data gathered by making assumptions shall be used to 

generate hypotheses. These hypotheses shall be tested by comparing the reasoning of arbitral 

tribunals in investment arbitrations with international rules, including the international rules of 

interpretation as codified by the Vienna Convention on the Law of Treaties (VCLT). Such 

reasoning shall also be compared on an inter-tribunal basis in order to determine whether common 

trends or peculiarities can be identified.  

6 Make Informed Assumptions from Hypotheses 

The tested hypothesis shall then be used to make assertions about the FET standard of 

investment protection. These assumptions shall form the position which this thesis may adopt 

regarding the framework for quantification and valuation of damages in claims arising from the 

breach of the FET standard of protection. I.e., it shall shape our understanding of arbitral attitudes 

and approaches to quantification and valuation of damages in claims arising from breach of the 

FET standard of protection.  

7 Research Limitations and Bias 

The limitations of this empirical research include the following: 
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 The research will only deal with published decisions, which means that there could 

be a number of unpublished and unknown decisions distorting outcomes. 

 The research may be mostly descriptive, because it is designed to pave the way for 

informed assertions on arbitral reasoning. 

 The research will mostly rely on archival resources due to lack of uniformity in 

arbitral rules, and absence of a unified database for investment arbitration cases. 

 The research shall be limited to basic analysis; as such, advanced statistical 

analytical models and tools may not be applied. 
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Conclusions 

 

This chapter has explained the approach and methodology that will be applied to explore 

an optimal framework and methodology for quantification and valuation of damages in claims 

arising from the breach of the FET standard of investment protection. Economic analysis of law, 

the approach chosen for this thesis, adopts efficiency theory as an economics tool. It has as its 

starting point the Pareto efficiency which is employed to establish that an activity can be engaged 

in with a party becoming better off and no other party becoming worse off, thereby resulting in an 

overall improvement for all the parties. Pareto efficiency theory is applied in practice using the 

Competitive Market System (CMS) Model. The model sets the efficiency criteria with which to 

compare the given scenario so as to be able to determine whether or not it is efficient. 

To employ efficiency theory to analyse the framework for valuation of damages, efficiency 

theory and the CMS Model shall be adopted to view the investment regime as a competitive 

investment market, and the rules and process that make up the framework for quantification and 

valuation shall be analysed on their efficiency capabilities, from which could emerge a clear 

picture of the improvements that could be made by the rules and hence move the thesis towards a 

more optimal framework.    
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CHAPTER THREE 

CURRENT FRAMEWORK FOR QUANTIFICATION AND VALUATION OF 

DAMAGES 

 

 Introduction 

 

Over or under compensation are among the key outcomes of inefficient damages award. 

Over or under compensation result in distortions that offset the balance created by level playing 

field. A damages award which over or under compensates result from the adaption and application 

of unsuitable or flawed framework and process. Hence, considering the composition of the existing 

framework, analysing the rules, customs, principles, approaches, methodologies and procedures 

for quantification and valuation of damages is important to this thesis. This is because analysing 

all these element will allow for better understanding of how and why a wrong choice of 

combination can result in over or under compensation. This understanding could enhance the 

efficiency and optimality of quantum. 

The existing framework for quantification and valuation of damages is made up of 

international legal rules, customs and principles that are identifiable through the sources set out in 

Art 38 ICJ Statute on one hand,203 and business valuation approaches, methods and procedures 

that are identifiable through internationally accepted valuation guidelines such as the IVSC 

guidelines on the other. These rules, customs, principles, approaches, methods, and procedures 

intertwine and interplay to create the existing framework for quantification and valuation of 

damages in international investment law. The process starts with identifying the elements that 

                                                           
203 For more on the VCLT and treaty interpretation in International investment arbitration, see also Treaty 

Interpretation in Investment Arbitration, Weeramantry, R., J., Mistelis, L., series ed., series title Oxford International 
Arbitration Series, Oxford, Oxford University Press, 2012. The author discussed other approaches to treaty 
interpretation that are not expressly referred to and codified by Articles 31 and 32 VCLT see p.115-151.  
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make up the individual components through which the interplay and intertwining that creates the 

process occur. These elements and components are not mutually exclusive, which makes the 

structure complex and sometimes difficult to understand, especially because of the sometimes 

fragmented way it is approached in some of the vast literature in this area. For instance, some 

literature approach this structure from the angle of valuation methods, with focus on the technical 

and economic aspect of quantification and valuation of damages. Others take a historical 

approach204 that explains and/or justifies how suitable certain principles are to investment 

arbitration in a bid to strengthen its legitimacy.  

While much of the existing literature give valuable insight into some aspects of the existing 

framework for quantification and valuation of damages,205 they give fragmented understanding of 

the structure because the addressed aspects are components of a whole structure which creates a 

process for quantification and valuation of damages in arbitral decision making.206 Considering 

that the current framework revolves around the complex relationship between these individual 

components, appreciating the current framework requires an understanding of individual 

components and the key roles they play in quantification and valuation of damages. For instance, 

the legal components of the framework define the legal scope and boundaries of quantification and 

valuation of damages, while the business valuation components define and assign value to the 

injury in damages terms. Below is an illustration of the current framework for quantification and 

valuation of damages:                                                                                                                

                                                           
204 F. Ortino, REDEFINING THE CONTENT AND ROLE OF INVESTMENT 'RULES' AND 'STANDARDS': A NEW APPROACH 
TO INTERNATIONAL INVESTMENT TREATY MAKING, 28 ICSID REVIEW 152(2013). p. 152- 153. 
205 Particularly literature dealing with methods of valuation for instance. 
206 Decision making herein refers to arbitral awards. 
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 Illustration of the current framework for valuation of damages.                                           
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Flowing from Art 38 ICJ Statute, the current process of quantification and valuation of 

damages begins with the legal component, with IIAs being the starting point.207 As the primary 

source of international investment law,208 including that on damages,209 IIAs are the main sources 

of rules on damages. These agreements regulate international investment relations and assign 

rights and obligations to home/host states which, when violated, the agreements also contain 

claims- enabling provisions210 (ISDS clauses) which allow aggrieved investors to bring 

international claims before investment tribunals. The tribunals are guided towards the breached 

obligation by the IIAs211, which set objective criteria with which to determine liability.212 Upon 

finding liability, IIAs also guide tribunals on how to determine the remedy for the identified 

injury.213Nearly all publicly available IIAs have provisions with clear instructions on how to make 

reparation (compensation) for lawful expropriation. Similar instructions do not exist in these IIAs 

on reparation for unlawful expropriation and other non- expropriation claims.214  

With states being under a general obligation to compensate investors for any injury or 

damage suffered due to their wrongful acts, or from lawful expropriation, 215 in the absence of 

                                                           
207SALACUSE, THE THREE LAWS OF INTERNATIONAL INVESTMENT: National, Contractual, and International 
Frameworks for Foreign Capital. 20013. p. 331-400. 
208 Id. at.p.365.  
209 RIPINSKY & WILLIAMS, Damages in international investment law. 2008.p. 19-57. 
210 Id. at. 22. ; SALACUSE, THE THREE LAWS OF INTERNATIONAL INVESTMENT: National, Contractual, and International 
Frameworks for Foreign Capital. 20013. p. 365. 
211 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. 19- 57; SABAHI, Compensation and restitution 
in investor-state arbitration: principles and practice. 2011. 
212 i.e  identify and set out the rules to apply in determining liability depending on the nature of the claim. See RIPINSKY 

& WILLIAMS, Damages in international investment law. 2008.p.63-101.  
213 Id. at. 63- 353. ; MARBOE, Calculation of compensation and damages in international investment law  2009. 
214 The databases of some organisations collections of IIAs for various reasons which includes as repositories, 
research resources, etc., and access to it could be free or on subscription some of such databases include- Investor- 
State law Guide (ISLG), access to which is on subscription- 
http://www.investorstatelawguide.com.libproxy.dundee.ac.uk/User/Welcome (last visited 17/09/2015); UNCTAD, 
offers free access to its IIA databases- 
http://unctad.org/en/pages/DIAE/International%20Investment%20Agreements%20(IIA)/IIA-Tools.aspx (last visited 
17/09/2015) ; RIPINSKY & WILLIAMS, Damages in international investment law. 2008. p. 89.  
215 Id. at.19. 

http://www.investorstatelawguide.com.libproxy.dundee.ac.uk/User/Welcome
http://unctad.org/en/pages/DIAE/International%20Investment%20Agreements%20(IIA)/IIA-Tools.aspx
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guidance in IIAs,216 arbitral tribunals search for rules/guidance from other sources of international 

law.217 Article 38(1) (b) ICJ Statute directs tribunals to customary international law and general 

principles of law for guidance wherein the rules are derived from two sources- state 

responsibility218 and reparation.219 State responsibility originates from doctrines of reprisal, denial 

of justice and diplomatic protection.220 It requires a state to take responsibility for its action,221 and 

bear the consequences of its wrongful acts, which are either to cease illegality or make full 

reparation.222 Nearly all the publicly available IIAs direct arbitral tribunals to decide disputes “in 

accordance with applicable principles of international law”.223 This conforms with the provisions 

of Article 38 ICJ Statute regarding the sources of international law. 

                                                           
216 S. Faccio, THE APPLICATION OF THE PRINCIPLE OF PROPORTIONALITY TO ASSESS COMPENSATION: SOME 
REFLECTION ARISING FROM THE CASE OF JOSEPH LEMIRE V. UKRAINE, 13 THE LAW AND PRACTICE OF INTERNATIONAL COURTS 

AND TRIBUNALS 199(2014). In discussing proportionality, the author observed the absence of a consistently established 
legal technique with which arbitral tribunals could effectively weigh and balance the interest of parties in the 
quantum phase of arbitration, as a consequence of which they resort to terms such as reasonableness, 
proportionality, equity, or “discretionary powers” (p.201). 
217 See Art 38(1)(b) ICJ Statute; RIPINSKY & WILLIAMS, Damages in international investment law. 2008.25-43; Fuchs v 

Georgia ICSID Case No. ARB/07/15, Award, 3 March 2010; Swembelt v Latvia UNCITRAL, Decision by the Court of 

Arbitration, 23 October 2000 https://www.investorstatelawguide.com/documents/documents/UN-0025-

01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0025/01,pa38 (last visited 

06/04/2017); Gemplus v Mexico ICSID Case No. ARB (AF)/04/3 & ARB (AF)/04/4, Award, 16 June 2010; BG v 

Argentina UNCITRAL, Award, 24 December 2007; Lemire v Ukraine ICSID Case No. ARB/06/18, Award, 28 March 

2011 https://www.investorstatelawguide.com/documents/documents/IC-0118-02%20-

%20Lemire%20v.%20Ukraine%20-

%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0118/02,pa164 (last 

visited 21/08/2017). 
218 J.; Crawford, et al., THE LAW OF INTERNATIONAL RESPONSIBILITY  (Oxford University Press  2010). 
219 SABAHI, Compensation and restitution in investor-state arbitration: principles and practice. 2011. 
220 Id. at. p.9. See also RIPINSKY & WILLIAMS, Damages in international investment law. 2008. p.19-20 on how reparation 
was done pre- investment dispute settlement; see also Sabahi.  
221 Art 1 ARSIWA and commentary. 
222 Art 28 ARWISA and commentary, with the most important of the two consequences being reparation- Art 31 
ARSIWA- MARBOE, Calculation of compensation and damages in international investment law  2009.p.80 
223 For more on parties to IIAs requiring arbitral tribunals to resolve disputes in accordance with applicable principles 

of international law, see Salacuse, J.W., THE LAW OF INVESTMENT TREATY 2nd edition, Oxford, Oxford 

University Press, 2015 p.155-173. See also the IIAs listed in footnote 236 below. 

https://www.investorstatelawguide.com/documents/documents/UN-0025-01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0025/01,pa38
https://www.investorstatelawguide.com/documents/documents/UN-0025-01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0025/01,pa38
https://www.investorstatelawguide.com/documents/documents/IC-0118-02%20-%20Lemire%20v.%20Ukraine%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0118/02,pa164
https://www.investorstatelawguide.com/documents/documents/IC-0118-02%20-%20Lemire%20v.%20Ukraine%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0118/02,pa164
https://www.investorstatelawguide.com/documents/documents/IC-0118-02%20-%20Lemire%20v.%20Ukraine%20-%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0118/02,pa164
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These customary rules as derived from reprisal, denial of justice and diplomatic 

protection224 converge via state responsibility, and apply to the existing  framework for 

quantification and valuation of damages through the principle of reparation as espoused by the ICJ 

in the Chorzow Factory Case. It could explain why the Chorzow Factory Case is the analytical 

starting- point for modern customary international law of reparation. The International Law 

Commission (ILC) ARSIWA brought all the rules and principles together in one place. Although 

the ARSIWA may not be formally described as customary international law,225 it is used as a guide 

on customary rules on reparation by arbitral tribunals and scholars226probably because it is a one 

stop shop for the applicable rules from various areas of international law and jurisprudence and 

the ILC is an authoritative UN body charged with codification and the progressive development 

of international law.  

Irrespective of this guidance, the Chorzow Factory Case’s hypothetical test appears to be 

more suitable for determining damages for unlawful expropriation. The attention given to 

nationalization/expropriation has helped develop lawful and unlawful expropriation aspects of 

customary law, while the non-expropriation aspects, particularly those that concern the FET 

standard, are under-developed for several reasons, which include: sometimes a breach could result  

from the cumulative effect of several actions which, if taken individually, could not be seen as 

violations of the FET standard, but taken together, they may;227 some violations of the FET 

                                                           
224 SABAHI, Compensation and restitution in investor-state arbitration: principles and practice. 2011. p.9 
225 Because of the difficulty associated with establishing custom. Literature abound on the proof of customary 
international law and the challenges it poses. 
226 This could be inferred by the way tribunals and scholars regularly make reference to it. For such references and 
discussion, See MARBOE, Calculation of compensation and damages in international investment law  2009.; RIPINSKY 

& WILLIAMS, Damages in international investment law. 2008.; SABAHI, Compensation and restitution in investor-state 
arbitration: principles and practice. 2011. See also Brower and Buescke, “the IUSCT”. 
227 Also described as creeping violation of the FET standard, see El Paso v Argentina, ICSID Case No. ARB/03/15, 
Award, 31 October 2011; Gold Reserve v Venezuela, ICSID Case No. ARB (AF)/09/1, 22 September 2014 
https://www.investorstatelawguide.com/documents/documents/AF-0038-01%20-

https://www.investorstatelawguide.com/documents/documents/AF-0038-01%20-%20Gold%20Reserve%20v.%20Venezuela%20-%20Award%20-%20C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0038/01,pa591
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standard result in partial or insignificant loss;228 an unfair and inequitable action may not  necessary 

result in a quantifiable/identifiable loss;229a violation may not result in total loss of value/ control 

                                                           
%20Gold%20Reserve%20v.%20Venezuela%20-%20Award%20-
%20C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0038/01,pa591 (last 
visited 21/08/2017)  . See also CMS v Argentina 
228 Rompetrol v Romania. 
229 Such as loss of good will or reputation that are compensated by tribunals by awarding moral damages. 

SABAHI, Compensation and restitution in investor-state arbitration: principles and practice. 2011. p.134-
146; RIPINSKY & WILLIAMS, Damages in international investment law. 2008.p.307-312; tribunal awarded damages in 

the following cases: Desert Line v Yemen ICSID Case No. ARB/05/17, Award, 6 February 2008 

 (last visited 06/04/2017); AlKharafi v Yemen Final Arbitral Award 22 March, 2013- 

http://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=26562,4470

2,45318,45323,50540&exList=,&selectedNodeID=50540&search=&ci=50540&searchBranchLevel=#pdfanc_divnam

e1 (last visited 26/09/2015). In Centownia v Turkey ICSID Case No. ARB (AF)/06/2, Award, 17 September 2009 

https://www.investorstatelawguide.com/documents/documents/AF-0017-

01%20Cem.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0017/01,pa169 

(last visited 06/04/2017), a distinction between moral damage and sanction of award cost was made- para. 170-171. 

Arbitral tribunals acknowledge that in principle it is possible to award moral damages in the following cases: Desert 

Lin v Yemen (para 289-290); Centownia v Turkey (para 169); Lemire v Ukraine ICSID Case No. ARB/06/18, Decision 

on Jurisdiction and Liability, 21 January 2010 https://www.investorstatelawguide.com/documents/documents/IC-

0118-01.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0118/01,pa476 (last visited 

21/08/2017), (para 476-477); Lemire v Ukraine, ICSID Case No. ARB/06/18, Award 28 March 2011(para 226-333); 

Arif v Moldova ICSID Case No. ABR/11/23, Award, 8 April 2013(para592); Rompetrol v Romania ICSID Case No. 

ARB/06/3, Award, 6 may 2013; Al- Warraq v Indonesia , UNCITRAL, Final Award, 15 December 2014 (para 653) 

https://www.investorstatelawguide.com/documents/documents/UN-0088-02%20-%20Al-

Warraq%20v.%20Indonesia%20-%20Final%20Award%20-

C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0088/02,pa653 (last visited 

06/04/2017); claims for moral damages was rejected in the following cases: Tecmed v Mexico ICSID Case No. ARB 

(AF)/00/2, Award, 29 May 2003 https://www.investorstatelawguide.com/documents/documents/AF-0002-

02%20Tecnicas.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0002/02,pa19

8 (last visited 06/04/2017); Funnekotter v Zimbabwe ICSID Case No. ARB/05/6, Award, 22 April 2009 

https://www.investorstatelawguide.com/documents/documents/IC-0098-

01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0098/01,pa140 (last visaited 

06/04/2017); Bi- water Gauff v Zimbabwe ICISD Case No. ARB/05/22, Award, 24 July 2008 (last visited 06/04/2017); 

Amto v Ukraine Arbitration No. 080/2005, Award, 26 March 2008 

https://www.investorstatelawguide.com/documents/documents/SC-0006-

01%20Amto.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#SC/0006/01,pa73 (last visited 

21/08/2017); Centownia v Turkey; Europe cement v Turkey ICSID Case No. ARB(AF)/07/2, 13 August 2009 
https://www.investorstatelawguide.com/documents/documents/AF-0018-

01%20EuropeCementAward.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0

018/01,pa181 (last visited 06/04/2017); Lemire; Rompetrol ; Bogdanov; Arif v Maldova; Imaris v Ukraine ICSID Case 

No. ARB/08/8, Excerpts of Award, 1 March, 2012 
https://www.investorstatelawguide.com/documents/documents/IC-0123-02%20-

%20Immaris%20v.%20Ukraine%20-

%20Excerpts%20of%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0

123/02,pa275 (last visited 21/08/2017); OKK v Krygztan ; Stati and Acom v Kazakhstan; Levi de Levi v Peru; Awdi v 

https://www.investorstatelawguide.com/documents/documents/AF-0038-01%20-%20Gold%20Reserve%20v.%20Venezuela%20-%20Award%20-%20C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0038/01,pa591
https://www.investorstatelawguide.com/documents/documents/AF-0038-01%20-%20Gold%20Reserve%20v.%20Venezuela%20-%20Award%20-%20C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0038/01,pa591
http://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=26562,44702,45318,45323,50540&exList=,&selectedNodeID=50540&search=&ci=50540&searchBranchLevel=#pdfanc_divname1
http://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=26562,44702,45318,45323,50540&exList=,&selectedNodeID=50540&search=&ci=50540&searchBranchLevel=#pdfanc_divname1
http://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=26562,44702,45318,45323,50540&exList=,&selectedNodeID=50540&search=&ci=50540&searchBranchLevel=#pdfanc_divname1
https://www.investorstatelawguide.com/documents/documents/AF-0017-01%20Cem.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0017/01,pa169
https://www.investorstatelawguide.com/documents/documents/AF-0017-01%20Cem.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0017/01,pa169
https://www.investorstatelawguide.com/documents/documents/IC-0118-01.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0118/01,pa476
https://www.investorstatelawguide.com/documents/documents/IC-0118-01.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#IC/0118/01,pa476
https://www.investorstatelawguide.com/documents/documents/UN-0088-02%20-%20Al-Warraq%20v.%20Indonesia%20-%20Final%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0088/02,pa653
https://www.investorstatelawguide.com/documents/documents/UN-0088-02%20-%20Al-Warraq%20v.%20Indonesia%20-%20Final%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0088/02,pa653
https://www.investorstatelawguide.com/documents/documents/UN-0088-02%20-%20Al-Warraq%20v.%20Indonesia%20-%20Final%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#UN/0088/02,pa653
https://www.investorstatelawguide.com/documents/documents/AF-0002-02%20Tecnicas.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0002/02,pa198
https://www.investorstatelawguide.com/documents/documents/AF-0002-02%20Tecnicas.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0002/02,pa198
https://www.investorstatelawguide.com/documents/documents/AF-0002-02%20Tecnicas.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0002/02,pa198
https://www.investorstatelawguide.com/documents/documents/IC-0098-01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0098/01,pa140
https://www.investorstatelawguide.com/documents/documents/IC-0098-01.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0098/01,pa140
https://www.investorstatelawguide.com/documents/documents/SC-0006-01%20Amto.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#SC/0006/01,pa73
https://www.investorstatelawguide.com/documents/documents/SC-0006-01%20Amto.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100&zoom=100#SC/0006/01,pa73
https://www.investorstatelawguide.com/documents/documents/AF-0018-01%20EuropeCementAward.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0018/01,pa181
https://www.investorstatelawguide.com/documents/documents/AF-0018-01%20EuropeCementAward.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0018/01,pa181
https://www.investorstatelawguide.com/documents/documents/AF-0018-01%20EuropeCementAward.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#AF/0018/01,pa181
https://www.investorstatelawguide.com/documents/documents/IC-0123-02%20-%20Immaris%20v.%20Ukraine%20-%20Excerpts%20of%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0123/02,pa275
https://www.investorstatelawguide.com/documents/documents/IC-0123-02%20-%20Immaris%20v.%20Ukraine%20-%20Excerpts%20of%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0123/02,pa275
https://www.investorstatelawguide.com/documents/documents/IC-0123-02%20-%20Immaris%20v.%20Ukraine%20-%20Excerpts%20of%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0123/02,pa275
https://www.investorstatelawguide.com/documents/documents/IC-0123-02%20-%20Immaris%20v.%20Ukraine%20-%20Excerpts%20of%20Award.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0123/02,pa275
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of investment;230 in some cases, absence of a clear link between loss and  host states’ action,231 

etc. Herein lies the disconnect between the applicable rules and the process of valuation. 

Literature and arbitral jurisprudence indicate that the Chorzow’s hypothetical test has been 

applied to determine full reparation in connection with non-expropriation claims, particularly those 

arising from breach of the FET standard.232 A look at this under-developed aspect of damages 

appears to indicate that  the challenge posed by applying the principle of full reparation to FET 

claims through the hypothetical test, which is more suitable for determining damages in unlawful 

expropriation claims, lies in applying the hypothetical test itself to these claims, and not in applying 

the principle of full reparation. This is because full reparation does not necessarily mean 

determining the loss of the entire investment; it could mean determining the loss of a specified 

value/part of an investment. The challenge is more obvious in awards where a legally limiting 

factor is incorporated into quantum. Nothing stops international investment law from developing 

a system for determining the value of a specific loss using methods other than the hypothetical test 

so as to make the law better able to protect the competing interests of parties to IIAs and to 

investment arbitrations, and hence to satisfy the need for more clarity and predictability. 

Applying these international investment law rules, customs and principles with a view to 

determining full reparation in claims arising from breach of the FET standard has created a gap in 

                                                           
Romania 
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,209

13,41731,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,3

9066,46609,46609,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,43414,47651,50267

,39375,41734,41733,41735,50254,41749,39063,39300,55433,55433,55433,55433,21323,46081,52340&exList=,&s

electedNodeID=52340&search=&ci=52340&searchBranchLevel=390663906339063#52340 (last visited 21/08/2017) 

; Biloune v Ghana. 
230 CMS v Argentina; Sempra v Argentina; BG v Argentina; LG&G v Argentina; Yukos v Russia. 
231 See Rompetrol v Romania; 
232 LG&E v Argentina; CME v Argentina; Yukos v Russia; Gold Reserve v Venezuela. 

https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41731,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609,46609,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,50254,41749,39063,39300,55433,55433,55433,55433,21323,46081,52340&exList=,&selectedNodeID=52340&search=&ci=52340&searchBranchLevel=390663906339063#52340
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41731,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609,46609,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,50254,41749,39063,39300,55433,55433,55433,55433,21323,46081,52340&exList=,&selectedNodeID=52340&search=&ci=52340&searchBranchLevel=390663906339063#52340
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41731,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609,46609,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,50254,41749,39063,39300,55433,55433,55433,55433,21323,46081,52340&exList=,&selectedNodeID=52340&search=&ci=52340&searchBranchLevel=390663906339063#52340
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41731,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609,46609,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,50254,41749,39063,39300,55433,55433,55433,55433,21323,46081,52340&exList=,&selectedNodeID=52340&search=&ci=52340&searchBranchLevel=390663906339063#52340
https://www.investorstatelawguide.com/ResearchTools/SubjectNavigator?toc=content&id=50&kwList=27105,20913,41731,50289,41797,40512,47282,39933,46075,47404,54241,46083,40073,41347,48166,38830,38840,41723,39066,46609,46609,39478,38562,21322,41732,41726,49959,41729,42100,42099,45981,45978,43414,47651,50267,39375,41734,41733,41735,50254,41749,39063,39300,55433,55433,55433,55433,21323,46081,52340&exList=,&selectedNodeID=52340&search=&ci=52340&searchBranchLevel=390663906339063#52340
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quantification and valuation of damages which is obvious in the incoherent approaches adopted 

by some tribunals.233 Hence the need for a closer look at the existing framework for quantification 

and valuation of damages to identify a more efficient approach which could proffer possible 

solutions that may bridge the gap in this vital area of international investment law. 

There is a need to clearly identify the existing rules for quantification and valuation of 

damages in claims arising from breach of the FET standard, to analyse how they are applied by 

arbitral tribunals, and to understand the challenges they pose to investment law, as well as their 

possible implications, lest the regime’s legitimacy suffer from uncertainty and unpredictability; 

doing so is what this chapter seeks to achieve. Chapter Three shall identify the current rules of 

quantification and valuation of damages; ascertain the current process of identifying the current 

rules by arbitral tribunals; determine the current process of applying the rules by arbitral tribunals; 

highlight the challenges posed by the current rules and process of quantification and valuation of 

damages to international investment law and their impact and implication.                                

3.1 CURRENT RULES, CUSTOMS AND PRINCIPLES OF QUANTIFICATION 

AND VALUATION OF DAMAGES 

 

The current international rules, customs and principles of quantification and valuation of damages 

include those found in the following sources: IIAs, ICJ Statute, the Vienna Convention of the Law 

of Treaties, customary international law on reparation, the international principle of full reparation 

and various approaches and methods and procedures of valuation. Together, they create a structure 

and process for quantification and valuation of damages in relation to claims of wrongfulness, 

                                                           
233 For instance, in Occidental, the claimant was found to have been unfairly treated when its investment was 
unlawfully expropriated. The claimant was simultaneously found to have contributed to its injury. Because the 
contributions to its unfair treatment was not properly incorporated, it resulted in overcompensation. The same may 
be argued for the Yukos award. 
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including those arising from breach of the FET standard of investment protection. Each individual 

component of this process shall be discussed below, starting with the primary sources of rules 

under international investment law according to Art 38 ICJ Statute, i.e. the IIAs.  

3.1.1 International Investment Agreements: 

 

Nearly all the publicly available IIAs, which are examples of international conventional 

law, include investment protection standards that state the kind of treatment a host state is expected 

to accord an investment within its territory. 234  These investment protection standards impose 

obligations on host states to behave in a manner that could result in or be described as treatment 

that meets the requirement of the investment protection standard. An instance of this is the FET 

standard of investment protection, which is contained in many IIAs235 either as stand- alone 

provisions,236 or combined with other standards such as FPS,237 or described as just and equitable 

                                                           

234 The databases of some organisations collections of IIAs for various reasons which includes as repositories, 
research resources, etc., and access to it could be free or on subscription some of such databases include- Investor- 
State law Guide (ISLG), access to which is on subscription- 
http://www.investorstatelawguide.com.libproxy.dundee.ac.uk/User/Welcome (last visited 17/09/2015); UNCTAD, 
offers free access to its IIA databases- 
http://unctad.org/en/pages/DIAE/International%20Investment%20Agreements%20(IIA)/IIA-Tools.aspx (last visited 
17/09/2015); italaw http://www.italaw.com/ (last visited 06/04/2017); Art 4 (1)Columbia- Turkey BIT 2014 
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3249 (last visited 26/09/2015);  
235 Faccio, THE LAW AND PRACTICE OF INTERNATIONAL COURTS AND TRIBUNALS,  (2014). The presence of which this author says 
is to create an absolute baseline of treatment for foreign investment. 
236 Art 3 India- Nepal BIT 2011 http://investmentpolicyhub.unctad.org/Download/TreatyFile/1583  (last visited 
26/09/2015);   Art 318 EU- Moldova Association Agreement 2014 dealing with the enforcement of intellectual 
property rights, http://investmentpolicyhub.unctad.org/Download/TreatyFile/3125 (last visited 26/09/2015). 
237 Art 6 Burkina- Faso- Canada BIT 2015 http://investmentpolicyhub.unctad.org/Download/TreatyFile/3460 (last 
visited 26/09/2015); Art 6 Canada- Nigeria BIT 2014 
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3151 ( last visited 26/09/2015); Art 4 Japan- Myamar 
BIT 2013 http://investmentpolicyhub.unctad.org/Download/TreatyFile/3113 (last visited 26/09/2015); Art 3 
Netherland- UAE BIT 2013 http://investmentpolicyhub.unctad.org/IIA/MostRecentTreaties#iiaInnerMenu (last 
visited 26/09/2015); Art 2(2) Kazakhstan- Macedonia BIT 2012 
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1782 (last visited 26/09/2015); Art 2 Kenya Slovakia 
BIT 2011 (Constant protection and Security) http://investmentpolicyhub.unctad.org/Download/TreatyFile/1794 
(last visited 26/09/2015); 

http://www.investorstatelawguide.com.libproxy.dundee.ac.uk/User/Welcome
http://unctad.org/en/pages/DIAE/International%20Investment%20Agreements%20(IIA)/IIA-Tools.aspx
http://www.italaw.com/
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3249
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1583
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3125
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3460
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3151
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3113
http://investmentpolicyhub.unctad.org/IIA/MostRecentTreaties#iiaInnerMenu
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1782
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1794
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treatment,238 equitable and reasonable,239 etc. Where an IIA sets such requirement without stating 

the criteria by which the requirement could be met, the provision becomes unclear and in the event 

of a dispute, it raises questions about what acts or omissions could meet the requirement, 240or fall 

within the scope of the substantive guarantee. This leaves tribunals with the task of determining 

what the parties to the IIAs meant by the FET standard of investment protection, and what criteria, 

if any, should apply to determine when or how the standard is breached. 

Given that the requirement to give an investment FET itself is vague,241 it becomes difficult 

to determine what parties to IIAs mean by FET, as demonstrated by the attention FET receives in 

literature and arbitral jurisprudence. 242 Arbitral tribunals struggle with determining the meaning 

and scope of the FET standard,243 although there have been recent attempts to clarify its meaning 

and scope in some IIAs244in an effort to ease the struggle and reduce uncertainty. In such situations, 

arbitral tribunals could use the meaning the parties to the IIAs ascribe to FET.  However, including 

a list of actions that could amount to breach of the FET standard may not by itself make the parties’ 

intention clearer because individually, ‘fair’ and ‘equitable’ are also vague and indeterminate,245 

and may in some circumstances, not make their meanings clearer. 

                                                           
238 OKO v Estonia ICSID Case No. ARB/04/6, Award, 19 November 2007. 
239 Parkerings v Lithuania ICSID Case No. ARB/05/8, award, 11 September 2007. 
240 Faccio, THE LAW AND PRACTICE OF INTERNATIONAL COURTS AND TRIBUNALS,  (2014).p. 204- 207. 
241 DOLZER & SCHREUER, Principles of international investment law  2008. 
242 Faccio, THE LAW AND PRACTICE OF INTERNATIONAL COURTS AND TRIBUNALS,  (2014).p204. 
243 See DOLZER & SCHREUER, Principles of international investment law  2008.Dolzer and schruer; Reinisch, Standards 
of investment protection. 2008.Reinisch; Saluka v Czech Republic, UNCITRAL, Partial Award, 17 March 2006;  
244 Reinisch; Rumeli v Kazakhstan; Paushok v Mongolia; 
245KLAGER, 'Fair and Equitable Treatment' in International Investment Law. 2011. p. 33, 113-151; L. Reed & D. Brady 
(in Fordham papers); Lemire v Ukraine; Micula v Romania, ICSID Case No. ARB/05/20, Award, 11 December 2013; 
Parkerings v Lithuania; AWG v Argentina; Kardassopoulos v Georgia, ICSID Case No. ARB/05/18, Award, 3 March 
2010; 
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Claims-enabling246 provisions such as the ISDS provisions contained in most of the 

publicly available IIAs empower investors to bring claims for alleged breach of the FET standard 

before international fora. It could arguably be said that because IIAs contain investment protection 

standards, they may raise the expectation that they contain guidance on how to quantify and value 

damages, especially for a crucial and unclear provision like the FET standard. If the right to refer 

a dispute to ISDS is exercised, an arbitral tribunal is, according to international law, expected to 

resolve the dispute in accordance with the governing IIA and the meaning and intention ascribed 

to such agreements by the state parties. To do so, international law expects arbitral tribunals to 

determine such meaning and intention of the parties according to Art 31 Vienna Convention on 

the Law of Treaties (VCLT).      

3.1.2 The Vienna Convention on the Law of Treaties (VCLT): 

 

Art 31 VCLT, which sets out the general rule of interpretation, provides as follows: 

“ 1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in the light of its object and purpose. 

2. The context for the purpose of the interpretation of the treaty shall comprise, in addition to the 

text, including its preamble and annexes: 

Any agreement relating to the treaty which was made between all the parties in connection with the 

conclusion of the treaty; 

Any instrument which was made by one or more parties in connection with the conclusion of the treaty 

and accepted by the other parties as an instrument related to the treaty. 

There shall be taken into account, together with the context: 

Any subsequent agreement between the parties regarding the interpretation of the treaty or the 

application of its provisions; 

Any subsequent practice in the application of the treaty which establishes the agreement of the parties 

regarding the interpretation; 

Any relevant rules of international law applicable in the relations between the parties. 

A special meaning shall be given to a term if it is established that the parties intended.”247  

                                                           
246 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. p. 22-25. 
247 United Nations Treaty Series (UNTS) https://treaties.un.org/doc/Publication/UNTS/Volume%201155/v1155.pdf 
(last visited 02/05/2017). 

https://treaties.un.org/doc/Publication/UNTS/Volume%201155/v1155.pdf
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Therefore, IIAs guide tribunals on where to find the meaning and intention of state parties, 

and define the same to regulate the relationship between them, while the VCLT tells us how to 

interpret, describe and understand the relationship in a way that could help determine the parties’ 

rights and obligations, identify violations of such rights/obligations, and enforce same.248 Treaty 

interpretation plays an important role in determining the applicable rules and in defining the scope 

of their application.249 As important as treaty interpretation is to determining international rules 

and the scope of an agreement, treaty interpretation is not a straight forward endeavour.250  Hence, 

the VCLT plays a crucial role in setting out an objective means of identifying the current rules, 

customs and principles of quantification and valuation of damages, especially because, taken 

together with Art 38 ICJ Statute, Art 31 VCLT directs tribunals to apply or consider customary 

international law wherein state responsibility and principles of reparation play a huge role in the 

current structure of quantification and valuation of damages. 

                                                           
248 Its role and significance to international investment can be seen in arbitral jurisprudence:  Rizvi v Indonesia ICSID 
Case No. ARB/11/13, Award on Jurisdiction, 16 July 2013 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1560/DC4512_En.pdf (last visited 10/04/2017); 
AAPL v Sri Lanka ICSID Case No. ARB/87/3, Final Award, 27 June 1990 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C140/DC676_En.pdf (last visited 10/04/2017); 
Sempra v Argentina ICSID Case No. ARB/2/16, Decision on Objection to Jurisdiction, 11 May 2005 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C8/DC509_En.pdf (last visited 10/04/2017); Saluka 
v Czech UNCITRAL, Partial Award, 17 March 2006 
https://www.investorstatelawguide.com/documents/documents/OT-0003-
02%20Saluka.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#OT/0003/02,pa284 
(last visited 10/04/2017); Nobel Ventures v Romania ICSID Case No. ARB/01/11, Award, 12 October 2005 
https://www.investorstatelawguide.com/documents/documents/IC-0009-
01%20Noble%20Ventures.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0009
/01,pa181 (last visited 10/04/2017);  
249 Maarten Bos, Theory and Practice of Treaty Interpretation, 27 NETHERLANDS INTERNATIONAL LAW REVIEW (1980). 
250 This stems from the fact that there is no single way of interpretation. it is could for instance be influenced by 
theoretical underpinnings such as historical and philosophical  traditions such as natural law and positive law, as well 
as the interpreters understanding of his role and the purpose of interpretation. for more on treaty interpretation, 
see id. at.; and Bos, NETHERLANDS INTERNATIONAL LAW REVIEW,  (1980). Klager, when exploring the connection between 
FET and justice noted that FET introduces the notion of fairness and reasonableness often expressed through 
principles such as goodfaith, estoppel and abuse of right. P. 130- 132. This uses equity in the distributive justice 
sense.  

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1560/DC4512_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C140/DC676_En.pdf
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C8/DC509_En.pdf
https://www.investorstatelawguide.com/documents/documents/OT-0003-02%20Saluka.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#OT/0003/02,pa284
https://www.investorstatelawguide.com/documents/documents/OT-0003-02%20Saluka.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#OT/0003/02,pa284
https://www.investorstatelawguide.com/documents/documents/IC-0009-01%20Noble%20Ventures.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0009/01,pa181
https://www.investorstatelawguide.com/documents/documents/IC-0009-01%20Noble%20Ventures.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0009/01,pa181
https://www.investorstatelawguide.com/documents/documents/IC-0009-01%20Noble%20Ventures.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0009/01,pa181
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3.1.3 Customary International Law: 

 

Customary international law plays a crucial role in the current framework for quantification 

and valuation of damages through the international law of reparation, especially in the area of 

unlawful expropriation and non- expropriation claims.251 Because nearly all of the publicly 

available IIAs do not provide guidance on how to quantify and value damages for such claims, it 

not only gives customary law such a prominent role in the framework for quantification and 

valuation, it further widens arbitral tribunal’s discretion. This could perhaps explain some of the 

choices made by tribunals on what rules to apply and how to apply them. The preceding segment 

shows how customary international law became incorporated into the current legal framework for 

quantification and valuation of damages, while the next segment will shed light on the role 

customary law plays in the current structure of quantification and valuation of damages through 

reparation. 

3.1.4 Principles of Reparation 

 

In its modern form, principles of reparation creates the base upon which the secondary 

obligation252 and rules of state responsibility rest, after the obligation and rules to take 

responsibility for internationally wrongful acts. 253 It is the backbone of reparation in international 

investment law,254 and the secondary obligation (the obligation to make full reparation) is the legal 

consequence that follows from the primary obligation, i.e., responsibility for any injury caused by 

                                                           
251 RIPINSKY & WILLIAMS, Damages in international investment law. 2008.63-99. Ripinsky; SABAHI, Compensation and 
restitution in investor-state arbitration: principles and practice. 2011.  p. 43-47 
252 Art 31 ARSIWA, and commentary (1) of the same Article.  
253 See Draft Articles of Responsibility of states for Internationally Wrongful Acts and its general commentary. 
http://legal.un.org/ilc/dtSearch/Search_Forms/dtSearch.html (last visited 23/09/2015). See also Articles 
254 SABAHI, Compensation and restitution in investor-state arbitration: principles and practice. 2011. p. 8. 

http://legal.un.org/ilc/dtSearch/Search_Forms/dtSearch.html
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breach of an international obligation.255 The principle itself256 is driven by the objective of making 

an injured person whole again because it should “ … as far as possible, wipe- out all the consequences 

of the illegal act and re-establish the situation which would, in all probability, have existed if that act had 

not been committed. …”.257 The reparation required to make an injured person whole again is “full 

reparation”258 and it can take the form of restitution, compensation or satisfaction.259 Its main 

function in many national legal systems is to enable an injured party to claim damages260 which, 

as a general principle,261 allows an injured individual to claim damages under international law.262 

Therefore, the principle and objective of reparation could be described as the use of full 

reparation to wipe out the consequence of a state’s wrongful international act with the objective of 

making the injured party whole again. Considering that full reparation sets out a principle, and not 

a procedure, for determining damages,263 and considering that what amounts to full compensation 

could vary from case to case, full reparation guides tribunals on how to determine the way such 

damages could be calculated. The standard and process of compensation for lawful expropriation 

                                                           
255 See general commentary (1) and Art 1 ARSIWA http://legal.un.org/ilc/dtSearch/Search_Forms/dtSearch.html 
(last visited 23/09/2015);Crawford, et al., THE LAW OF INTERNATIONAL RESPONSIBILITY. 2010. ; SABAHI, 
Compensation and restitution in investor-state arbitration: principles and practice. 2011.; RIPINSKY & WILLIAMS, 
Damages in international investment law. 2008. 
256 Which is said to be regarded as a general principle of law due to its wide- spread presence in many national legal 
orders- MARBOE, Calculation of compensation and damages in international investment law  2009. p.27. 
257 Chorzow Factory case; SABAHI, Compensation and restitution in investor-state arbitration: principles and practice. 
2011. p.44-53; RIPINSKY & WILLIAMS, Damages in international investment law. 2008. p.89; MARBOE, Calculation of 
compensation and damages in international investment law  2009.p.27. 
258 Art 31 ARWSIWA and commentary (3) of the same Article; RIPINSKY & WILLIAMS, Damages in international 
investment law. 2008. p.89; SABAHI, Compensation and restitution in investor-state arbitration: principles and 
practice. 2011. p.53-56; MARBOE, Calculation of compensation and damages in international investment law  2009. 
p.29 
259 See Art 34 ARSIWA and its commentary. 
260 MARBOE, Calculation of compensation and damages in international investment law  2009. p.27. 
261 SABAHI, Compensation and restitution in investor-state arbitration: principles and practice. 2011. p.8 underscores 
the importance of Art 38 ICJ Statute on general principles of law which the authors says is crucial to the study of and 
application of international law of reparation to investment claims because reparation in international investment 
law is an embodiment of international law of reparation as a general principle of law according to Art 38 ICJ Statute. 
262 See Art 36 ARSIWA on compensation. 
263 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. p. 90. 

http://legal.un.org/ilc/dtSearch/Search_Forms/dtSearch.html
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and the hypothetical test process for determining damages for unlawful expropriation could for 

instance be seen as examples of how the principle and objectives of reparation were used and have 

helped develop these strands of the existing prevailing frameworks. 

To develop a suitable process of making full reparation that could wipe out the 

consequence of an illegal act, factors such as the nature and extent of loss, the interest affected,264 

and the level of impairment need to be considered. These could determine the possible rules, 

methods and processes that should be applied in determining, quantifying and valuing damages. 

Consequently, within the existing framework for quantification and valuation of damages, the 

principle of reparation has helped develop the two widely used systems/ strands of compensation, 

i.e., the lawful expropriation standard and the hypothetical test based reparation system for injuries 

arising from unlawful acts.   

3.1.5  Methods of Valuation: 

 

Method of valuation refers to the techniques used to determine the value of an object or 

investment. The subject/object specific nature of valuation makes it a technique and highly 

technical task that requires the input of experts who apply processes that involve modelling and 

simulation, and which use objective criteria to produce relatively reliable estimates.265  For 

instance, a different expertise may be required for valuation of shareholding for a power plant from 

one for a building or a business; they may require capital market /financial or business valuation 

expertise, respectively.  

                                                           
264 Id. at. 90.  
265 KANTOR, Valuation of Arbitration: compensation standards, valuation methods and expert evidence 2008. Kantor 
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Hence, valuation of damages under international investment law involves the application 

of a wide range of approaches, methods and procedures for valuation depending on the 

circumstances of each case.266 For instance, the method of valuation a tribunal may adopt to 

determine the FMV of a lawfully expropriated investment may differ from that which it may adopt 

in relation to an unlawful expropriation claim,267 and the same should also ideally be the case with 

non-expropriation claim because factors such as dates, control, income etc. play crucial role in the 

choice of valuation method. Consequently, the nature of finding by arbitral tribunals determine the 

methods of valuation that may be employed. For instance, a finding of lawful expropriation 

requires a determination of the FMV of the expropriated property from the date of expropriation 

with the assumption of total loss; hence, the valuation will seek to determine the value of the entire 

investment from the date of expropriation. Full reparation for unlawful expropriation, for instance, 

could cover loss of anticipated profit and may require the adoption of methods that could value 

such anticipated profits.    

As noted earlier, the nature of breach plays an important role in determining the methods 

of valuation that are to be applied in any given claim, because it could be influenced by the legal 

standard of valuation adopted by tribunals in the form of a lawful expropriation standard, a full 

reparation standard using the hypothetical test,268 or possibly, full reparation without using the 

                                                           
266 RIPINSKY & WILLIAMS, Damages in international investment law. 2008.; MARBOE, Calculation of compensation and 
damages in international investment law  2009.; SABAHI, Compensation and restitution in investor-state arbitration: 
principles and practice. 2011.; KANTOR, Valuation of Arbitration: compensation standards, valuation methods and 
expert evidence 2008. 
267 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. ; MARBOE, Calculation of compensation and 
damages in international investment law  2009.; Kantor 
268 KANTOR, Valuation of Arbitration: compensation standards, valuation methods and expert evidence 2008.; RIPINSKY 

& WILLIAMS, Damages in international investment law. 2008. ; MARBOE, Calculation of compensation and damages in 
international investment law  2009. 
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hypothetical test. Also, the extent of interference with an investment impacts the method of 

valuation adopted because the nature of loss also forms the basis of valuation.  

Many writings on damages use ‘valuation methods’ to generally describe the sub- head 

that is being discussed here.269 Considering that several factors and variables are involved in 

valuation, to contextualise the term as applied in the existing framework for valuation of damages 

requires looking beyond the valuation methods applied in these frameworks to the scope within 

which they exist and operate. When looking at investment as a form of business, valuation could 

be understood as a methodology of business appraisal,270 while valuation methods could be 

understood as the different methods of business appraisal.271 Valuation methodology comprise of 

a hierarchy of terms that include approaches, methods and procedures.272 Sometimes, this 

hierarchy and distinction is not clearly apparent in literature and arbitral jurisprudence, which 

makes valuation methods harder to understand than other components of the existing framework 

for quantification and valuation. Therefore, for clarity, and in deviation from the literature’s 

approach to describing this component of the existing  valuation process, the component is 

understood in this research to include approaches, methods and procedures involved in 

international valuation or business appraisal. 

                                                           
269 It is described as such in literature such as: MARBOE, Calculation of compensation and damages in international 
investment law  2009. P ; RIPINSKY & WILLIAMS, Damages in international investment law. 2008. P ; SABAHI, 
Compensation and restitution in investor-state arbitration: principles and practice. 2011. P ; 
270 S; PRATT & A.V. NICULITA, THE LAWYER'S BUSINESS VALUATION HANDBOOK: UNDERSTANDING FINANCIAL 

STATEMENTS,APPRAISAL REPORTS, AND EXPERT TESTIMONY   (American Bar Association Second Edition ed. 2010).p. 23-24. 
271 Id. at. 24. Pratt. Marboe’s definition of valuation method appears to consider methods and approach to mean 
the same thing by defining it as “a valuation method or approach refers to the generally accepted analytical 
methodologies that are in common use”, before going on to discuss the various approaches.  
272 Id. at. 24. Pratt  
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Valuation approaches are employed by valuation professionals to determine the Market 

Value (MV) of a subject of valuation which could be a business, an asset or an interest.273 There 

are several approaches to valuation, and the three basic approaches recognised by the business 

appraisal community are: the income- based approach, the market- based approach and the asset-

based approach.274 Other approaches include real options,275 mixed approach, insurance value, tax 

value, and contract- based value.276 The income- based approach is forward looking277 and 

concerns future earnings, while the market- based approach is carried out on a comparable sales 

basis.278 The asset- based approach- is backward looking,279 and is carried out on a cost basis, 

taking into account the assets and liabilities of the business.280 Each of these approaches encompass 

                                                           
273 KANTOR, Valuation of Arbitration: compensation standards, valuation methods and expert evidence 2008. p.9. 
274 PRATT & NICULITA, THE LAWYER'S BUSINESS VALUATION HANDBOOK: Understanding Financial 
Statements,Appraisal Reports, and Expert Testimony. 2010. p.24- 25. Pratt; KANTOR, Valuation of Arbitration: 
compensation standards, valuation methods and expert evidence 2008.p. 8- 9; RIPINSKY & WILLIAMS, Damages in 
international investment law. 2008. p.192- 193; MARBOE, Calculation of compensation and damages in international 
investment law  2009. P.186-293. Literature in this area observed that they are recognised as such by the valuation 
community. Marboe and Kantor point to the International Valuation standard (IVS), with over 50 country 
membership of the IVSC Principle  as evidence is support of such recognition, and Kantor described categorisation 
of approaches and methods as a generally accepted valuation principle and a valuation mercatoria (9). 
275 MARBOE, Calculation of compensation and damages in international investment law  2009. P.186. 
276 Id. at. P.293-315; KANTOR, Valuation of Arbitration: compensation standards, valuation methods and expert 
evidence 2008. P. 
277 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. P.193 
278 PRATT & NICULITA, THE LAWYER'S BUSINESS VALUATION HANDBOOK: Understanding Financial 
Statements,Appraisal Reports, and Expert Testimony. 2010. P.25; KANTOR, Valuation of Arbitration: compensation 
standards, valuation methods and expert evidence 2008. P.8; RIPINSKY & WILLIAMS, Damages in international 
investment law. 2008. P.193;SABAHI, Compensation and restitution in investor-state arbitration: principles and 
practice. 2011.- discussed market comparison method from its relationship with case law, and not as a distinct 
approach on its. p.113- 116; MARBOE, Calculation of compensation and damages in international investment law  
2009. P.188-205 p. 
279 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. P.193. 
280 PRATT & NICULITA, THE LAWYER'S BUSINESS VALUATION HANDBOOK: Understanding Financial 
Statements,Appraisal Reports, and Expert Testimony. 2010. P.25; KANTOR, Valuation of Arbitration: compensation 
standards, valuation methods and expert evidence 2008. P.9; MARBOE, Calculation of compensation and damages in 
international investment law  2009. P.267-293; RIPINSKY & WILLIAMS, Damages in international investment law. 2008. 
P.193 where it is said to “value tangible and intangible assets to arrive at the value of the business”.  
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various methods of appraisal,281 while the most common approaches used in business appraisal are 

the income- based and market- based approach.282 

3.1.5.1.1 Income- Based Approach  

 

The income- based approach (income capitalisation approach283) – is the dominant approach to 

business valuation.284 It is carried out on the basis of the present value of business, 285and expected 

economic income stream/ anticipated benefit/286financial benefit.287 It is a projection- based 

approach whereby the future income stream (future earning capacity288) of the subject of valuation 

is projected and then discounted to its present value, i.e.,  Present Value (PV) equals Future Income 

(FI) minus Discount Rate (DR) (PV= FI-DR).289Being forward- looking, this approach is 

considered to be the strongest approach from a theoretical perspective.290  

 

 

 

                                                           
281 PRATT & NICULITA, THE LAWYER'S BUSINESS VALUATION HANDBOOK: Understanding Financial 
Statements,Appraisal Reports, and Expert Testimony. 2010. P.25-30; KANTOR, Valuation of Arbitration: compensation 
standards, valuation methods and expert evidence 2008. 
282 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. P.193. 
283 KANTOR, Valuation of Arbitration: compensation standards, valuation methods and expert evidence 2008. p.8. 
284 PRATT & NICULITA, THE LAWYER'S BUSINESS VALUATION HANDBOOK: Understanding Financial 
Statements,Appraisal Reports, and Expert Testimony. 2010. P.45. 
285 KANTOR, Valuation of Arbitration: compensation standards, valuation methods and expert evidence 2008. P.8; 
RIPINSKY & WILLIAMS, Damages in international investment law. 2008. P.193. 
286 PRATT & NICULITA, THE LAWYER'S BUSINESS VALUATION HANDBOOK: Understanding Financial 
Statements,Appraisal Reports, and Expert Testimony. 2010. p.24, KANTOR, Valuation of Arbitration: compensation 
standards, valuation methods and expert evidence 2008. P.8RIPINSKY & WILLIAMS, Damages in international 
investment law. 2008. p.193 
287 MARBOE, Calculation of compensation and damages in international investment law  2009. P.205 
288 KANTOR, Valuation of Arbitration: compensation standards, valuation methods and expert evidence 2008. p.15 
289 PRATT & NICULITA, THE LAWYER'S BUSINESS VALUATION HANDBOOK: Understanding Financial 
Statements,Appraisal Reports, and Expert Testimony. 2010. p. 25. 
290 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. p. 193. 
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Income- based methods  

Within the income- based approach is the discounting method- also known as the 

discounted cash flow (DCF) method.291 It is founded/ developed on the premise and economic 

theory that the price of a business should be a reflection of the present worth of its anticipated 

future cash flow.292 It is usually employed to determine the present value of an investment by 

projecting an investment’s future cash flow and discounting the projected cash flow293 using a rate 

of return called discount rate.294 What the DCF does is to convert future income streams to present 

value.295 The major advantage of the DCF method is that it is the most conceptually/ theoretically 

correct method of valuation296 because of its ability to “capture the driving principle of 

valuation”297 , i.e., “the present worth of future profits”298. Its disadvantage is that it is inherently 

speculative299 which could be why tribunals approach it with caution.300Arbitral jurisprudence 

                                                           
291 PRATT & NICULITA, THE LAWYER'S BUSINESS VALUATION HANDBOOK: Understanding Financial 
Statements,Appraisal Reports, and Expert Testimony. 2010. P.25; KANTOR, Valuation of Arbitration: compensation 
standards, valuation methods and expert evidence 2008. P.10; RIPINSKY & WILLIAMS, Damages in international 
investment law. 2008. p.195 
292 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. 195.  
293 Id. at. 195.  
294 PRATT & NICULITA, THE LAWYER'S BUSINESS VALUATION HANDBOOK: Understanding Financial 
Statements,Appraisal Reports, and Expert Testimony. 2010. p. 25. 
295 Id. at. 45. Pratt. 
296 Id. at. 45 Pratt;  
297 Id. at. 45 Pratt. 
298 Id. at. 45 Pratt. 
299 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. P.201. This could be because in projecting 
the future income stream, there is no fixed timeline within which to project therefore, the projection could cover 
the entire life of the business or project. 
300 Id. at. 201  
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includes multiple examples of tribunals applying the DCF method,301 although some tribunals have 

rejected the DCF method.302 

The second method of the income - based approach is the capitalisation method (also 

known as capitalised cash flow (CCF),303 or capitalisation of earnings304 or stock pricing305. It is 

based on a business’s debt free net cash flow for a specified period of time.306 It observes or 

estimates the income of a business for the specified period and divides same using a rate of return 

(RoR) for capitalisation rates, which is the expected growth.307 When applied to publicly traded 

companies, it reflects the market price of a share multiplied by the total number of available shares 

of that company on the market.308 Just like the DCF, the CCF also converts expected streams of 

income into present value.309 In the absence of market fluctuation, speculation, illiquidity, and the 

inability of a business to generate income,310 the CCF could be used to determine the value of a 

business. However, since markets are generally susceptible to the factors mentioned above, as well 

as other shocks (as we have seen with the global financial crises), the CCF may not produce a 

                                                           
301 Id. at. 201; MARBOE, Calculation of compensation and damages in international investment law  2009. P. p.209-
218. While Ripinsky and William discussed the DCF in arbitral cases by distinguishing the cases in which it was 
accepted and those in which it was rejected, Marboe discussed it from the perspective of arbitral approach to 
income- based method. In a research carried out by PriceWaterCooper the DCF method was applied in 37 out of 95 
of its research subjects-PwC, International Arbitration Damages research: closing the gap between calimants and 
respondents,  (2015). (p.8); See also A. Ross, Mind the gap – PwC highlights difference in damages quantifications, 
GLOBAL ARBITRATION REVIEW (2015). 
302 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. P.201.; See also PwC,  (2015).– Where the 
DCF was rejected in 22 out of 59 of their research subjects (p.8). 
303 KANTOR, Valuation of Arbitration: compensation standards, valuation methods and expert evidence 2008. p.10. 
304 Id. at. 10 Kantor. 
305 SABAHI, Compensation and restitution in investor-state arbitration: principles and practice. 2011. p. 112. 
306306 KANTOR, Valuation of Arbitration: compensation standards, valuation methods and expert evidence 2008. P.10; 
PRATT & NICULITA, THE LAWYER'S BUSINESS VALUATION HANDBOOK: Understanding Financial Statements,Appraisal 
Reports, and Expert Testimony. 2010. p. 25. 
307 PRATT & NICULITA, THE LAWYER'S BUSINESS VALUATION HANDBOOK: Understanding Financial 
Statements,Appraisal Reports, and Expert Testimony. 2010. p. 25. 
308 SABAHI, Compensation and restitution in investor-state arbitration: principles and practice. 2011. p. 112. 
309 PRATT & NICULITA, THE LAWYER'S BUSINESS VALUATION HANDBOOK: Understanding Financial 
Statements,Appraisal Reports, and Expert Testimony. 2010. p. 45. 
310 SABAHI, Compensation and restitution in investor-state arbitration: principles and practice. 2011. p. 112. 
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fairly accurate value of a business, hence its disadvantage, especially when it is described as “a 

short cut method that hopes to produce a similar result”311 to the DCF. 

The third income- based method is the adjusted present value (APV) method. This method 

is used as a variant of the DCF and does not employ a Weighted Average Cost of Capital 

(WACC).312 It can be applied to determine the FMV of a company by separating its account for 

the tax attributes of debt and the incremental bankruptcy risk created by adding additional debt.313 

This is done by measuring the value of the company without debt, and the present value of tax 

savings from the company’s debt are added to it.314 It is argued on the plus side that the APVs’ 

ability to take direct account of financing and tax benefits (deductibility of interest) makes it 

capable of enhancing DCF calculations,315 while its down side is the complication and challenges 

it poses if applied to perceived temporary tax rates.316 

 

3.1.5.1.2 Market- Based Approach 

 

The market- based approach is based on the concept that transactions involving companies 

similar to the subject of valuation can guide valuers.317 The market approach to valuation carries 

out a comparison318using data from specified sources, the most common of which are public stock 
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markets, acquisition market and prior transactions.319 By so doing, the subject of comparison is 

used to set the value of the subject of valuation.320 Several methods of comparison exist within the 

market- based approach to valuation. 

Market- based methods 

Included within the market- based approach are: the guideline company method -also 

known as the comparable company method,321 the market comparison method,322 the market or 

sale comparison method,323 or the comparability method324. It allows a target subject to be 

compared with a similar subject which has been recently sold in an open market.325 The 

comparison method attributes the characteristics of a comparable subject (i.e., one with similar 

asset326 and related market data,327 recently sold on an open market328) to a target subject for the 

purpose of ascribing the attributes of the comparable subject to the target subject in order to 

determine its value329 and market price.330 It computes the present value of a business’s future 

earnings to arrive at a precise estimate of value by incorporating the ascribed331 market value of 

the comparable target to the subject target.332 It could provide an accurate comparable basis where 
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there is a mature and large market within which properties are exchanged.333 The comparison 

method is applied using a comparison unit which varies depending on the target subject (also called 

the multiples method334). An example of applying the multiples method is the use of the Earnings 

Before Income Tax Depreciation and Amortisation (EBITDA) as the comparison unit to value 

stock.335  

The second market-based valuation method is the guideline transaction method (also called 

the multiples method336). This method applies multiples (ratios337) from prices and financial data 

(usually from the sale of a public or private company338) of publicly traded stock to the financial 

data of the valuation subject to determine the valuation subject’s value.339 In business, these 

multiples, are the units of comparison that are usually in the form of monetary measure (dollar 

measurement) of various levels of income- producing capacity or asset values.340 These multiples 

are standardized using common variables which include earnings, cash flows, book values and 

revenues.341 The most common business multiples include invested capital multiples, which are 

used to value the entire capital that has been invested by a subject;342 and equity multiples which 

are used to value the equity of a subject.343  
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The third market- based method is the past transaction method.344 This method applies 

multiples from financial data of past transactions of the business which is the subject of valuation 

to determine the value of the present subject, i.e., it uses data from the subject to determine 

multiples for the subject.345 It can be a determinant of value so long as there is no interference by 

value- affecting factors between the date of transaction and the valuation date.346 While absence 

of comparable assets may make this method appear to deviate from a proper market- based method, 

because the market- based approach is more or less a comparison approach,347 it could be argued 

that a market comparison could be carried out using external or internal multiples as long as free 

exchange took place, and a change in market conditions is considered in the valuation.348 

The fourth market- based method is called offers to buy, because it relies on offers made to 

buy the subject. This method is valid where certain factors are taken into account. The factors 

include: the offer is bona fide, the existence of an escape clauses, impact of due diligence on price, 

and the legitimacy, willingness and ability of the buyer to complete the transaction.349  

The fifth market- based method is buy – sell agreement  , which depends on the purpose, 

nature and subject- matter of the appraisal, and is carried out with due regard for the criteria 

established for the purpose of the valuation.350 
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3.1.5.1.3 Asset- Based Approach 

 

The third approach to business valuation is the asset- based approach - also known as the 

asset value or cost approach351, which values a business on the basis of its assets and liabilities352 

by summing up the value of individual assets as components of the business.353 It is based on the 

concept that the value of equity of a business equals the difference between assets and liability 

after revaluation of its assets and liabilities to current values.354  The assumption here is that this 

approach could produce a control basis value, which is adjustable to take into consideration certain 

factors such as marketability or minority interest, for instance, depending on the purpose of 

valuation.355 The strength of the asset- based approach lies in its ease, and it is less speculative 

because it is backward looking, which dispenses with the need for forecasting.356 It is found to be 

suitable to determine compensation for loss of individual asset.357 Its weakness on the other hand 

lies in its inability to incorporate additional value such as goodwill.358 Therefore, while the asset- 

based approach could be used to value individual assets of a business, it is a less reliable or suitable 

approach to valuing an entire business.359 
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Asset- based methods 

The first valuation method embedded in the asset- based approach is: the book value 

method (also known as the net asset value method, the adjusted net worth method, the adjusted 

book value method, the asset buildup method, and the asset accumulation method360).361 It refers 

to the difference reflected in a business financial statement between its assets and liabilities.362 In 

this method, value could be derived through two revaluation methods which could be discrete and 

premised on going concern or liquidation, and is also known as the Adjusted Net Asset Value 

(ANAV) method.363 Revaluation could also be collective where tangible assets are revalued, and 

intangible assets are collectively valued via capitalization of return which is above a fair return on 

tangible assets at their current value; this method is also called the excess earnings method.364 The 

revaluation is done by adjusting the value of the asset as recorded in the balance sheet of the 

business upwards or downward by depreciation or amortisation to reflect the value of the asset 

over time.365 The sets involved in revaluation in this method include: setting an accrual basis 

balance sheet in accordance with Generally Accepted Accounting Principles (GAAP), which is 

used to identify the assets and liability to be revalued, and identifying actual or contingent assets 
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or liabilities, and the extracted values will then be identified and deferred tax liabilities could be 

taken on and a market value is set using the adjusted value.366 

The second asset- based valuation method is the replacement value method.367 This refers 

to the amount it would cost to replace the valuation subject asset with another asset of similar value 

and near equivalence in terms of kind, utility and condition.368 It is suitable for valuation of actual 

value, and its strength lies in its lack of speculation, hence its being a method for control of values 

that were derived using other approaches.369 The absence of distress adjustments makes the 

replacement value of an asset higher than a liquidation value which makes an arms- length price 

the best indicator of the value of a replacement asset.370 Its weakness lies in its assumption of the 

possibility of reconstructing the value of an entire investment by replacing the subject asset, 

because it does not take into account other non- tangible values such as skill.371 

The third asset- based valuation method is the liquidation value method.372 This refers to 

the value at which an asset is sold under conditions of liquidation, less liabilities to a willing buyer 

to satisfy creditors.373 This usually happens where there is no future prospect of profitability of the 

subject of valuation.374 Its strength lies in the ability of liquidation being the highest and best 
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possible use of a business which lacks prospect of future profitability,375 while its weakness lies in 

its inability to take into account intangible assets such as goodwill.376 

The fourth asset- based valuation method is the reference to amount invested method.377 

Under this method, the value of the valuation subject is determined by calculating the amount spent 

by the investor on the investment.378 In calculating the amount, this method considers the entire 

expenditure of the investor which may include loans, wages, outsourced services travel and 

accommodation, etc.379 

3.1.5.1.4  Hybrid Approach 

 

In addition to the aforementioned three basic approaches, other approaches to valuation of 

damages include the hybrid approach (or the Mixed Approach380).381 This approach supplements 

the actual amount invested, or the actual value of the asset, with a separate compensation in 

recognition of, and to supplement, loss of future benefits.382 This could be a result of recognition 

of the limitations of applying a backward looking approach to a loss which anticipates 

consideration of forward looking projection, such as applying the lawful expropriation standard to 

an unlawful expropriation claim. It occurs where the market value of the investment is higher than 

the amount invested.383 
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3.1.5.1.5  Insurance Value Approach 

 

Insurance plays an important role in international business as a hedging mechanism for various 

kinds of risk. One of the most important risks that insurance hedges in international investment is 

political risk, 384 which are usually hedged with insurance contracts. Therefore, the insurance value 

approach values the subject in line with an insurance contract,385 taking into consideration the 

guidelines, rules, and purposes of the chosen insurance such as public or private political risk 

insurance, 386 because they define the factors that could determine the scope and amount of 

coverage.387 

3.1.5.1.6  Tax Value Approach 

 

The tax value approach is purpose specific and is usually applied when a business or asset 

valuation is carried out for taxation reasons.388 While it may not be suitable for calculation of 
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damages, because tax value does not reflect the entire economic value of a subject,389 it plays a 

role in revaluation. 390 

3.1.5.1.7  Contract- Based Approach 

 

The contract- based valuation approach is applied to contracts,391 and is focused on the 

value of contractual performance.392 Approaches to contractual damages include torts, and 

restitution (unjust enrichment), using the expectation measure or breach of contract damages.393 

The nature of injury determines the measures and approach to be adopted in valuation.394This 

approach is easier to apply where the purpose of valuation is to determine the amount of loss 

suffered in a claim for breach of contract, for instance.   

However, under international investment law, the ease with which this method can be 

applied depends on the nature of the claim and the purpose of valuation, because a contract claim 

could result in violation of international obligations.395  The ease with which this approach could 

be applied in this circumstance depend on the nature of the claim brought by the investor. For 

instance, where the claim is for lawful expropriation, it could be easier to apply because it may be 

resolved using backward looking methods, whereas it could be more difficult to apply if it involves 

lost profits, due to the inherent potential for speculation involved in applying forward looking 

methods.  
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The valuation methods involved in contract- based valuation include- the before- and- after 

method which relies on the subjects achievements before and after the injury;396  the yardstick 

method which relies on comparison;397 and the market method which is similar to the DCF 

method.398   

This segment identified the approaches, methods and procedures for valuation usually 

employed to help arbitral tribunals determine the value of subjects of investment arbitration for 

reparation for loss or injury suffered. As observed earlier, these methods are normally applied 

within, and are in line with, specified legal rules. These legal rules identify the primary rules which 

set out the international investment obligations, the actions that violate the rules and the liability 

for such violations. Once liability is determined, a suitable approach from any of the above should 

ideally produce a fairly reliable estimate of the value of the subject matter of the claim. However, 

investments are usually not straight forward businesses, but are complicated, which means most 

times it becomes nearly impossible to apply a single approach to value a subject. This could explain 

why in practice, tribunals often adopt a hybrid/ mixed approach to valuation.  

Furthermore, valuation becomes more complicated due to the existence of some legal 

limits/ limitations to compensation.399 They include causation, breach of treaty but no 

compensation, contributory negligence/ comparative fault, mitigation, counter claims/ set- off, 

necessity, burden of proof, prohibition of double recovery, equitable consideration, unjust 
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enrichment, foreseeability, and lack of a going concern.400 Incorporating these limitations require 

application of various methods from the different approaches, which further supports the adoption 

of a hybrid approach to the use of valuation methods in assessing  damages. The challenges and 

problems caused by these complications shall be discussed in a subsequent segment of this chapter. 

 

3.2 CURRENT APPROACH TO IDENTIFYING THE RULES FOR VALUATION OF 

DAMAGES BY ARBITRAL TRIBUNALS 

 

Art 38 ICJ Statute constitutes the international law guide to determining international 

investment rules for quantification and valuation of damages, while Art 31 VCLT is the guide on 

how to understand the conventional rules that are to be applied when quantifying and valuing 

damages. This suggests that under international investment law, the process of quantification and 

valuation of damages is not, or, at least, should not, be at the full discretion of an arbitral tribunal. 

Literature abound on the role of these two key international law instruments to the determination 

of disputes under international investment law.401 

The importance of these instruments in finding and interpreting the rules could also be 

observed from arbitral jurisprudence.  Nevertheless, the expectation that arbitral tribunals should 

be guided by Art 38 ICJ Statute and Art 31 VCLT to resolve investment disputes brought before 

them is one thing, while the level and extent of compliance with these rules by arbitral tribunals is 

another.402 This is because the degree of inconsistency and incoherence in determining the 

meaning of the FET standard and identifying the measures or actions that amount to breach of the 
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standard for which a state could be held responsible and asked to make reparation raises some 

concerns.403 These concerns are not only about the level of compliance with the rules by tribunals, 

but also have to do with the crucial role the rules play in understanding international legal rules 

and how to ensure that they are applied in a way that would  make IIAs more efficient in both 

regulating and enforcing investment relationships. 

An understanding of the current process of identifying the rules, customs and principles of 

quantification and valuation of damages involves understanding the criteria applied by arbitral 

tribunals in determining the rules they deem appropriate to resolve the dispute brought before 

them. Although these arbitral tribunals end up with wide discretion to select appropriate rules, they 

do not start off with such wide discretion; they acquire the discretion in the course of applying the 

objective criteria set for selecting international legal rules according to Art 38 ICJ Statute and Art 

31 VCLT. Therefore, the way these rules are applied by arbitral tribunals could impact their rule 

selection and dispute resolution process, because of the meaning they could ascribe to some terms 

used by parties to an IIA, as well as the understanding they have about the relationship, rights and 

obligations of the parties.  

For instance, ascribing literal meaning to the term “fair and equitable” produces 

indeterminate results because the term is inherently indeterminate.404 While this and other 

challenges occur from time to time in the course of applying these instruments (probably because 

they are designed to be adaptable to any circumstance and reflect a negotiated compromise 

between two treaty parties), they still provide guidance to arbitral tribunals. What remains is to 
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find ways to apply them to investment claims in a more suitable manner, with Art 38 ICJ Statute 

and Art 31 VCLT being there to guide tribunals on where to search and what to look for.    

3.3 CURRENT ARBITRAL APPROACH TO APPLYING THE RULES FOR 

VALUATION OF DAMAGES BY ARBITRAL TRIBUNALS 

 

This is the stage where methods of valuation play a crucial role in the process of quantifying 

and valuing damages. The legal rules identified by an arbitral tribunal create the legal boundaries 

within which damages would be determined in claims brought before them. This is usually defined 

after liability has been ascertained because the liability so ascertained will determine the kind of 

reparation a tribunal could make from the available options of forms of full reparation as set out 

in Art 34 ARSIWA, which include restitution, compensation and satisfaction, either alone, or 

combined.   

The most common form of full reparation requested and awarded by arbitral tribunals is 

compensation which the ARSIWA says should “cover any financially assessable damage including loss 

of profits insofar as it is established.”405 . This rule is clear on what the outcome of compensation 

should be, but does not say how it should be derived. This is where some writings on damages and 

arbitral tribunals delve straight into valuation methods406 without, in some cases, considering the 

possibility and ability of the nature of liability so assigned to significantly impact the outcome of 

the method of valuation of damages adopted.407 For instance, FMV can have a reducing effect 
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when applied to an unlawful expropriation claim, because the calculation done with this method 

could likely exclude incorporation of other heads of claim in the light of it being backward looking. 

This possibility was demonstrated by ADC v Hungary,408 and Yukos v Russia,409 which involved 

both a claim for unlawful expropriation, and also shows how incorporating a limiting factor could 

impact the outcome of applying a method. Another interesting case is Rompetrol v Romania, 

410where the tribunal found a breach, but found no economic loss. 

The process begins (mostly in the quantum phase of arbitration) with arbitral tribunals 

determining the rules that could provide a suitable means of adapting the principle of full 

reparation to ensure that the consequence (injury) of the host state’s illegal act is wiped out. The 

tribunals approach this task in one of two ways- firstly, they may apply the lawful expropriation 

standard, or, in the absence of guidance in the BITs, the hypothetical standard espoused by the 

Chorzow Factory Case. This step sets the legal scope within which the tribunal will operate, which 

also indicates the degree of flexibility the tribunal will have.  

The next step is for tribunals to define how to determine full reparation, taking into 

consideration factors such as the nature and extent of damage as well as the legal scope of 

reparation chosen. This is where the economic scope of the process is used to identify and 

determine the values that are essential to the financial assessment of the loss/ injury suffered. The 

economic scope is defined by identifying the valuation approach (s), valuation methods and 

valuation processes that should be applied to determine the value of the loss/ injury. 
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The identified economic approaches, methods and procedures are then applied to the 

tribunals’ finding on liability to determine the value of loss and make reparation. These are 

however applied subject to any legal limitations to compensation that may be imposed. Hence, the 

legal rules of reparation could be said to play two roles in the existing framework for quantification 

and valuation damages- first, it sets out the legal boundaries within which full reparation will be 

determined, and second, it acts as a control mechanism for the application of the economic element 

of valuation through compensation limiting factors. These various components interplay 

continuously until damages are financially assessed. However, as explained below, the process is 

not without its problems and implications. 

3.4 THE PROBLEM WITH THE CURRENT FRAMEWORK 

 

At the beginning of this chapter it was observed that the existing framework for valuation 

of damages is made up of different components that form a process of quantification and valuation 

of damages. These components include the process of identifying the primary obligations which 

define international investment rules (because they are also the same for determining the secondary 

rules); identifying the breach of such obligations which define liability; identifying the rules by 

which liability will translate to reparation (secondary obligations), and how these rules could be 

applied to make reparation. While valuation of damages is concerned with secondary obligations, 

not only is it triggered by primary obligations, these obligations also shape and define the 

secondary obligations. Therefore, addressing the secondary obligation of reparation without 

properly identifying the primary obligations may be unsuitable for this task as it could be difficult 

to properly contextualise the discourse. This is because the legal rules define and determine the 

choice of valuation approach (s) and methods, as well as the possible outcome of applying these 

approaches and methods. Therein lies the link between the legal and the economic/mathematical 
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element of the process, which, if not properly connected, could result in severing the link between 

these components.411 

Therefore, the legal standard of reparation (compensation) plays a crucial role in 

quantification and valuation of damages as it defines the choice of valuation approach. Also, in 

applying valuation methods, legal limitations to compensation could play a crucial role because 

incorporating the limitations to compensation into valuation could, depending on the type of loss, 

make valuation difficult. For instance, where a tribunal finds a violation of the FET standard that 

did not result in a total or significant loss, neither a backward nor a forward looking approach to 

valuation could be suitable in determining the value of the loss because the current framework for 

valuation of damages relies on the legal scope of the lawful expropriation standard or the 

hypothetical test for reparation. That is to say, the prevailing arbitral approach applies the legal 

criteria for adopting a forward or backward looking valuation approach which this thesis argues is 

not suitable for valuation of partial impairment resulting from breach of the FET standard. An 

instance of the challenge that these two approaches may pose to valuation of damages in FET 

claims could be seen in situations where legal limiting factors are incorporated into liability, as 

occurred in the Yukos Case, the Occidental Case, and as well as some cases where contributory 

fault was found. The problem with this could be glimpsed from the inability of these tribunals to 

value such contribution, which resulted in their resort to 75%- 25%, or 50%- 50% liability.412 This 

is because the forward looking approach adopted in these cases envisages assessment of the value 

of the entire investment, without any chance of adding or reducing the scope of valuation. There 

                                                           
411 Hansen, THE JOURNAL OF WORLD TRADE AND INVESTMENT,  (2013).p.435. 
412 Sabahi & Duggal, ICSID REVIEW,  (2013). Are of the view that is not possible to compute contributory faulty with 
mathematical precision, which they say could be a reason why it is carried out by tribunals as a subjective exercise, 
which, in the Occidental Case made the decision look more like an ex aqueo et bono one. After which they 
acknowledged the dearth of precedent and guidance in the area (p.289).  
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is no clear indication in both literature and arbitral jurisprudence that appears to suggest the 

existence of a legal criterion that incorporates a valuation approach or approaches that are neither 

backward nor forward looking, but which are impairment specific, or which reflect the current 

value independently of the previous or future value of the subject, in the current framework for 

valuation of damages. 

From the foregoing, it appears that the current framework for valuation of damages is made 

up of two legal scopes of reparation: (1) compensation for lawful expropriation using the FMV 

standard of valuation, and reparation damages for unlawful expropriation/ acts which applies the 

principles of reparation espoused by the PCIJ in the Chorzow Factory Case, and (2) damages for 

unlawful acts not amounting to expropriation. This thesis is particularly concerned with reforming 

the framework for quantification and valuation of damages in non- expropriation claims, 

specifically, such claims arising from breach of the FET standard of investment protection. While 

the law, literature and arbitral jurisprudence identify the boundaries within which the FMV 

standard and the hypothetical test incorporate and apply valuation approaches and methods either 

individually or collectively via forward or backward looking valuation, no such law, literature and 

arbitral jurisprudence appear to specifically  identify and define the boundaries within which 

reparation (damages) for non- expropriation claims, particularly the problematic FET standard, 

should be carried out.413  

What obtains especially in arbitral jurisprudence, which we note is not a primary source of 

international law, is continues adaptation of the hypothetical approach to FET claims. It attempts 

to address the challenge mid- way (i.e., at the valuation stage), instead of from the beginning where 

                                                           
413 WIR 2015 
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the legal rules and principles of quantification and valuation should be clearly defined. It also 

appears to suggest that the present approach to quantification and valuation as applied, using the 

current structure, pursues/ attempts a ‘component specific’ approach to the problem in order to 

find a solution, instead of adopting a holistic approach. Until a holistic approach is adopted, 

quantification and valuation of damages for partial loss, as it is likely to be the case with claims 

arising from breach of the FET standard, may continue to be carried out in an unsuitable manner, 

which could result in over or under compensation, and could create a system of compensation 

devoid of balance. 
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Conclusion 

 

The existing framework for quantification and valuation of damages is made up of 

international rules, customs, and principles of international investment law on one hand, and 

business valuation approaches on the other, which come together through a complex interaction 

process to assess and determine damages in the context of investment claims. This complex 

interaction has resulted in the development of two strands of determining damages to provide full 

reparation- one for expropriation claims and another for non- expropriation claims, within which 

claims arising from breach of the FET standard is subsumed. In determining full compensation in 

the context of non- expropriation claims, arbitral tribunals usually have sought guidance in the 

Chorzow Factory Case and the ARSIWA, and they appear to be more focused on meeting the 

objective of reparation than determining a more efficient process of achieving the objective.414 The 

result is a focus, in this case, on the loss suffered, and not on the specific breach.415 

The development of the structure of reparation for lawful and unlawful expropriation 

underscores the crucial role that an investment protection standard could play in developing the 

legal scope and boundaries within which the valuation process for reparation is defined. Its absence 

could in the long run hamper the structure’s ability to meet the objective of full reparation. 

Therefore, the nature of the FET standard, and its exclusion from the development of the existing  

framework for quantification and valuation of damages in non- expropriation claims has a huge 

impact on the process, along with arbitral tribunal’s focus on loss and not breach.  

The implication of all this for the current framework for quantification and valuation of 

damages is that it creates a system that employs clearly defined legal scope/ boundaries for 

                                                           
414 RIPINSKY & WILLIAMS, Damages in international investment law. 2008. p.89-90. 
415 Id. at. p.90.  
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adopting forward or backward looking valuation approaches and methods to quantification and 

valuation of damages in connection with claims that may not necessarily require them irrespective 

of whether or not they are suitable, or irrespective of whether a claim may benefit from a different 

approach (asset- specific approach for instance),416 or a combination of approaches with an asset-

based approach taking centre stage in claims wherein legal limitation to compensation is 

incorporated because the current structure favours an income and market- approach. Dealing with 

this challenge, and addressing this gap requires a diverse outlook to the structure and its issues in 

a way that could allow for exploring various alternative approaches to quantification and valuation 

of damages that could be more breach- specific and less generic, because one of the biggest 

challenges facing the existing framework for quantification and valuation is not the valuation tools, 

but how they are utilized in individual cases.417  

 

 

 

 

 

                                                           
416 In Söderlund, THE JOURNAL OF WORLD TRADE AND INVESTMENT,  (2012). Söderlund in suggests that the ‘but for 
test’ may not be suitable for business impairment, and that to reduce speculation, quantification should be limited 
to the past. This research goes further to argue that in such situations, quantification could do without do without 
DCF. 
417 Söderlund made similar observation regarding the DCF method. See id. at. p. 283. 
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CHAPTER FOUR 

BUILDING THE PROPOSED FRAMEWORK FOR QUANTIFICATION AND 

VALUATION OF DAMAGES 

Introduction 

 

Optimality is a function of sifting through alternatives and testing them to find out which part of 

an option produces a better outcome than the other, or what possible modification or alteration of 

all, or any parts of one or more, options could produce better outcomes. In this thesis, the task is 

to look at the available options for quantification and valuation of damages to find out what works 

and what doesn’t, as well as look at viable options, and seek how best to make the framework for 

quantification and valuation of damages more capable of producing optimal outcomes that are 

sound in law and acceptable to the parties in the sense that the outcome does not result in over or 

under compensation. To do so, several elements and factors need to be considered to understand 

how they interact and what results from such interactions. Where such enquiry suggests enhancing 

the option/ framework, the task should be carried out bearing in mind the overall objective of the 

framework, and the function of optimality, as well as the need to align optimality to the objective 

of the framework. In the context of this thesis, balance means efficient, or a more effective way of 

quantifying damages.418In Chapter Two of this thesis, the economics-driven competitive market 

system was adapted to the international investment regime to highlight and explain what this thesis 

means by balancing. Hence, balancing is used in this thesis within the context described, analysed 

and applied as the analytical approach to this thesis.   

                                                           
418 For more explanation on balancing, see Chapter One p. 26-27, p.30- 35, Chapter Two p.45- 54; see also Yukos v 
Russia and Occidental v Ecuador where the standard and method of compensation resulted in over-compensation, 
hence creating imbalance  between the competing interests. See also Teco v Guatemala, where the standard and 
method adopted resulted in under-compensation and an imbalance between the parties’ competing interests. 
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The aim of this thesis is to explore an optimal framework for quantification and valuation of 

damages in claims arising from the breach of the FET standard of investment protection, in a way 

that considers the competing interests of parties to IIAs, with the overall aim of creating a more 

balanced approach to damages, and a clearer and more predictable investment regime. While 

arbitral jurisprudence indicates a shift in attention from expropriation to FET, the incoherence and 

inconsistent approach419 make it, in some instances, unpredictable and inefficient. Nevertheless, a 

clearer and predictable framework for quantification and valuation of damages in claims arising 

from a breach of the FET standard that sets out the method of quantification and valuation, has the 

potential to balance investment parties’ competing interests and make the investment regime more 

predictable and efficient. 

Aided by the sources of international law as set out in Article 38 of the ICJ Statute, this 

thesis has identified the legal rules, customs and principles, as well as the valuation approaches, 

methods and procedures applicable to quantification and valuation of damages in claims arising 

from a breach of the FET standard of investment protection. This tells us the rules, which is one 

aspect of the framework.  To get a sense of the impact of these rules, etc. on quantification and 

valuation of damages, there is the need to understand how arbitral tribunals apply them in the 

course of determining damages. Doing so could show what was applied, how it was applied, and 

why it was applied. It could shed light on what works and what needs to be changed to make the 

framework better able to determine damages as envisaged by the aim of this thesis. 

Hence, this chapter seeks to understand the process of applying the rules by identifying and 

analysing arbitral approaches to quantification and valuation of damages in claims arising from 

                                                           
419 For more on the incoherent and inconsistent approach by arbitral tribunals, see chapter one of this thesis. See 
also World Investment Report (WIR) 2014 and 2015. 
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breach of the FET standard of investment protection; identifying, using arbitral awards, any 

inefficiency within or among the approaches; identifying the building blocks for a proposed 

framework; contextualising the proposed framework; and introducing the proposed framework 

before concluding. 

4.1 ARBITRAL APPROACHES TO QUANTIFICATION AND VALUATION OF 

DAMAGES 

 

To identify and understand arbitral approaches to quantification and valuation of damages 

requires an assessment and review of arbitral jurisprudence with a view to determining relevant 

arbitral decisions. This section will carry out a systematic review of arbitral jurisprudence to 

discover arbitral attitudes and approaches towards quantification and valuation of damages. It shall 

begin in section 4.1.1 with empirical data-gathering arbitral analysis, which shall be followed in 

section 4.1.2 by an analysis of arbitral approaches to quantification and valuation of damages. 

 

4.1.1 Empirical Research into Arbitral Awards: Data and Analysis 

 

This section looks at and analyses the empirically gathered relevant arbitral awards. It created an 

elimination process that sets the arbitral jurisprudence and empirical boundary of the research. It 

defined an empirical scope, designed a methodological tool, made some analytical assumptions, 

designed analytical tools, generated hypotheses, and made informed assumptions about the current 

framework for quantification and valuation of damages.    

1 EMPIRICAL RESEARCH SCOPE: Fixing the empirical scope assisted us in 

defining, with clarity, the methodological design and analytical tools adopted to 

empirically gather and analyse arbitral awards that were deemed relevant to this 
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research. It sets the boundary of the empirical element of this research and thesis. The 

research has both quantitative and qualitative elements, it is non-statistical, and it is 

focused on legal reasoning, particularly quantum, and its effect on awards. Although 

the analytical framework is non-statistical, having met the conditions of sufficient data 

for a statistical analysis, this research has sufficient data available to generate 

explanatory and response variables that could help carry out statistical analysis to 

explain arbitral approaches to quantification and valuation of damages. 

 

2 METHODOLOGICAL DESIGN AND TOOL: 

Gathering arbitral data for this research involved designing a methodological tool 

which clearly defined the following elements: relevant data; coverage of the data-

gathering exercise; data sources; arbitration rules; the investment protection standard 

being focused on; the basis of the investment claim; and the judicial reasoning of the 

arbitral tribunals involved. It was used to identify awards based on a finding of breach 

of the FET standard of investment protection either alone, along with expropriation, 

along with expropriation and non-expropriation, or in combination with non– 

expropriation, as data sets for this research. This informed the kind of assumptions 

made as a step towards empirical data analysis.   

 

3 EMPLOY METHODOLOGICAL TOOL TO MAKE ASSUMPTIONS: 

The empirically gathered data derived from the above-mentioned sub-sets yielded 

insights into the quantification and valuation of damages in claims arising from a 

breach of the FET standard of investment protection. It highlighted inconsistency and 
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patterns in arbitral approaches to quantification and valuation of damages. These 

inconsistency and varying patterns allow this research to, for the purpose of analysis, 

make certain assumptions. The term assumption is employed in this research not in its 

ordinary sense, but as it is understood specifically in its social science empirical 

research sense. The assumptions made about the inconsistent approach to 

quantification and valuation of damages, as evident in the varied approaches by arbitral 

tribunals, are the following:  

a) There are two legal standards and frameworks for compensation: one for lawful 

expropriation, and another for unlawful expropriation and other standards of 

investment protection; 

b) The legal standard and framework for quantification and valuation of damages in 

claims arising from breach of the FET standard of investment protection are unclear 

and unpredictable; 

c)  The lack of clarity and predictability of the applicable legal standard and 

framework could potentially impact quantification and valuation of damages in 

claims arising from a breach of the FET standard through under or over 

compensation, and could ultimately result in inefficient outcomes.  

 

4 DESIGN ANALYTICAL TOOL FOR DATA GATHERED: 

The findings from the empirically gathered data enabled us to make assumptions 

which helped us to ask pertinent questions that could aid data analysis. This is with a 

view to understanding the reasons behind, and the causes of the inconsistencies and 

variance in the approach taken by arbitral tribunals. The design of the empirical 
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analytical tool followed a similar pattern to the methodological tool by dividing the 

data into four datasets: FET alone, FET+ expropriation, FET+ expropriation+ non-

expropriation, and FET+ non-expropriation. The findings of this research regarding the 

varied approach of arbitral tribunals to the above identified sub-sets show that the 

various approaches by arbitral tribunals directly impact the framework applicable to a 

case; the impact of the varied approach, using the existing legal standards and 

framework for compensation, affects the quantification and valuation of damages in 

claims arising from breach of the FET standard of investment protection differently 

depending on the nature, extent and level of interference with investment. 

The research found that the nature, extent and level of interference in some cases 

explain and justify the adoption of a certain legal standard and framework to quantify 

damages. For instance, some tribunals applied the lawful expropriation standard and 

framework to quantify damages in claims for expropriation and breach of the FET 

standard of investment protection. The interference in these cases resulted in total loss 

of investment, which in this case suggests that an award of compensation for lawful 

expropriation using the FMV method could adequately compensate the investor for 

such loss, while applying the unlawful expropriation standard using the DCF method 

could result in over-compensation. It could be said in this case that the FMV valuation 

approach applied in lawful expropriation is justifiably the more optimal approach. 

Whereas adopting varied legal standards and frameworks has been found in this 

research to have been suitable in some cases, it was found to be potentially unsuitable 

for other cases, particularly (as with the emerging trend) where legal limiting factors 

are incorporated into quantum. Factors such as contributory fault not only can alter the 
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nature, extent and level of interference, it can also result in over or under compensation 

if the part of the loss attributable to the contribution is not clearly identified and 

isolated. An example is the Yukos case, where the tribunal found contributory fault in 

Yukos’ activities regarding a particular region and held that Yukos contributed 25% of 

the loss it suffered, without any clear indication of how it arrived at that percentage. 

Had the tribunal isolated the income from that region, or had it calculated the income, 

and subtracted the legitimate taxes from that region, it could have arrived at a different 

award from the one it did. The same may be said of cases such as Occidental v Ecuador, 

and Copper Mesa v Ecuador, MTD v Chile, and certain other cases where the 75%- 

25% proportion was adopted.  

This makes the need to clearly establish a process for incorporating contributory 

fault into quantification crucial: it is necessary for establishing an optimal framework 

that is less likely to result in over or under compensation. Another finding from this 

research concerns the extent of interference. Where the interference does not result in 

total or significant loss, then, like incorporating contributory fault into quantum, there 

is a need to clearly establish and isolate the part or extent of impairment from the 

unimpaired element for the purpose of quantification. Therefore, it has been observed 

from this empirical research that the prevailing process of incorporating contributory 

fault into quantification and valuation of damages is unclear and unsuitable, because it 

does not clearly exclude contribution from other compensable elements, and, as such, 

could result in over or under compensation, and therefore could be inefficient. It is 

unsuitable because it does not isolate an investor’s contribution to its injury. Where this 

happens, it can result in over-compensation.  
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It has also been observed that in cases where the interference does not result in total 

or significant loss, the existing legal approaches and frameworks may not be suitable 

for optimal quantification and valuation. In this circumstance, there is a need to isolate 

the impacted element of the investment from the un-impacted element. A case where 

such isolation was clearly made is the case of Arif v Moldova.420  The data analysis 

carried out using the datasets as tools, and informed by our assumption of the existence 

of more than one legal standard and methodology, the unclear and unpredictable legal 

standard and framework for quantifying and valuing damages in claims arising from a 

breach of the FET standard, as well as the impact and result of the present approach 

gave this research some clear and valuable insights into the present approach to 

quantification and valuation of damages, and how it can be improved.  

Some of the key findings here show that the research was able to identify the 

approach to quantification and valuation of damages that is most likely to result in over 

or under compensation. Here, it was found that not properly identifying and isolating 

contributory fault could result in the application of unsuitable valuation approaches and 

methods which can result in over compensation. It also found that not identifying and 

separating impacted elements of an investment in the event of a partial impairment to 

investment could result in the use of unsuitable valuation approaches and methods. 

Another interesting finding is how the improper application of valuation approaches 

                                                           
420 ICSID Case No. ARB/11/13 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC3
223_En&caseId=C1740 (last visited 10/10/2016). See Venezuela Holdings v Venezuela, ICSID Case No: 

ARB/07/27 Paragraph 264, http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C256/DC4952_En.pdf 
(last visited 01/05/2017) where the arbitral tribunal clearly identified the act (production and import curtailment) 
that constituted breach of the FET standard and made that its basis for determining damages.   
 

https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC3223_En&caseId=C1740
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC3223_En&caseId=C1740
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C256/DC4952_En.pdf


118 
 

and methods, or applying valuation rules meant for one business valuation approach to 

another approach, can affect quantification and valuation of damages. In TECO v 

Guatemala,421 the arbitral tribunal applied a hybrid of a forward and backward looking 

approach to valuation. It awarded historical cost, and refused to award loss of value on 

the ground that it was not established.422 The aspect of the award refusing to award loss 

of value was annulled on the ground that the tribunal failed to take into account the 

claim of loss of value, which was part of the claim brought before it.423 Declaring the 

claim of loss of value as speculative by the original tribunal did not take into account 

the fact that this aspect of the claim is governed by different valuation rules from that 

which covered the historical cost aspect; as a result, and possibly in a cautious attempt 

not to over-compensate, the tribunal applied the rules governing a backward-looking 

approach to a forward-looking element of the claim and by doing so, it under-

compensated the investor. This also underscores the need for clear delineation before 

quantification.   

 

 

 

 

                                                           
421 ICSID Case No. ARB/10/17 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC4012_En&c
aseId=C1280 (last visited 10/10/2016). 
422 ICSID Case No. ARB/10/17 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC4012_En&c
aseId=C1280 (last visited 10/10/2016). 
423 See TECO v Guatemala ICSID Case No. ARB/10/23(annulment Proceedings) 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC7813_En&c
aseId=C1280 (last visited 10/10/2016). 

https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC4012_En&caseId=C1280
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC4012_En&caseId=C1280
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC4012_En&caseId=C1280
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC4012_En&caseId=C1280
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC7813_En&caseId=C1280
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC7813_En&caseId=C1280
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5 GENERATE HYPOTHESIS FROM DATA: 

After defining the scope of the empirical research, designing the empirical data 

gathering tool, gathering the empirical data, making assumptions that helped analyse 

the empirical data, designing and using the empirical analytical tool to analyse the data, 

analysing the empirically gathered data, it allowed this research to make the justifiable 

hypothesis424 that the current framework for quantification and valuation of damages 

in claims arising from a breach of the FET standard may be ill- equipped to effectively 

quantify and value damages in cases where some legally limiting factors (particularly 

contributory fault) are incorporated into quantification, or where the injury suffered is 

an impairment as opposed to a total or significant loss. The hypothesis helped this 

research to narrow its focus on the areas which need improvement. Hence, the focus 

here shall be to define the process of incorporating contributory fault and partial 

impairment into the framework, bearing in mind the composition of the existing 

framework for quantification and valuation of damages and their identified impacts.  

 

6  MAKE INFORMED ASSUMPTIONS FROM DATA: 

Having identified the existing approach to quantification and valuation of damages, 

their limitations, and the potential for improvement, it allowed this research to make 

some empirically justifiable assumptions about the current framework and 

methodology for quantification and valuation of damages. This will help tie the 

                                                           
424 Hypothesis is understood in this empirical research not its ordinary sense, but according to how it is used in 
empirical social science research.    
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empirical research to the main research question and sub- questions. Some of these 

assumptions include:  

a) A current framework for quantification and valuation of damages exists.  

b) It consists largely of two legal standards and approaches to quantification and 

valuation of damages. 

c) Arbitral tribunals’ approach to quantification and valuation of damages alternates 

between applying the legal standard and framework for quantification and valuation 

for lawful expropriation, and that of unlawful expropriation depending on the 

nature, extent and impact of the interference with and of the investment. 

d) Alternating between standards and frameworks produces effective outcomes in 

some cases, but produces unsuitable outcomes in the form of over or under 

compensation in other cases. 

e) Applying a suitable valuation approach and methodology to produce sound and 

effective outcomes is tied to the application of a suitable and appropriate legal 

standard and framework. 

Below are the cases identified and used as data for this research. These cases were identified using 

a specifically designed methodological tool. The cases are categorised into four data sets according 

to how they were dealt with by arbitral tribunals: 

 

 

 

 



121 
 

TABLE OF CASES 

S/N 
FET + 
EXPROPRIATION 

FET+ 
EXPROPRIATION 
& NON 
EXPROPRIATION 

FET + NON 
EXPROPRIATION 

FET ALONE 

1 

Fuchs v Georgia 
(unlawful 
expropriation & 
FET) 

LG&E v Argentina 
Cargill v Mexico 
(NT,FET, PR) 

Gold Reserve v Venezuela  

2   
SD Myers v 
Canada 

Enron v Argentina (FET 
& UC) 

PSEG v Turkey 

3 
Kardassopoulous v 
Georgia (ULE, FET) 

Vivendi v 
Argentina (ULE, 
FET, FPS) 

Rumeli v Kazakhstan 
(FET, MFN) 

Stati v Kazakhstan 

4 
Vivendi v 
Argentina (FET, 
FPS, ULE) 

Inmaris v Ukraine 
(ULE, FET, 
Discrimination) 

CMS v Argentina (FET & 
UC) 

Impregilo v Argentina? 

5 
British Caribbean 
Bank v Belize 

Siemens v 
Argentina (ULE, 
FET, FPS, Arbitrary 
measures) 

Azurix v Argentina (FET, 
FPS, Arb.M) 

Awdi v Romania 

6 
Gemplus v Mexico 
(ULE, FET) 

Micula v Romania 
(Failure to 
observe 
obligation & FET) 

Sempra v Argentina 
(FET, UC) 

Desert line v Yemen 

7 
Deutche bank v Sri 
Lanka (ULE & FET) 

ADC v Hungary 
(ULE, FET, FPS, 
DM,) 

Nykom v Latvia (DM, 
FET?) 

Arif v Maldova 

8 TECMED v Mexico    
National Grid v 
Argentina (FET, CSP) 

Total v Argentina 

9 
Perenco v Ecuador 
(decision on 
liability) 

  
Acmea v Slovak (FET & 
Free transfer of 
payment) 

Lemire v Ukraine 

10 
Wena Hotels v 
Egypt (ULE & FET) 

  
Bahloul v Tajikistan (Art 
10(1) ECT- FET, FPS…) 

HOCHTIEF v Argentina (FET, FPS,) 
(decision on liability) 

11 Swembelt v Latvia   Occidental v Ecuador 
AWG v Argentina/ Suez v 
Argentina 

12     
Saluka v Czech (FET, 
Depriving measures) 

El Paso v Argentina 

13     
EDF v Argentina 
(Specific commitment 
& FET) 

OKO v Estonia 
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14     
Duke Energy v Ecuador 
(FET & not to impair) 
2008 

Paushok v Mongolia (decision on 
liability) 

15     

Quiborax v Bolivia (FET 
& Unreasonable/ 
discriminatory 
measures) 

BG v Argentina 

16     

Petrobert v Krgystan 
(FET & effective 
domestic means of 
asserting claims) 

Rompetrol v Romania (found 
breach of FET, but no evidence of 
loss)? 

          

17       MTD v Chile? 

18       Bau v Thailand 

19       Swisslion v Macedonia 

20       Eastern Sugar v Czech 

21       
LG&E v Argentina (decision on 
liability?) 

22       Nordzucker v Poland 

23       TECO v Guatemala 

24       Pope & Talbot (merit) 

25       
Railroad corporation v 
Guatamela 

25    Mafezzini vSpain 

26       TECO v Guatemala (annulment) 

 

 

 

 

 

Fig. 4.1 Categories of cases and number of cases found in each category. 
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A total of 60 arbitral awards were identified as data used to determining arbitral approaches to 

quantification and valuation of damages. The total number of cases found in each category is 

shown below:  
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Fig. 4.2 Percentage of each category of cases 
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Based on the above, a significant percentage of claims were found to have breached the 

FET standard. This could be due to the arbitral tribunal’s reluctance to uphold claims of 

expropriation. The next high percentage is awards where arbitral tribunals found a violation of a 

combination of a breach of FET and other non- expropriation claims, which was followed by a 

combination of FET, expropriation and non- expropriation, and, finally, FET, expropriation and 

non- expropriation. A question that comes to mind with respect to FET in combination with 

expropriation and non- expropriation claims is whether the presence of FET or rejection of 

potential for double recovery influenced arbitral tribunals’ decisions? This question is just raised 

to highlight the vast number of questions that can be raised from the data, but answering this 

question is outside the scope of this research.  

 From the data in fig.1, certain patterns of approach to quantification and valuation of damages by 

arbitral tribunals were observed. For the purpose of analysis, the patterns of approach to 

quantification by arbitral tribunals were broken down into four different categories depending on 

how the claim for breach of FET was made. This enabled the research to assess the viability or 

non- viability of the approach adopted by arbitral tribunals.  The observed patterns, categories, 

analysis and outcomes are contained in section 4.1.2 below.  

 

4.1.2 Analysis of arbitral approaches to quantification and valuation: 

 

From the empirical data in fig1 above, patterns of arbitral approaches towards quantification and 

valuation of damages by arbitral tribunals have been observed. Arbitral approaches vary among 

the different data sets identified for this research, and the pattern of variation changes between one 

combination and another. Below is an illustration of the observed patterns of approach to 
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quantification and valuation of damages by arbitral tribunals in claims arising from a breach of the 

FET standard of investment protection: 

 

 

S/N APPROACHES TO VALUATION IN  

CASES WHERE BREACH OF FET 

IS FOUND ALONG WITH 

EXPROPRIATION 

APPROACHES TO VALUATION IN 

CASES WHERE BREACH OF FET IS 

FOUND ALONG WITH OTHER NON- 

EXPROPRIATION BREACHES 

APPROACHES TO VAUATION IN 

CASES WHERE BREACH OF FET IS 

THE SOLE FINDING 

1 Where the interference by the host 

state resulted in the total loss of an 

investment, and the arbitral 

tribunal found the interference to 

have amounted to a lawful 

expropriation, arbitral tribunals 

approach the task of quantification 

by applying the lawful 

expropriation standard to 

determining the FMV of the 

investment (the FMV approach is 

backward looking because it seeks 

to determine the value of its assets 

and liabilities). In doing so, the 

methods and procedures that 

arbitral tribunals apply may vary 

depending on the stage, type and 

extent of investment. 

Arbitral tribunals focus on the total 

loss suffered by the investment and 

not the kind of interference by the 

host state. Where the interference 

results in a complete loss of 

investment or a complete loss of 

value of an investment, arbitral 

tribunals apply the lawful 

expropriation standard of FMV to 

quantify damages.  

Several factors determine an 

arbitral tribunal’s approach to 

quantification of damages. The 

extent of damage impacts the nature 

of quantification. Where the host 

state interference resulted in total 

loss of investment, arbitral tribunals 

apply the lawful expropriation 

standard of FMV to determine 

damages. 

2 Where the interference by the host 

state resulted in a significant loss 

of investment or significant loss of 

value of investment, and the 

arbitral tribunal found the 

interference to have amounted to 

unlawful expropriation,  arbitral 

tribunals revert to customary law 

on reparation to determine the loss 

of income from the income 

stream, i.e., the investment. Such 

loss of income is determined using 

Where arbitral tribunals find the 

total loss from the host state 

interference to have resulted in a 

loss of income that significantly 

impacts the investment, they apply 

the Chorzow Factory standard for 

quantifying damages for unlawful 

expropriation.   

Where the interference results in 

impairment of an investment, the 

Chorzow standard is applied. 
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the standard of reparation (the 

hypothetical test) formulated by 

the ICJ in the Chorzow Factory 

Case. This approach is forward 

looking because it considers the 

anticipated benefits from the 

income stream.   

3  Where the loss of income from the 

host state’s interference does not 

significantly impact the income of 

the investment, arbitral tribunals 

adopt the reparation standard to 

apply the hypothetical test in 

quantifying the value of the specific 

loss. Here, instead of taking a 

forward looking approach, a 

backward looking asset- based 

approach is adopted and sometimes 

discounted to obtain the value of the 

actual loss. 

Where the interference by the host 

state resulted in loss or impairment 

of investment, and the arbitral 

tribunal found the investor to have 

contributed to its injury, the total 

loss less the contribution will 

determine the extent of damage. 

This deduction may apply to (1) or 

(2) above.  

 

 

A total of eight patterns were observed from the four categories of datasets which reflect the 

approaches adopted by arbitral tribunals: 

1) Where the claim is a combination of lawful expropriation and FET, and it involves a total 

loss of investment, tribunals have applied the lawful expropriation standard to determine 

the FMV of the lost investment. 

2) Where the interference resulted in significant loss of investment or value, and the arbitral 

tribunal found that the interference did not meet the requirement of lawful expropriation, 

the interference was regarded as unlawful expropriation, and full reparation was addressed 

by applying the hypothetical test formulated in the Chorzow Factory case.   

Fig. 4.2 Patterns of arbitral approaches to quantification and valuation of damages in claims involving a breach of the FET 

standard. 
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3) Where the claim involves a combination of FET and other non- expropriation claims, and 

the interference resulted in total loss of investment, the lawful expropriation standard is 

applied to determine the FMV of the lost investment because the investor no longer has 

control over its investment. 

4) Where the claim involves a combination of FET and other non- expropriation claims, and 

the interference resulted in a loss that had a significant impact on the investment, the 

unlawful expropriation standard is applied using the hypothetical test formulated in the 

Chorzow Factory case.  

5) Where the claim involves a combination of FET and other non- expropriation claims, and 

the interference does not result in a loss that had a significant impact on the investment, 

the reparation standard and hypothetical test are used to determine the specific loss suffered 

by the investor. 

6) Where the claim is based solely on a breach of the FET standard, and the interference 

resulted in a total loss of investment, the lawful expropriation standard is applied to 

determine the FMV of the investment. 

7) Where the claim is based solely on a breach of the FET standard, and the interference 

impaired the investment, the reparation standard is applied using the hypothetical test 

formulated in the Chorzow Factory case.  

8) Where the claim is based solely on a breach of the FET standard, and the interference 

resulted in loss or impairment, and the tribunal found the investor to have contributed to 

the injury it suffered, when quantifying and valuing damages using either the FMV method 

or reparation using the Chorzow Factory formula, arbitral tribunals have reduced the 

damages awarded to the investor to reflect its contributory fault.  
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Flowing from the above patterns, the following observations and analysis of the approaches and 

patterns of approaches were made: 

1 Clarity, consistency and coherence are key to optimality, and the current framework 

for quantification and valuation of damages in claims arising from a breach of the FET 

standard of investment protection is lacking those elements especially when it comes 

to the choice of the appropriate approach and incorporating some legally limiting 

factors to quantification and valuation. 

2 Applying expropriation rules (lawful or unlawful) to claims arising from a breach of 

the FET standard of investment protection which did not result in total loss of 

investment, or significant loss of control of investment, is unsuitable and  inefficient, 

because it is likely to result in over-compensation. 

3 Applying expropriation rules (lawful or unlawful) to claims arising from a breach of 

the FET standard of investment protection where there are legal limits to compensation, 

particularly contributory fault or mitigation, is inefficient. 

4 Moving away from applying unsuitable rules by identifying and tailoring suitable rules, 

approaches, methods and procedures towards quantification and valuation of damages 

in claims arising from a breach of the FET standard identified in (3) above has the 

potential to make the process of quantification and valuation of damages more efficient 

and able to produce better and ‘fairer’ awards, meaning avoidance of over or under 

compensation.   

To the extent that the legal standard of quantification and valuation of 

compensation for lawful expropriation is well established, where the interference resulted 

in total loss of investment or income, applying the expropriation standard in a claim 
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involving a combination of lawful expropriation and a breach of FET, or FET and other 

non- expropriation standards, may not result in over compensation especially where the 

compensation was for sunk investment. 

Where the interference resulted in significant loss of value, and unlawful 

expropriation was found along with a breach of FET, or a breach of FET and other non- 

expropriation standards, an award of full compensation using the Chorzow formula may 

not result in over compensation so long as it is not speculative, because it takes into account 

the lost future profits from the investment as an income stream. The key here is that the 

quantification and valuation process should avoid speculation.  

Where the interference does not result in a significant loss of investment in claims 

involving a combination of FET and other non- investment claims, and reparation is 

ordered based on the asset- based approach, it may not result in over or under compensation 

so long as the appropriate asset based methods are applied. The same observation in 

paragraphs 1, 2 and 3 applies to interference in claims arising from breach of FET alone. 

The problem arises in certain situations including: 1) where the legal rule imposing 

liability is not clearly defined; 2) where the legal standard of quantification and valuation 

of damages is not clearly defined; 3) where arbitral tribunals apply an unsuitable legal 

standard of quantification and valuation to any of the observations above, (doing so could 

result in either over or under compensation); or 4) where arbitral tribunals apply some 

legally limiting factors to compensation, especially proportionality and contributory fault.  

The areas of quantification and valuation of damages that are likely to result in over 

or under compensation include the situation where the interference partially impairs the 

investment, and where legally limiting factors are employed by arbitral tribunals. Hence, 
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this thesis shall focus on determining a viable framework for quantification and valuation 

of damages in claims arising from a breach of the FET standard, specifically where the 

interference results in partial impairment to the investment as in the case of Arif v 

Moldova.425 

In response to the optimality issues observed and discussed above, in order to create a more 

optimal approach to quantification and valuation of damages, one that is sound in law and avoids 

over or under compensation, this thesis shall add two more patterns of approaches. One can cut 

across all four above- mentioned situations or categories, while the other applies to one category. 

These additions apply to the following scenarios: (a) where an arbitral tribunal finds contributory 

fault in any of the four categories of the dataset; (b) where there is a partial impairment of 

investment in the FET-only categories. An optimal model approach in this case is reflected by the 

Arif v Moldova approach.426 The approach in Arif v Moldova helped inform our additional 

approach. In this case, the claimant was awarded a concession authorising him to build and manage 

a duty-free network at the state border crossing with Romania.427 Consequent upon that, lease 

agreements were signed between the claimant and local customs authorities after which a licence 

was issued to the claimant.428 The licence was updated to include four border crossing stations in 

2009.429 In 2009, three of the stores were ready to open.430 The opening was, however, blocked by 

the customs services following a request from the fire service which said the claimant did not 

comply with mandatory fire regulations.431 This led to the closure of the store, and the investor 

                                                           
425 See note 462. 
426 Ibid. 
427 Paragraph 41- 48. 
428 Paragraphs 49- 50. 
429 Paragraph 49- 50. 
430 Paragraph 51. 
431 Paragraph 52. 
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was told it could only open when it complies with the regulation.432 This led to a series of 

allegations of non- compliance which went on until 2010, when two of the stores were allowed to 

open. Still, in 2010, the Economic Circuit Court suspended the tender which awarded the 

concession to the claimant. The court later cancelled the tender and ordered the customs service to 

withdraw its approval of the four lease agreements.433 

The claimant appealed against the decision. His appeal was supported by a claim by the 

Ministry of Commerce against the decision of the circuit court asserting the tender was in 

compliance with applicable law. The Appeal and Supreme Courts affirmed the decision of the 

Economic Circuit Court. While this was going on, another tender bidder challenged the legality 

and exclusivity of the 2008 tender. Subsequently, the claimant’s tender was withdrawn and 

awarded to the challenger. In the end, the claimant investor brought a treaty arbitration claim 

against Moldova. The arbitral tribunal found that the respondent has breached its obligation to give 

the claimant’s investment fair and equitable treatment with respect to one of the duty-free stores.  

In determining compensation, the arbitral tribunal isolated the impacted store from the rest 

of the duty-free network and quantified the loss suffered by the claimant. The respondent was 

given the option, and it also agreed to make restitution with respect to the store, of an alternative 

money compensation should the restitution fail.   

 The proposed additional approaches are as follows: 

1 Where the arbitral tribunal finds that an injured investor had contributed to the injury it 

suffered, arbitral tribunals should as much as possible clearly identify and isolate the 

                                                           
432 Paragraph 56. 
433 Paragraphs 53- 64. 
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impact of the contribution to the loss suffered by the investor. A step in that direction is to 

clearly establish a link between the investor’s action and the impact it has on the injury at 

the liability phase. Doing so may clearly guide the tribunal with regard to the items to 

include in the quantification and valuation. After clearly identifying the contribution at the 

liability phase, when it comes to quantum, a better approach that an arbitral tribunal may 

take is either of these two ways: (a) The tribunal can remove the income stream from where 

there was a contribution to injury by the investor (especially where illegality is involved), 

or (b) The tribunal can determine the impact of the contribution on the investment and 

deduct the cost of the impact, before categorising the rest as the loss suffered, and 

quantifying the damages to be awarded to the investor, i.e., arbitral tribunals should 

determine the cost of contributory fault before they commence quantification and 

valuation, and not the other way around by quantifying the damages before deducting for 

contribution, as appears to be the prevailing approach.  

2 Where there is a finding of a breach of the FET standard alone which resulted in an 

impairment of an investment, the arbitral tribunal could isolate the impaired element from 

the unimpaired element before quantification and valuation of damages .An illustration of 

how the two elements were well isolated is the case of Arif v Moldova, where the arbitral 

tribunal isolated the duty-free shop that was impacted by the unfair and inequitable actions 

of Moldova.   
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4.2 CONTEXTUALIZING THE PROPOSED FRAMEWORK FOR 

QUANTIFICATION AND VALUATION OF DAMAGES   

 

Some key factors were taken into consideration in contextualizing the proposed framework for 

quantification and valuation of damages, including the following: 

1 The challenges facing the investment regime and their impact on the regime: The 

investment regime is facing challenges which include incoherence, inconsistencies, and 

calls for recalibration, among other numerous challenges. Academic writings on these 

challenges indicate a fragmented approach to the problem which makes it difficult to adopt 

a single holistic approach towards solving the problems. Furthermore, issues such as 

indeterminacy and unclear patterns of applying arbitral discretion in some cases make it 

difficult to set a legally coherent standard of dealing with these challenges. Thus, there is 

always the need to contextualize when addressing the challenges facing the investment 

regime. For the purpose of this thesis, an interdisciplinary approach was found suitable for 

contextualizing the regime in a way that incorporates and categorises all the challenges, 

which explains the adoption of economic analysis of law as the analytical approach. 

Flowing from the adoption of economic analysis of law, this thesis recognises the 

incoherence, inconsistences, need for recalibration, as well as other numerous challenges 

facing the investment regime as externalities that make the regime inefficient. It also 

recognises and characterises the investment regime as an imperfectly competitive regime. 

By characterising the regime as imperfectly competitive, this thesis has accommodated the 

unequal balance of power between host states and investors which creates an unlevelled 

playing field; and the diversity created by the over 3000 IIAs which creates multiple 

relationships as opposed to only  one on one relationships. Within this context, to make the 
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investment regime efficient, the externalities (i.e., the challenges facing the regime) need 

to be internalised, and the failures (distortions) caused by the externalities corrected. 

Correcting the distortions caused by externalities is a process that starts with the potential 

to compensate. In this case, our starting-point is formed by the investment protection 

standard, guidance on compensation contained in IIAs, and the ISDS mechanism contained 

in IIAs. Taken together, they create the potential to compensate whoever is made worse off 

when participating in the investment regime. However, realising this potential is not 

without cost, because the injured investor has to claim the compensation through 

arbitration, which is the next step in the process of correcting distortions. Here, the arbitral 

tribunals are guided through the process of compensation by applying compensation 

standards and approaches which create a framework for quantification and valuation.  

To the extent that a compensation standard exists in IIAs, as is the case with the standard 

of quantification and valuation of compensation for lawful expropriation, applying the 

standard to determine compensation in relation to claims of expropriation could correct the 

distortion caused to the investment regime where a host state exercises its right to lawful 

expropriation. This is because applying the FMV method to expropriation claims has 

created a mechanism where the cost of the expropriation is allocated to the party that is in 

a better position to bear it. This balances the equilibrium by ensuring that the expropriating 

party is made better off without the investor being made worse off. The framework for 

quantification and valuation of compensation for lawful expropriation created by IIAs 

provides an efficient way of correcting the distortion caused by lawful expropriation which 

makes, up till now, a viable way of enhancing the optimality of the investment regime. The 
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final process of applying the lawful expropriation standard to produce optimal results lies 

in the process by which the framework is applied to award compensation. 

With respect to the subject of this thesis, the essential elements that make up the potential 

to compensate are the FET standard and ISDS. This forms the starting-point of the process 

of correcting the distortion created by a breach of the FET standard. The potential to 

compensate is realised by making a claim for injury arising from a breach of the FET 

standard through ISDS. The next step in the process is for arbitral tribunals to quantify, 

value and award damages as compensation to the injured investor. The aim here is to use 

the award of damages to correct the distortion caused by a host state’s breach of the FET 

standard. Arbitral tribunals quantify and value damages by applying established standards. 

Where IIAs provide such standards, it creates a framework, which, when applied 

appropriately, could provide a viable means of restoring equilibrium and ensuring 

optimality to the regime. 

However, nearly all publicly available IIAs do not contain a standard for quantifying and 

valuing damages in claims arising from a breach of the FET standard.434 One would expect 

the new generation IIAs to address, or attempt to remedy this shortcoming. Nevertheless, 

a review of some of the new generation IIAs   tell a different story. Some of the new 

generation IIAs clearly define the scope and elements of the FET standard. For instance, 

Art 8 of Canada- EU Free trade Agreement (CETA) sets out the substantive rights and 

obligations of the parties.435It clearly recognised a states’ right to regulate,436 and stated 

                                                           
434 See Ripinsky and Williams p.89.  
435 CETA http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151918.pdf (last visited 10/10/2016). 
Other new generation IIAs include US Model BIT,  
436 CETA, Art. 8.9 http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151918.pdf (last visited 
10/10/2016). 

http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151918.pdf
http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151918.pdf
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what amounts to a breach of the FET standard.437 It is the view of this thesis that such 

clarification may not necessarily eliminate the risk of over or under compensation because 

it does not clarify a way of incorporating such provisions into quantification and valuation 

of damages. The thesis further believe that clarifying the meaning of the FET standard in 

IIAs addresses one part of the problem which may not have any significant impact on the 

outcome of quantification and valuation in the event of a dispute. As a result, IIAs do not 

guide tribunals on how to perform their task, thereby granting them wide discretion on how 

to proceed. The result of this is an unclear process of quantification and valuation of 

damages, which creates further distortion. The task here is to eliminate the distortion and 

create a viable framework and process of quantification and valuation of damages. 

The first step in this task is to identify the arbitral decisions involving claims for breach of 

the FET standard. The next step is to identify arbitral approaches toward quantification and 

valuation of damages in these cases. The step that follows is to identify the approaches that 

could result in viable means of correcting the distortions, and afterwards, to identify the 

non- viable means and proffer viable alternatives. The elimination process involves 

identifying the rules that are clear and capable of producing optimal results from those that 

are not. That is what Section 4.2 sets out to accomplish.   

 

2 Lack of meaning of the term FET: International investment law is no closer to defining 

FET now than it was when this standard of protection began to gain prominence in ISDS. 

One may go as far as saying that from a strictly legal perspective, it is impossible to define 

FET. The challenges posed by attempts to define the standard could persist despite attempts 

                                                           
437CETA, Art. 8.10 http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151918.pdf (last visited 
10/10/2016). 

http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151918.pdf
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by new/ modified IIAs such as US model BITs, CETA, to describe what they mean by 

FET. However, this problem is not detrimental to the quantification and valuation of 

damages in claims arising from a breach of the FET standards for the following reasons: 

- International law does not absolve a host state from responsibility for any 

internationally wrongful act,438 and places such state under an obligation to make 

reparation. However, while the lack of meaning may not affect the host states’ 

obligation to make full reparation, balancing could impact the manner by which the full 

reparation is ordered. Therefore, it can be considered as a balancing issue, and not a 

definitional issue.  

- The international investment regime is experiencing a paradigm shift from a protecting 

the investor’s interest/ investor’s economic interest paradigm, to a balancing the 

protection of the investor’s interest with the host state’s interest in safeguarding public 

interest via regulation etc. paradigm. This is important for an optimal process of 

quantification and valuation of damages, because parties enter into investments to 

pursue and promote their respective interests. The investor invests to a make profit, 

while the host state accepts such investments to supplement and enhance its ability to 

provide for its citizens through economic development. Therefore, from an economic 

perspective, parties to investments enter into them for mutual benefit; and balancing 

could ensure that an investment is not beneficial to one party to the detriment of the 

other. This supports a shift in focus from, and dispense with, the need to find the 

meaning and elements of FET, to a focus on the underlying interests and incentives 

behind participating in the investment regime as a step towards balancing the inherently 

                                                           
438 ARSIWA. 
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competing interests. Consequently, the shift towards balancing makes it imperative to 

incorporate some legal balancing elements such as contributory fault, proportionality, 

etc. into quantification and valuation of damages. Applying these legal elements 

requires a clear identification of the wrongful act/ omission.  

- The ability of an arbitral tribunal to clearly identify the specific actions/ omissions 

which impaired an investment could pave the way for well-defined liability. This may 

assist tribunals in the proper quantification and valuation of damages. Establishing a 

clear link between wrongful act and liability sets out a proper path towards effective 

quantification and valuation of damages, and dispenses with the need to find the 

meaning and elements of FET. 

- Considering the link between clearly defined wrongful acts, injury and loss suffered 

and a proper structure for calculation of damages should begin with the source of 

substantive obligation. Concentrating on the underlying interests and incentives could 

guide tribunals when analysing the substantive obligation.   

Therefore, if one accepts that it is nearly impossible to legally define the term FET, then 

attention could shift to its balancing role, which is to restore equilibrium to the investment 

regime and ensure optimality by focusing on the competing interests of the parties, which 

may pave the way for the award of damages that neither over or undercompensate the 

injured party. Seen this way, the term FET could be described as a treatment which ensures 

that participating in the investment regime does not make a party to an investment 

(particularly the host state) better- off to the detriment of the investor. This thesis 

recognizes the term FET as a tool to correct the distortion caused by a breach of the FET 

standard of protection under international investment law. It corrects the distortion by being 
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the starting and guiding point for adequately compensating injured investors in situations 

where state responsibility has been found to exist.  

3 The peculiar characteristics of the investment regime: they include the imbalance of 

power between host states and investors, the size and individual nature of IIAs, and the 

difference in nature and interests of host states and investors, etc. These peculiarities mean 

that both economic and non- economic factors play a role in investment relations, and 

sometimes non- economic factors could play a bigger role in an investment than economic 

factors. This means that, when assessing the investment regime, the parties and their 

relationship may not be described in the conventional sense of two equal parties relating in 

a normal operating environment. A customised operating environment and modified nature 

of parties and relations may be called for. Hence this thesis developed a Competitive 

Investment Market System Model (CIMSM).  

4 Understanding what balancing means to quantum: the investment regime is gradually 

moving away from an investor protection system towards one that protects investments 

while allowing host states certain leeway in order to pursue their developmental needs. 

Hence the so-called regulatory deference, among others. This indicates that the system is 

looking for ways to create some kind of balance between the competing interests of 

investors and host states. This streak plays out differently in the different phases of 

arbitration. With regard to quantum, this balance could be seen in an approach to 

quantification and valuation of damages where equilibrium is restored by determining 

damages that neither over-compensate nor under-compensate. That way, the damages 

awarded will not be detrimental to the investor’s interest or the host states’ interest. 

Identifying a clear and predictable means of doing so is key to this task.   
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4.3 DEFINING THE SCOPE OF THE PROPOSED OPTIMAL FRAMEWORK. 

 

The main research question of this thesis seeks to determine what an optimal framework 

for quantification and valuation of damages is. To answer that question, the thesis had to determine 

what the prevailing framework is, and also had to determine how to arrive at an optimal method. 

As noted in (6) of the empirical research structure, the informed assumptions made about the 

current framework for quantification and valuation of damages helps tie the research question and 

sub-questions by suggesting answers to the two sub- research questions in a step towards 

answering the main research question. From the research, the rules and the process (approaches) 

to this thesis has been able to clearly identify the prevailing method of quantification and valuation 

of damages in claims arising from a breach of the FET standard of investment protection. It was 

also possible to determine how to arrive at an optimal framework for quantification and valuation 

of damages. The discoveries made therefrom shall inform and influence the scope of the proposed 

optimal framework for quantification and valuation of damages.  

The existing method of quantification and valuation of damages involves applying a 

combination of legal standards and frameworks for reparation, as well as business valuation 

approaches, methods and procedures. The legal and business valuation rules that govern 

quantification and valuation of damages in claims arising from a breach of the FET standard have 

been determined. Also set out is how the applicable rules are applied, as well as the challenges 

facing the framework within which they apply which, to a large extent, has to do with how these 

rules, methods and procedures are applied. Identifying the rules, customs, principles, approaches 

and methodologies involved addressed the first sub- research question of this thesis.  

The second sub-research question seeks to determine how one can arrive at an optimal 

framework for quantification and valuation of damages. Answering this question requires an 



141 
 

understanding of how these rules are applied, and the outcome of their application. To do so, the 

arbitral approach was empirically assessed from publicly available data, hence the empirical 

research embarked upon in this thesis. The research was able to identify arbitral tribunal 

approaches to quantification and valuation of damages. A pattern was discovered, which shed light 

on the impact of applying the identified rules and approaches, as well as the suitability/ 

unsuitability, and the desirability or otherwise of the approaches. This, and the identified rules, 

customs, principles, etc. gave us a clear idea about how to arrive at an optimal method of 

quantification and valuation of damages. 

The above findings not only contextualize the answers to the research questions, they also 

allow the thesis to clearly set the parameters for the proposed framework. In the course of this 

thesis, clearly defined liability, appropriate legal standards of valuation, legal limitations to 

damages and appropriate business valuation approaches have all been identified as crucial to arrive 

at an optimal framework for quantification and valuation of damages. This thesis observes that the 

currently prevailing, strictly legal approach to rationalizing the interaction between these elements 

of the framework could be among the factors exacerbating its inefficiency, possibly because of the 

indeterminacy of some substantive and legal elements such as FET, as well as the potential 

economic impact and consequences of arbitration to parties. Hence, it makes it difficult or nearly 

impossible to set out purely legally rational or objective criteria for analysing and converting these 

complex interactions to damages. In view of the far-reaching social, economic and political impact 

and consequences of awards of damages, an economic approach rationalizing the interaction 

between the various component elements of the framework for quantification and valuation of 

damages could provide cost/ benefit and objective values to these components and elements, which 

could make it easier to convert the interactions to damages and make the framework more 



142 
 

predictable and efficient. As a way to arrive at an optimal framework for quantification and 

valuation of damages, the aim here is to set objective criteria for applying, analysing and 

converting the complex interactions among the various elements of the framework in a way that 

restores or maintains equilibrium and enhances the optimality of the framework.    

Hence, having identified the existing  framework for quantification and valuation of 

damages in line with sub- research question (1) of this thesis, this thesis has also determined, in 

line with sub- research question (2) of this thesis, that an optimal framework for quantification and 

valuation of damages could be arrived at by clearly setting the suitable rules, processes and 

methods of quantification and valuation of damages that does not result in over and under 

compensation, and which at the same time is predictable enough to allow parties to determine, 

with a degree of certainty, the potential outcome of an arbitration should they choose to go for one. 

Therefore, an optimal framework should be one that contains clearly set out rules, and well defined 

processes which can be replicated in any given scenario and produce optimal outcomes. 
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Conclusions 

 

Building a proposed framework for quantification and valuation of damages involves 

understanding the applicable legal and valuation rules and how they apply. How these two come 

together and work in harmony requires analysing arbitral awards to put the entire process into 

context. This helps identify the building blocks, steps, and stages which help synchronise the 

elements and components of the block, as well as the various blocks themselves. Analysing the 

interrelationship between the components and elements is important to understand where each 

element fits best in the proposed framework so as to make it more effective.  

The ability or potential of the framework to produce optimal results makes the framework all the 

more practical and capable of correcting the distortions created by the inconsistencies and 

incoherent approaches to quantification and valuation of damages. Doing so contextualises the 

proposed framework for quantification and valuation of damages in claims arising from a breach 

of the FET standard of investment protection. 
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CHAPTER FIVE 

THE PROPOSED FRAMEWORK FOR QUANTIFICATION AND VALUATION OF 

DAMAGES IN CLAIMS ARISING FROM BREACH OF THE FET STANDARD OF 

INVESTMENT PROTECTION UNDER INTERNATIONAL INVESTMENT LAW 

 

Introduction  

 

Quantification and valuation of damages is a process that calls for adherence to a series of 

steps at multiple stages of the process. These stages and steps do not operate independently, they 

operate sequentially. If the sequence is not followed, it could result in inefficiency which manifests 

itself in over or under compensation. Hence, harmony and sequence are key to an optimal 

framework for quantification and valuation of damages. The clearer and predictable the 

framework, the more optimal the outcome of quantification and valuation of damages. Bearing 

that in mind, this chapter seeks to set out what an optimal framework for quantification and 

valuation of damages look like. We will first demonstrate the interrelationship between the various 

components, steps and stages of quantification and valuation of damages. We will also set out the 

composition of the framework and the stages and tasks involved in each step. A hypothetical case 

study is attached to this thesis in order to test the proposed framework. The study aims to 

demonstrate the potential for optimal outcomes upon replication of the process set out by the 

proposed framework. 

5.1 THE BUILDING BLOCKS OF AN OPTIMAL FRAMEWORK FOR 

QUANTIFICATION AND VALUATION OF DAMAGES 

 

There is an optimal framework, and it is one comprising several building blocks. These 

blocks comprise elements and components that interact within, and make up, the individual blocks. 

The individual blocks work together in a sequence to create a process that supports and strengthens 

the framework. The stronger the blocks, the better the process and the more optimal the framework. 



145 
 

The main building blocks for an optimal framework for quantification and valuation of damages 

are: the IIA provisions (in this case the FET standard and ISDS); the legal standard for 

quantification and valuation of damages; the legal principles of reparation; and business valuation 

approaches, methods, and procedures. While these are individual elements, they are grouped into 

components and applied sequentially to quantify and value damages which ultimately produce an 

award of damages. The key here is to identify relevant and suitable elements of each component, 

and apply them sequentially to quantify damages in claims arising from breach of the FET standard 

of investment protection.  

5.1.1 Interrelationship between the various components of the framework for 

quantification and valuation of damages: 

 

Like a building, the framework for quantification and valuation of damages needs a proper 

foundation, i.e., the legal standard for quantification and valuation of damages. The clearer the 

standard, the stronger the foundation. It also has, as the pillars that support its structure, the 

processes involved in quantification and valuation of damages. The more coherent, predictable and 

consistent the processes, the stronger the pillars.  The structures supported by these pillars are legal 

and business valuation 

rules, approaches, 

methods and procedures- 

the clearer they are, the 

stronger the structures. 

And finally, the entire 

building is protected from 

the elements by the legal 

Legal standard for quantification and valuation. 

Process Process Process Process 

Legal rules for harmonisation 

Fig.1 The structure of quantification and valuation of damages. 

Foundation 

Pillars 

Roof 
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rules for converting the results of the business valuation to an award of damages. This section 

explains how each component depends on the others and highlights the essential role that each 

component plays in the framework. It also describes the impact each element and component could 

have on the overall quality and strength of the framework. 

5.1.2 The components, content and process of the proposed framework for quantification 

and valuation of damages 

 

As mentioned earlier, a clearly defined structure and process of quantification and 

valuation is key to creating an optimal framework for quantification and valuation of damages. 

Having identified the elements, components and processes involved in quantification and valuation 

of damages, the next step is to explain how these operate. Below is a table which clearly sets out 

the elements, components and processes of quantification and valuation of damages and how they 

work. 

STAGE ONE 

CONTEXTUALISING THE LEGAL SCOPE OF QUANTIFICATION AND VALUATION 

DEFINE THE LEGAL SCOPE FOR QUANTIFICATION AND VALUATION OF DAMAGES 

STEP ONE: Identify Substantive legal rights and 

obligations (Primary Rules) 

STEP TWO: Identify legal rules for 

quantification and valuation (Secondary 

Rules) 

(1) Use Art 38 ICJ Statute as guide on where to find 

      the rights and obligations. 

(2) Use Art 31 VCLT as guide on how to interpret 

      and understand the rights and obligations. 

(3) Use guides 1& 2 above to determine the 

      nature, extent and impact of interference with an 

      investment. 

(1) Use Art 38 ICJ Statute and Art 33 

      VCLT as guides to identify legal  

      valuation rules. 

(2) Start by Searching IIAs for ISDS. 

(3) Also search IIAs for legal rules for  

     quantification. 

(4) Where none exist in IIAs, search  
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(4) Establish liability: show clearly the nature, extent 

     and impact of interference. Where the victim’s act 

    or omission aggravated its injury, liability should 

    also show the nature, extent and impact of the 

    victims’ act or omission on the injury it suffered.  

      customary international law to find  

      international legal principles and rules on  

      reparation. 

(5) Search The Chorzow Factory Case  

      for the objective of reparation, and ILC 

      ARSIWA for further rules. 

 

Following steps One and Two will clearly identify and set out the legal scope and standard for quantification 

and valuation of damages.  

The nature of liability found will determine the legal standard for quantification and valuation of damages 

applicable to a given case. 

STAGE TWO 

CONTEXTUALISING THE BUSINESS VALUATION SCOPE OF QUANTIFICATION 

 

STEP ONE: DEFINE THE BUSINESS VALUATION SCOPE OF DAMAGES 

The choice of legal quantification and valuation standard determines the business valuation approach(s), 

methods and procedures applicable to a case. 

The business valuation approach(s), methods and procedures vary depending on the nature and impact of the 

interference on the investment. 

The legal standard defines the nature and impact (i.e., total loss of investment, significant loss of control over 

investment, and impairment to investment.) 

STEP TWO: LEGAL STANDARD AND BUSINESS VALUATION APPROACH(S), METHODS AND 

PROCEDURES APPLICABLE VIS A VIS THE NATURE AND IMPACT OF INTERFERENCE 

WITH INVESTMENT 

Total loss of investment 

- Lawful expropriation 

standard: used to 

determine the (FMV) of 

an investment. 

- Mostly adopts the 

backward- looking asset- 

based approach, and 

applies asset- based 

Significant loss of control over 

investment 

- Unlawful expropriation 

standard: used to determine 

full reparation, including loss 

of future earnings. 

Impairment to investment 

- Reparation standard 

such as restitution or 

compensation: used to 

determine full 

reparation for the loss 

suffered due to the 

impairment. 
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methods (replacement 

methods) such as 

Adjusted Book Value 

(ABV) (also known as 

Adjusted Net Asset 

Value) (ANAV), excess 

earnings method, the 

liquidation value method, 

and the reference to 

amount invested method. 

- It could also adopt the 

hybrid or mixed 

approach or, 

-  Contract- based 

approach which employs 

methods such as the 

before- and- after 

method, the yardstick 

method, and the market 

method. 

 

- Mostly adopts the forward- 

looking income- based 

approach, and applies income- 

based methods such as: 

- The DCF method, CCF 

method, and the WACC 

method. 

- It could also adopt the hybrid 

approach, 

- Or contract- based approach 

which employs methods such 

as the before- and- after 

method, the yardstick method, 

and the market method. 

 

 

- Mostly adopts the 

backward looking 

asset based approach, 

and applies asset- 

based methods 

(replacement methods) 

such as Adjusted Book 

Value (ABV), the 

reference to amount 

invested method, 

excess earning 

method, and the 

liquidation value 

method. 

- It could also adopt the 

hybrid or mixed 

approach, 

-  Or contract- based 

approach which 

employs methods such 

as the before- and- 

after method, the 

yardstick method, and 

the market method. 

- The method(s) and 

procedure adopted in 

this case depends on 

legal limitations such 

as if the investment is 

not a going concern, 

for instance; in this 

case, the aim of 

valuation is to 

determine the sunk 

cost of the investment. 

 

STAGE THREE 

HARMONISATION OF STAGES ONE AND TWO 

Bring Stages One and Two together to award legally assessed damage 

Legally assessed damages is a function of legal boundary and legal control: 
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- Legal boundary is set by the legal rules and principles of quantification and valuation of damages; 

- Legal control of business valuation is achieved by applying legal rules, principles, objectives and limits 

to reparation. 

Legally assessed damages in claims arising from breach of the FET standard of investment protection 

could be derived by:  

- Determining the value of the investment; 

- Determining the value of the loss in proportion to the impact of the interference on the investment (the 

nature, extent and impact of interference is defined by liability, therefore, clear liability is key if a legally 

limiting factor e.g. contributory fault is found, it should be clearly incorporated) or; 

- Determining the value of loss within the legal boundary set by the identified legal standard of 

quantification and valuation (where contributory fault is found, the value of the contribution should be 

determined and isolated, instead of calculating the loss and making subtractions for the contribution (e.g., 

75%-25%. It does not reflect the true value of the contributory fault) or; 

- Determine the value of the loss within the legal restrictions and limitations set by the legal standard of 

quantification and valuation, as well as the legal limits of compensation. 

 

 

 

From the above, it can be seen that an optimal framework for quantification and valuation 

of damages in claims arising from breach of the FET standard of protection should be one that has 

clear and predictable rules and guidelines. It should, depending on the circumstance of a case, 

apply suitable rules and guidelines. It should be able to adapt the circumstances of a case in a 

coherent and predictable manner, without distorting the impact. All the capabilities of the proposed 

optimal framework outlined in this chapter could assist arbitral tribunals and parties to an 

investment claim to adequately quantify and value damages in any claim arising from breach of 

the FET standard of investment protection. It can do so without distorting the loss suffered or its 

impact on the investment, while at the same time ensuring a just, balanced and effective outcome. 

The proposed framework is capable of producing this outcome for several reasons. Some of the 

reasons for this include: it has clear and predictable rules, it adopts a suitable approach, and it 

allows for prior predictability and risk assessment through replication and simulation.  

Fig.2 The framework for quantification and valuation of damages in claims arising from breach of the FET standard of 

protection under international investment law. 
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5.2 THE PROPOSED OPTIMAL FRAMEWORK FOR QUANTIFICATION AND 

VALUATION OF DAMAGES IN CLAIMS ARISING FROM BREACH OF THE 

FET STANDARD OF INVESTMENT PROTECTION UNDER INTERNATIONAL 

INVESTMENT LAW. 

 

The preceding section has identified the components, content and processes which are crucial to 

an optimal framework for quantification and valuation of damages. It also identified the elements 

from various components that need to be applied in different stages of the process of quantification 

and valuation of damages. This thesis identified that a framework needs to include the following 

elements in order to produce just/effective outcomes, and   become optimal, effective and 

predictable: 

1) A clear legal context that is informed by a well-defined legal scope for quantification 

and valuation of damages. This should clearly define legal rights and obligations, as 

well as applicable legal rules for quantification and valuation. Put differently, an 

optimal framework needs clear substantive and procedural rules. 

 

 

 

 

 

 

2) A clear business valuation context that is informed by a clearly defined business valuation 

scope, a clearly defined legal standard of valuation and clearly defined business valuation 

approach(s), methods and procedures. 

Legal Quantification Context 

 

 

 

   

Legal scope of quantification   Legal rights/ obligations   Legal rules of quantification 

Business Valuation Context 

 

 

 

Fig.3 Legal Component of Quantification and valuation. 
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3) Clearly harmonised legal scope / rules of quantification with the legal standard for valuation 

and business valuation rules to produce legally quantified damages. 

 

 

 

 

 

 

  

 

5.3 HYPOTHETICAL CASE STUDY TO TEST THE PROPOSED FRAMEWORK 

FOR QUANTIFICATION AND VALUATION OF DAMAGES 

 

This section will set out created a hypothetical case to test and assess the clarity and 

predictability of the proposed framework for quantification and valuation of damages in claims 

Legal standard for valuation Business valuation scope Business valuation approach(s), methods 

and procedures 

Harmonisation 

 

 

 

 

 

 

 

 

 

Legal Component Business Component 

Legally quantified and valued damages 

Fig.4 Business Component of Quantification and valuation 

Fig.4 Outcome of Harmornisation. 
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arising from a breach of the FET standard of investment protection.  The hypothetical case reflects 

some legally limiting factors that appear to be emerging in the course of an arbitral tribunal’s 

attempt to balance competing interests of parties involved in an investment. The emerging trend 

of incorporating legally limiting factors to quantum indicates arbitral tribunal’s effort to balance 

parties’ competing interests. Set out below is a hypothetical case study that shall be used in this 

thesis to test the proposed framework for quantification and valuation of damages in claims arising 

from a breach of the FET standard of investment protection under international investment law.  

This hypothetical case illustrates how some legally limiting factors may be incorporated into 

quantification and valuation of damages in a cogent and coherent manner. The hypothetical case 

was informed by several cases where contributory fault was found on the part of the claimants- 

investors, and where the impact of the interference with the investment was clearly incorporated. 

This led to the apportionment of loss between the investor and the host state on the basis of 

unclearly defined percentages. Cases where contributory fault was found include Occidental v 

Ecuador, Yukos v Russia,439 LG&G v Argentina and Copper Mesa v Ecuador. In Occidental v 

Ecuador, the arbitral tribunal found Ecuador liable for expropriating Occidental’s investment. It 

held that the investor was entitled to recover 100% of its loss. The 100% recovery also incorporated 

the 40% stake Occidental farmed out to AEC. However, the tribunal found the failure of Occidental 

to seek ministerial authorisation for the farmout to AEC which resulted in the caducidad amounted 

to a negligent and unlawful act. In the tribunals view, this contributed in a material and significant 

way to the loss suffered by Occidental. The tribunal, in exercising its “wide margin of discretion 

                                                           
439 For more on the Yukos case, see sabahi B. and Ziyaeva D. Yukos v. Russian Federation: Observations on the 
Tribunals Ruling on damages; Nappert S., The Yukos Awards- A Comment; Sadowski W., Yukos and Contributory 
Fault; Ziyaeva D., Arbitral Tribunals Tend to Pay Lip Service to the Chorzow Factory Reparation Principles, 
Disregarding the Context and Full Implication of the Dictum; Silberman M., When it comes to Applying the Chorzow, 
Arbitrators Stay on the Marked Paths in The Journal of Damages in International Arbitration vol. 2, No.2 p.1- 199, 
2015.  



153 
 

in apportioning fault”440  estimated that Occidental materially and significantly contributed to 25% 

of the injury it suffered as a result of the caducidad. The 25% contribution was held by the tribunal 

to be deductible from the 100% recovereable loss suffered by Occidental including the 40% stake 

which it farmed out to AEC.  

Ecuador filed for an annulment of the ICSID award on several grounds. One of the grounds 

included that the tribunal acted in excess of its powers by considering the 40% beneficial interest 

farmed out to AEC. The ICSID annulment Committee held that the tribunal had acted in excess of 

its powers by wrongfully assuming jurisdiction over the 40% stake owned by AEC on the ground 

that at the time of the Caducidad, Occidental only had full title over 60% of the investment, and 

was merely a nominee for the remaining 40% it farmed out to AEC.441 This means that Occidental 

was overcompensated when the tribunal held it was entitled to recover 100% of 100, instead of 

100% of 60.  

What this indicates is that the overall loss suffered by Occidental for which it was entitled 

to recover was not clearly identified. Until a recoverable loss is clearly identified, a proper 

foundation for effectively incorporating any legally limiting factor may not be set. Furthermore, it 

was unclear from the award if the arbitral tribunal isolated and quantified Occidentals’ “material” 

and “significant” contribution to the injury it suffered in any way other than by “its wide discretion to 

apportion fault”.442 The question that comes to mind here is, having found Occidentals conduct to 

be negligent and unlawful, could its percentage of contribution to the injury be different had the 

                                                           
440 See Occidental v Ecuador (award) Paragraph 670. 
441 See Occidental v Ecuador ICSID Case No. ARB/06/11 Decision on Annulment paragraphs 205, 269 and 270. For 
full details of the partial annulment, see also part VI paragraphs 136- 272.  
442 Ibid. 



154 
 

arbitral tribunal isolated and estimated the cost of Occidentals act? The process for isolating 

contributory fault in the proposed framework may make the task clearer.   

In Yukos v Russia, the arbitral tribunal found that Russia had unlawfully expropriated 

Yukos’ oil and gas investment. The tribunal found Russia’s response to Yukos’ tax avoidance/ 

abuse questionable and disproportionate.443 The tribunal found that Yukos’ abuse of low- tax 

regime by some of Yukos’ trading companies, and abuse of Cyprus- Russia DTA through 

questionable use has contributed in a material and significant way to the injury it suffered. The 

abuse was perpetuated through pre-tax improprieties and questionable arrangements by some of 

Yukos’ trading companies in the low tax area and questionable use of the Cyprus- Russia DTA444 

(tax avoidance).  The tribunal found that Yukos contributed to the injury it suffered in a material 

and significant way by its abuse of the system in some low- tax regions through tax avoidance.445 

It held further that Yukos’ use of the Cyprus- Russia DTA was questionable and also amounted to 

an abuse of the tax system (1634).446  

In this case, by paragraph 1121, the arbitral tribunal appears to lump the tax avoidance and 

questionable use of the DTA together upon finding that both resulted in an abuse of the system. 

The tribunal’s approach obscures the impact of the two separate forms of abuse on Yukos’ 

investment. This directly affects how any quantification can ascertain the cost or benefit of the 

specific abuse to the entire investment. Upon lumping both abuses together and holding that they 

amount to contributory fault, the tribunal exercised its wide discretion to apportion responsibility 

                                                           
443 Hulley Enterprise (Cyprus) v the federation of Russia Yukos paragraph 1579-1585. 
444 Yukos v Russia PCA Case No. AA 226 https://pcacases.com/web/sendAttach/418 (last visited 29/08/2016), 
paragraph 1576. 
445 Paragraph 1615. The Yukos case has since been annulled by the Courts in Netherlands the seat of the Yukos 
arbitration. 
446 Paragraph 1634. 

https://pcacases.com/web/sendAttach/418
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between Russia and Yukos at the proportion of 75%- 25%. Like in Occidental, it is unclear how 

the proportion was arrived at, other than by the tribunal asserting its “wide discretion”. This is an 

unsatisfactory result, which this thesis seek to address. 

It can be suggested that had the income stream from the trading companies which were 

involved in the abuse been calculated, and any accruable government taxes/ levies and lawful 

penalty for tax avoidance deduced, it may have given a fair estimate of the impact that the abuse 

of the low tax regime by the trading companies involved had on Yukos’s investment. Also, had 

any lawful deductions and penalties from any entity involved in the abuse of the DTA been taken 

into account, it could have provided a fair estimate of the impact of the DTA abuse to Yukos’ 

investment. Hence, it can be argued that, had the impact of both abuses been traced to the income 

stream of the offending trading companies, the tribunal may have arrived at a different 

apportionment from the 75- 25% it applied.   

In Gold reserve v Venezuela,447 which involved a claim brought by Gold Reserve inc. 

against Venezuela for the revocation of the claimant’s concession by the respondent, the claimant 

applied for an extension of its concession six months before the expiration of its original 

concession. Upon receipt of the application, the respondent did not get back to the claimant until 

after the expiration of the six months, after which the respondent informed the claimant that its 

application for extension was denied for lack of solvency. The tribunal held that by its silence for 

six months after the request was made, an approval of the extension was given by a “tacit 

administrative act” and that it was governed by the same rules as any administrative act.448 It held 

                                                           
447 Gold Reserve http://www.italaw.com/sites/default/files/case-documents/italaw4009.pdf (last visited 
07/09/2016). 
448  Gold Reserve paragraph 368 http://www.italaw.com/sites/default/files/case-documents/italaw4009.pdf (last 
visited 07/09/2016). 

http://www.italaw.com/sites/default/files/case-documents/italaw4009.pdf
http://www.italaw.com/sites/default/files/case-documents/italaw4009.pdf
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further that such administrative approved extension is irrevocable,449 except when undertaken in 

observance of the concessionaire’s due process rights.450 The tribunal found that the manner in 

which the revocation of some of the claimants’ investment was done amounted to a breach of the 

FET standard.451 On damages, the tribunal held that the breach by the respondent resulted in the 

total deprivation of the mining rights of the claimant.452 It further held that FMV is the appropriate 

methodology to apply in wiping out the consequences of the breach.453 By adopting the FMV 

method, the arbitral tribunal addressed a total loss of investment and adopted a backward looking 

approach to valuation. This is in line with pattern of arbitral approach (6) identified by this thesis. 

So long as the total loss is solely attributed to the respondent, it is possible and practically feasible 

to quantify and value such loss. 

In LG&E v Argentina, the arbitral tribunal found Argentina’s abrogation of specific 

regulatory guarantees (i.e., the tariff regime via pessification and abolition of PPI) to have resulted 

in loss to LG&E.454 This significantly reduced the value of LG&E’s investment (by 93% between 

2000- 2002).455 The reduction in value it found also resulted in the decrease in dividend distributed 

to shareholders.456 However, the tribunal also found that the value of the investment rebounded 

since the economic crisis.457 Consequently, the arbitral tribunal awarded LG&E compensation for 

its actual loss in the form of the dividend it could have earned but for the breach.458 The arbitral 

tribunal in this case found the method of quantification applied by both parties (the stock market 

                                                           
449 Paragraph 371. 
450 Paragraph 373. 
451 Paragraphs 614- 615. 
452 Paragraph 680. 
453 Paragraph 680. 
454 Paragraphs 47- 48. 
455 Paragraph 48. 
456 Paragraph 48. 
457 Paragraph 47. 
458 Paragrpah 58. 
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price of shares and the DCF) to be inadequate and opted for the one set out in Procedural Order 

No. 6.459 The arbitral tribunal went on to calculate the damages the claimant would have received 

but for the breach, and subtracted what it received, before subtracting the damage suffered during 

the state of necessity.460 It awarded the claimant historical loss of dividend plus damages for 

continuous breach of treaty, minus loss of dividend during the state of necessity.461  

The significance of this case to the hypothetical case includes the tribunal’s pursuit of a 

suitable approach to quantification and its clearly setting out what it took into account in the course 

of applying the Procedural Order No. 6. It also recognised the impact that the state of necessity 

had on the economy by subtracting the loss of dividend during the state of necessity. What makes 

the LG&E decision attractive to this hypothetical case are the tribunal’s recognition of 

quantification options available to it, the adoption of a suitable approach to quantification, and its 

clearly identifying and subtracting a non-compensable element (loss of dividend during a state of 

necessity) from the compensable element. 

 The hypothetical case also gained insight from Arif v Moldova, where the tribunal was 

able to isolate the impacted element (the Chisinau airport duty free store462) from the claim by the 

investor of interference with both the airport store and the border stores. Doing so gave the arbitral 

tribunal a clearer way of identifying a suitable business valuation approach, method and procedure 

to apply to its case. The link between clearly isolating the impacted element of a business and a 

suitable methodology was demonstrated in the tribunal’s rejection of the DCF method as 

unsuitable, and its opting for “wasted cost calculation”.463  This supports the component of the 

                                                           
459 Paragrpaph 59. 
460 Paragraphs 59 and 106. 
461 Paragraph 106. 
462 See Arif v Moldova Paragraphs 556, 559- 583. 
463 Arif paragraph 576. 
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proposed framework that sets out the process of clearly isolating the impacted part of an investment 

from the entire investment. 
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HYPOTHETICAL CASE 
 

This hypothetical case is used to test the framework for quantification and valuation of 

damages proposed by this thesis. 

Mock argument: How can legally limiting factors such as contributory fault be incorporated into 

the quantification and valuation of damages in claims arising from breach of the FET standard? 

Insights from Arif v Moldova, Occidental v Ecuador, Copper Mesa v Ecuador, Gold Reserve v 

Venezuela, Yukos v Russia, LG&G v Argentina. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Conclusions 

 

 

FACTS OF THE CASE. 

Yerwana is a fast growing economy close to the Narnaian Ocean with a population of12. 832.7.4 Million 

of the population is young and growing people. It also has one of the most unique marine biodiversity 

regimes in the world and huge gas reserves along with a substantial oil reserve. The country’s economy 

depends largely on tourism. A growing young population, increased demands for goods and services, and 

the desire to be competitive in a global economy put immense pressure on the country’s infrastructure and 

services. To provide its vibrant population with the necessary infrastructure needed to drive its economic 

growth, compete globally, and protect its marine ecosystem, Yerwana decided to diversify its economy. It 

decided to enhance its energy security by exploring its oil and gas resources, and increase its electricity 

capacity to meet its twin environmental sustainability ambition of eco and health tourism. To achieve that, 

Yerwana embarked on liberalisation of several sectors of its economy including infrastructure, natural 

resources, and financial services sectors. 

To attract the necessary investment, it passed an investment law, entered into several IIAs and entered 

into some long terms contracts. It had also, in several fora promoted and offered several incentives to 

potential investors in a given region of the country, including tax holiday, and subsequently lower taxes for 

electricity generated from renewable sources. These incentives attracted Tarabi energy into renewable 

energy generation. In line with its eco- sustainability agenda, and vast gas reserves, the country decided to 

scale down electricity generation from hydro to protect its delicate biodiversity by creating incentive for 

electricity generation from gas. It also needed to encourage investment in gas exploration. Some of the gas 

reserves exist in a terrain that is perceived as tough, and within the least developed region of the country. 
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To attract investment to the region, the state offered a five-year holiday and ten years of low tax. This 

incentive was only given to non- citizens of Yerwana. Consequently, a consortium of three investors, 

including Tarabi energy, came together and ventured into gas exploration through a company called Yerwana 

Gas Exploration Company (YGEP) Ltd; the consortium also established a gas power generating company 

called Bana Electricity Yerwana (BEY) Ltd. YGEP Ltd is also engaged in gas exploration in another region 

of the country where no tax break and low tax incentives were offered. This means YGEP had to pay higher 

taxes in region A than it would in region B. to minimise taxes in region A, YGEP registered its company in 

country X which had a double taxation treaty with Yerwana. It still maintained the four individuals who also 

partly own the other two companies that make up the consortium. Two out of four of this individuals are 

citizens of Yerwana. YGEP Ltd enjoyed a lot of privileges due to the friendship between its directors and 

the president of Yerwana. The company on several occasions bypassed procedure and went straight to the 

president for approvals. At the end of the president’s term, a new government came into office and demanded 

an account of all government revenues. This led to an audit that observed discrepancies in YGEP’s tax 

remittance which led to an investigation. During a government tax audit, the auditors discovered some 

inconsistencies in YGEP’s tax remittance. YGEP had on more than one occasion failed to make tax 

remittance to the government, delayed making the remittance in another instance, and in another instance, 

making less remittance than it ought to. The legal punishment for these offences in the first instance is to the 

payment of the properly computed taxes plus penalties. The step after that is a first formal warning, followed 

by a second formal warning, and the final step is the revocation of licence and withdrawal of license. 
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The auditors also discovered that the owners of the companies operating in region B and enjoying the tax 

incentives are Yerwana citizens and thus not entitled to the incentive, and also became suspicious of the 

double taxation treaties. A report was made to the government by the auditors, and the government 

commenced an investigation into YGEP’s tax remittance.   While the investigation was going on, and having 

complied with all the requirements of its concession, YEGP requested an approval of its EIA to enable it to 

commence gas exploration in Dalori 1 in the low tax region. YGEP’s request was denied by the regulator as 

not meeting the set requirement. One of the reasons cited for not meeting the requirement was that the 

investigation into YGEP’s tax dealings in the region makes untrustworthy, and makes its EIA suspicious. 

Yerwana subsequently revoked YGEP’s licences in both regions with no further explanation and offered the 

reserves to other investors. 

After several attempts to settle with the government (considering the amount of investment it committed 

to the project), YGEP instituted arbitration at ICSID on the grounds that Yerwana breached its obligation to 

provide YGEP’s investment fair and equitable treatment as contained in Art4 of the Yerwana and Fato BIT 

on the following ground; 

1 The government audit was discriminatory and designed to intimidate, harass  and tarnish the 

reputation of, or discredit YGEP; 

2 The audit was a witch hunt against some of the company’s directors; 

3 The proper official procedure for withdrawal  of licence was not followed; 

4 The denial of approval of the EIA on the ground that it did not meet the set requirement while at 

the same time linking the denial with the untrustworthiness and suspicious disposition of YGEP 

while citing the tax investigation raises questions on the goodfaith and due process applied in the 

denial. 

5 Linking the investigation and denial is unfair and inequitable as they are two different activities 

which are not connected in any way. 

 



162 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

 

6 The revocation of the licences and subsequent offer of the licences shows ulterior motive, and was 

in violation of Yerwana’s international obligation towards YGEP.  

7 The revocation of the concession confirms that denying the EIA approval was just a cover to 

maliciously harass and pursue Yerwana’s tax grudges against YGEP. 

YGEP seeks damages of $12.6 billion being the value of the loss its investment suffered in both regions A and 

B as a consequence of the unfair and inequitable interference by Yerwana with its investment. It also wants 

moral damages of $8 million for the psychological stress to four of its directors. It also seeks interest using the 

Libor rate as benchmark, to be awarded at a compounded 2% from the date of the award. It also wants Yerwana 

to bear YGEP’s entire legal cost which it estimates as $50 million. 

In their defence, Yerwana argued that actions of YGEP Ltd and its directors is in breach of Yerwana tax laws, 

and a violation of YGEP Ltds’ obligations both as a licensee and an investor in the country. It also argued that 

the loss suffered by YGEP was a direct consequence of its negligent and deliberate actions and attempt to 

defraud Yerwana. Yerwana further argued that had YGEP acted timely and in accordance with the law, the 

government would not have any cause to investigate and take the steps it did to protect its public’s interest. 

That YGEP’s actions were irresponsible, negligent and deliberate, making it soley responsible for the loss it 

suffered. That Yerwana acted in legitimate exercise of its powers to regulate investments in the country and the 

action taken was proportionate to the wrong doings discovered by the investigation. That YGEP is not entitled 

to compensation of any amount, and that its claims should be dismissed in totality, with YGEP bearing the 

Yerwana’s legal cost. 

 

Fig.5 Hypothetical case 



163 
 

Conclusions 

 

This chapter has laid out the potentially optimal framework for quantification and valuation of 

damages by adding a third standard of quantification and valuation to the FMV and Chorzow 

Factory’s hypothetical test. This standard is neither forward nor backward looking. It considers 

the nature, extent and impact of an interference to determine loss. It demonstrates how the 

proposed framework can be applied in order to produce a more predictable and transparent award 

of damages. The stages and steps involved in the process of quantification as proposed herein are 

a tool for accessing and testing the degree and level of compliance with rules of reparation by 

arbitral tribunals. The test subjects for the level of compliance of arbitral tribunals with the rules 

are arbitral awards and the hypothetical case developed in this chapter. It demonstrates some 

possible scenarios that this research envisages can produce a more beneficial outcome for 

investment arbitration. It also provides a suitable test subject that can allow for modification 

through further research to address other quantification challenges. The key benefit of the 

framework for quantification and valuation of damages developed in this chapter is that it creates 

a flexible and adaptable way of making the process of quantification and valuation of damages 

more transparent and predictable. The process of enhancing transparency and predictability 

developed by the proposed framework provides a clear way of ensuring certainty in an award of 

damages. The overall anticipated result of this is a more efficient and effective investment regime 

which allows all stakeholders to determine well in advance the likely impact that a finding of 

breach of the FET standard can have on them and the damages to be awarded.    
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CHAPTER SIX 

RESEARCH CONCLUSION 

Introduction 

 

The existing framework for quantification and valuation of damages applicable to claims 

arising from breach of the FET standard of investment protection exhibits certain structural and 

methodological flaws. Some of these flaws hinder optimal quantification and valuation of 

damages, resulting in over or under compensation. Every element and component of the 

framework is important to quantification and valuation. Ignoring or mis-applying any element or 

component could be detrimental to an award of damages and therefore could affect the sound 

administration of justice in a given case. This is especially so because the sound administration of 

justice is an investment tribunal’s principal task.464 While the framework is made up of several 

approaches that depend on a previous finding of liability, identifying and streamlining the 

appropriate approach to quantification and valuation of damages for any given liability is key to 

reducing or eliminating the structural and methodological flaws of the framework. 

The flaws can be traced to the substantive provision of FET contained in IIAs. Despite the 

challenges posed by determining its meaning and content in a given case, the FET standard appears 

to be there to protect the interest of the parties to an investment. How it does so depends on the 

nature, extent and scope of liability assigned in the course of arbitration proceedings. Most of the 

                                                           
464 The importance of good administration of justice “To achieve international co-operation in solving international 

problems of an economic, social, cultural, or humanitarian character…” Article 1(3) has been underscored by the 
Charter of the United Nations. In its Chapter XII, Article 76(d) which deals with International Trusteeship System 

provides as follows: “to ensure equal treatment in social, economic, and commercial matters for all 
Members of the United Nations and their, and also equal treatment for the latter in the administration of 
justice, with- out prejudice to the attainment of the fore- going objectives and subject to the provisions of 
Article 80.” http://www.icj-cij.org/documents/index.php?p1=4&p2=1&p3=0#Chapter14 (last visited 04/03/2017).  

This perhaps is the backbone of the International Court of Justice and other bodies charged with the dispensation of 
justice. 

 

http://www.icj-cij.org/documents/index.php?p1=4&p2=1&p3=0#Chapter14
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worrying flaws are prevalent in the quantum phase, where tribunals are called upon to quantify 

and value the loss suffered by the investor or the investment. These flaws cover standards, 

approaches, methods and procedures of valuation. Where an unsuitable legal standard is adopted 

for quantification and valuation, it may lead to the adoption of an unsuitable approach or unsuitable 

methods and procedures. Understanding the standard, approach and procedure to be applied to any 

category of liability is crucial to adopting an effective and suitable standard, approach, method and 

procedure for quantification and valuation of damages in claims arising from breach of the FET 

standard of investment protection. 

Understanding the applicable standards, approaches, methods and procedures in itself 

requires contextualising and conceptualising. This can be done by identifying and adopting a 

suitable analytical approach to quantification. Efficiency approach was adopted by this thesis to 

contextualise and conceptualise the investment regime. It allowed us to adapt the competitive 

market system model’s balancing mechanism (optimality). The balancing mechanism was used to 

set objective criteria for assessing and analysing the investment regime and the framework for 

quantification and valuation of damages. This in turn assisted us in developing a potentially clearer 

and more predictable and transparent framework for quantification and valuation of damages. The 

multiplier effect of this framework is a clearer, more predictable and more coherent FET standard, 

and a more effective investment regime. 

In the past, the FET standard had been just another artefact hidden in the corner of the 

investment regime museum. As the investment regime matured, unfolding events made the regime 

take a closer look at its past and re-evaluate some of its artefacts. This, among others, brought the 

FET standard out of the shadows to take centre stage in the museum of the investment regime. 

Then came the curiosity, the probing and better understanding of what FET is and its role in the 
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investment regime as an investment protection standard. The more the standard is probed, the more 

flaws and potential improvements are discovered and identified. But it also increases the risk of 

fundamental flaws being perpetuated. Notwithstanding the flaws, the standard has gained 

prominence, and interest has arisen in exploring its vast potential. This thesis is informed by 

research into developing a more effective structure for quantification and valuation of damages by 

employing the balancing capabilities of the FET standard of investment protection.  It seeks to 

enhance the legal optimality of the framework for quantification and valuation of damages by 

exploring further the balancing potential of the FET standard. This is with a view to proposing an 

optimal framework and methodology for quantification and valuation of damages. Doing so can 

potentially restore efficiency to the investment regime by balancing the interests of investors and 

host states. Through efficiency, this thesis seeks to proffer a more reliable way of quantifying and 

valuing damages, one which eliminates or minimises the risk of over or under compensation.    

The thesis began by studying the status and content of the FET standard of investment 

protection, which shed light on its challenges and potentials. Next, the research mapped out a 

strategy to use in harnessing the potentials of the standard, hence its choice of efficiency to restore 

and enhance the quantification framework and the regime’s effectiveness. This it did by setting 

out a strategy for determining an optimal framework and methodology for quantification and 

valuation of damages. Under or over compensation results in inefficiency and makes an optimal 

outcome less likely. Hence, the strategy was used to understand the rules and processes involved 

in quantification and valuation of damages in claims arising from breach of the FET standard.  The 

analysis done through using the adopted strategy helped us to identify the rule (s) and process (es) 

or the combination that is more likely to result in over or under compensation. Doing so enabled 

us to propose an optimal framework and methodology for quantification and valuation of damages 
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in claims arising from breach of the FET standard. The proposed framework is likely to reduce or 

eliminate the risk of over or under compensation when quantifying and valuing damages in claims 

arising from breach of the FET standard, particularly when contributory fault is incorporated.  

This chapter shall look back at the journey this thesis took in order to develop an optimal 

framework and methodology for quantification and valuation of damages in claims arising from 

breach of the FET standard of investment protection under international investment law. It will 

begin with an overall overview of the research by presenting an overview of each chapter of the 

thesis starting with Chapter One. Chapter One covered the research background. It considered the 

substantive provision of the FET standard of investment protection under international investment 

law. It addressed what exactly informed the research (research problem/ research question), the 

role of the FET standard and how effective or otherwise it has been as a tool in investment dispute 

resolution (research justification). It also discussed the anticipated research contributions.  

Chapter Two covered the analytical structure of this thesis. It discussed the analytical 

approach and research methodology adopted by this research. It addressed the reason behind the 

choice and what the choice seeks to achieve. Chapter Three covered the current rules, customs, 

approaches, methods and procedures for quantification and valuation of damages. It discussed the 

current arbitral approach to identifying these rules, customs, approaches, methods and procedures. 

It covered the current arbitral approach to applying them, and also identified the problem with the 

current framework. Chapter Four set out the structure of the proposed framework for quantification 

and valuation of damages. It covered arbitral approaches to quantification of damages. It 

contextualised the proposed framework for quantification and valuation of damages. It also 

discussed the building blocks of an optimal framework for quantification and valuation of 

damages.  
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Chapter Five laid out the proposed framework for quantification and valuation of damages. 

It covered the components and elements identified as essential for an optimal framework for 

quantification and valuation of damages. It outlined an optimal framework for quantification and 

valuation of damages.  It also discussed the various components, content and processes with their 

various elements and how they inter- relate. It concluded with a brief discussion of the hypothetical 

case developed to test the proposed optimal framework.    

Finally, we shall also discuss some of the observations made in the course of this thesis. 

We shall discuss the research findings and the contributions made to investment arbitration, and 

to the body of knowledge about international investment law, before offering our observations.  

6.1 THESIS OVERVIEW 

 

In the sub-sections that follow, the contents of each of the chapters of this thesis, together with 

their findings, will be summarised. 

6.1.1 CHAPTER ONE: Introduction 

 

 This thesis is inspired by the challenges facing quantification and valuation of damages in 

claims arising from breach of the FET standard of protection. 

The FET standard of protection has generated its fair share of debates, arguments and 

controversies, not because of what it stands for, but because of what it means and does in practice. 

What everyone appears to agree on is that FET has a key role to play in the investment regime, i.e, 

to balance protecting investment with protecting regulatory rights and powers. What the standard 

seeks to do is to determine what is fair between the parties. When such determination is made, 

justice can be said to be done. Although it is included in the majority of publicly available IIAs, 

the term fair and equitable does not appear to be clear and is considered vague and 
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indeterminate.465 Therein lies the problem and challenge of the FET standard. It is observed that 

the FET standard is inherently vague, and this has resulted in its inconsistent and incoherent 

application by arbitral tribunals. Some of the incoherence and inconsistencies are a result of arbitral 

tribunals’ attempt to ascribe a specific meaning to the term. Moving away from attempts to define 

FET paved the way for a focus by arbitral tribunals on determining its content. That too was not 

without its challenges, because it is difficult to clearly point out what its content should be. New 

generation BITs have attempted to address this problem by itemising what the standard should 

contain, or by listing what does not amount to its breach. While this brings little clarity on what 

the FET standard means to international investment law and arbitration, such scope identification 

may provide a glimpse into elements that may be vital to contextualising the standard.  

This thesis recognises that the FET standard can balance investment relationships and 

create a level playing field for all parties by providing damages sufficient enough to wipe out the 

impact of the injury caused by its breach. The purpose and role of the FET standard in the present 

stage of the investment regime is the focus here. This is because in the course of this research, it 

has been observed that arbitral tribunals attempt to balance investment protection and deference, 

hence the role and purpose of the FET as viewed within this context. Furthermore, the purpose and 

role of FET is viewed in this thesis within the context of the Competitive Investment Market Model 

developed in Chapter Two of this thesis, which views the FET standard as a corrective tool within 

ISDS.466   However, arbitral jurisprudence suggests that the prevailing process of determining 

damages in claims arising from breach of the FET standard is not doing its job in many cases. A 

                                                           
465 See Klager. 
466 For more on the purpose and role of the FET standard as introduced by this thesis, see illustrations on the 
Investment regime as a market place, and the role of damage in international investment arbitration on pages 58, 
56 and 55 respectively. See also the entire Chapter Two for more clarity on the role and purpose of the FET 
standard within the context of a Competitive Investment market as introduced by this thesis.  
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glimpse of this can be seen in the inconsistent and incoherent arbitral approach adopted. Some 

tribunals have applied the lawful expropriation standard to quantify and value damages, others 

have adopted the unlawful expropriation standard, with yet others have chosen neither standard. 

The inconsistent and incoherent approach likely results from the absence of provisions in nearly 

all publicly available IIAs on how to quantify and value damages in breach of the FET standard. 

This has resulted in arbitral tribunals having to rely on their discretion to choose how to proceed. 

In some cases, this exercise of discretion has resulted in the adoption of unsuitable processes. The 

impact of an unsuitable process is more glaring in awards where legally limiting factors are 

incorporated. Hence, the prevailing framework for quantification and valuation in FET claims is 

unclear and unpredictable.  This suggests why it is difficult for the standard to balance the 

relationship and create a level playing field.  

The first chapter found that the prevailing framework for quantification and valuation 

(which was developed on the backdrop of investment protection) is unsuitable for quantification 

and valuation of damages for breach of FET in a more evolved regime which increasingly 

acknowledges and affirms a host state’s right to regulate. This suggests that the prevailing 

framework is incapable of balancing relationships and creating a level playing field. The first 

chapter justified the reason for the research undertaken in this thesis by observing, among others, 

that if the framework for quantification and valuation of damages is not made clear and predictable 

either in IIAs, in arbitral awards, or in both, it will continue to result in over or under compensation 

in individual cases. Hence, the thesis seeks to find a solution to the problem by developing an 

optimal framework and methodology for quantification and valuation of damages in claims arising 

from breach of the FET standard. 
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As a first step, the opening chapter identified a research question and sub questions that 

could help develop the proposed framework. It also briefly described the approach and 

methodology adopted for the thesis.  

 

6.1.2 CHAPTER TWO: Analytical approach and methodology 

 

The second chapter discussed the research structure followed by this thesis. It explained 

the research approach and methodology adopted for the research.  This thesis was approached from 

an efficiency perspective, hence it contextualised the investment regime as a competitive 

investment market. Efficiency from an optimality stand point generally ensures that a participant 

in a system is not made better- off, while making the other participant (s) worse off. Where a 

participant is made worse off, it provides a mechanism for restoring balance by making the worse 

off party whole again. It corrects the distortion in a similar way as reparation does through the 

award of damages. Adopting efficiency as an approach allowed for objective assessment of the 

regime’s optimality or otherwise.  

Whatever the chosen perspective, the crucial and constant factor that underpins research 

such as this one is that an optimal framework could only be arrived at after critical and systematic 

analysis and review of various elements of the existing approach. This helps to contextualise and 

define the scope of the research, and to identify the key areas that are vital to the task. Such analysis 

and review require a clear, well defined approach and a well set out sequential and systematic 

analytical structure. The analytical structure defines the method, methodology and resources 

applied to the research. For instance, adopting a purely legal approach to this research may require 

review and analysis of legal theories, legal instruments, legal institutions etc. It may also require 
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adopting a legal research method that targets the impact of such laws on the stakeholders in order 

to find an optimal approach. It may also focus on methods that target legal instruments and law 

making instruments in order to arrive at an optimal method. If on the other hand the purpose of the 

research is to address the social impact of the prevalent method on stakeholders, in order to 

determine an optimal method, a socio- legal research approach could be adopted. It may give the 

research room to apply external measures in order to determine the social impact of the existing 

instruments (sociology of law). Also, where the research seeks to strengthen the theoretical base 

of quantification and valuation of damages, a theoretical legal research approach may be suitable 

for the task.  

On the other hand, where the research seeks to assess and control the impact of 

quantification on the regime and its stakeholders, an approach that accommodates the legal and 

business valuation elements may be suitable. The approach adopted here could clearly incorporate 

both elements in a clear, coherent and systematic way, one that conforms to the overall objective 

of the research. Upon literature review, it was found that several elements may justify the adoption 

and incorporation of any approach to any given research. However, whatever the approach adopted 

by any research, such an approach must have a sound theoretical underpinning and justification. 

For example, this thesis has adopted a Law and Economics (L&E) approach focusing one judicial 

decision-making (mainly associated with the Chicago School of Thought). L&E is a recognised 

area of study within the field of law. While it may be suitable for some legal research, it may not 

be suitable for others.    

In the course of this research, L&E was found to have been applied to several areas of law, 

with areas of property rights and tortious actions leading in this regard. The ability to interfere with 

property and rights of an investor by the host state, as well as the economic impact of interference 
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on the investor, the economic impact of awards on host states and its citizens (the tax payers who 

pay the amount awarded), the real and potential impact of interference, and the consequence of 

interference, among others, make the subject of this research suitable for economic analysis, which 

is interdisciplinary by nature. This approach enabled the research to contextualise and 

conceptualise the analytical structure (using the Competitive Market System Model (CMSM)) in 

a way that incorporated and accommodated the indeterminacy and consequential challenges 

encountered when quantifying and valuing damages in FET claims. It helped the thesis develop a 

workable and practical guidance to quantification and valuation of damages by considering the 

underlying interests behind the investment regime. It allowed the thesis to objectively determine a 

workable understanding of what “fair and equitable” means. This it did by exploring the FET 

standard as a rule for ensuring the efficiency of the regime while viewing damages as an incentive 

for parties to behave in a desired manner. 

One of the appealing aspects of efficiency to this thesis is that the mechanism for making 

a worse off participant better off again could be adapted and compared to damages which seek to 

make the injured investor whole again. The mechanism that the investment regime uses is 

compensation via ISDS. Where the mechanism does not work properly, it prevents compensation 

from making all parties better off and prevents ensuring a levelled playing field. Through its 

proposed framework, it allowed this thesis to eliminate the risk of arbitral tribunals relying on their 

“wide discretion” due to the vague nature of some rules and the lack of guidance in IIAs.   

6.1.3 CHAPTER THREE: Current framework for quantification and valuation of 

damages 

 

Over or under compensation threaten the inefficiency and ineffectiveness of the investment 

regime. Over and under compensation are also consequences of wrong choices of  a combination 
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of legal and business valuation rules, principles, standards, approaches, methods and procedures. 

Understanding the various applicable legal and business valuation rules, principles, standards, 

approaches, methods and procedures is key to optimality. Understanding how they make up the 

current framework for quantification and valuation of damages, and how they are being applied 

by arbitral tribunals is important, and so is the impact they have on quantification.  To understand 

how quantification leads to over or under compensation in FET claims and how it prevents 

optimality, the third chapter discussed the current rules, customs, principles, approaches and 

methodologies underlying quantification and valuation of FET damages. 

 The rules for quantification and valuation of damages cover vast areas of international 

investment law. They include primary and secondary rules that govern the various stages of 

investment arbitration, from substantive provisions contained in IIAs, to legal rules that define 

arbitration procedures, to simultaneous application of both legal and business valuation rules, 

principles, approaches, methods, methodologies, and procedures. Although the process of 

quantification and valuation of damages comprises diverse elements, the key to following the 

process efficiently lies in understanding and effectively applying the elements that are suitable to 

a claim before a tribunal. Given the absence of precedent in international investment law, in order 

to understand and appropriately apply the relevant rules to a claim, it becomes crucial for arbitral 

tribunals to contextualise the relevant and applicable rules on a case by case basis. This means that 

suitable and appropriate quantification rules vary from case to case. 

Despite this variation, the available rules remain the same; what differs is how they are 

applied. Over or under compensation is a function of applying wrong, unsuitable or inappropriate 

quantification and valuation rules. The applicable rules can be properly identified by determining 

the rules applicable to the different phases of arbitration. This means the rules applicable to 
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substantive law, those applicable to liability, and those applicable to quantum, respectively. While 

different rules apply to different phases of arbitration, they ultimately influence the quantum phase 

of arbitration. This makes attention to all the rules applicable to the various phases important. 

However, the impact of these rules on quantum is ignored in some arbitral awards. This can be 

seen in tribunals’ treatment of the quantum phase as an isolated and independent task. This perhaps 

accounts for the absence of analysis and justification for incorporating or removing certain factors 

from quantum in arbitral jurisprudence. This is illustrated by Occidental v Ecuador, Yukos v 

Russia, and Copper Mesa v Ecuador, where a contributory fault was found, but without a clear 

link between the fault and the apportionment of loss (75% to 25%). 467 

Arbitral approaches to quantification and valuation of damages vary widely, depending on 

the nature and extent of interference as well as the nature of the relationship between the parties to 

an investment. While these variations do not in themselves result in over or under compensation, 

not properly incorporating them could result in over or under compensation. In Teco v Guatemala, 

the arbitral tribunal adopted a hybrid approach to business valuation which was not properly 

incorporated. This resulted in the exclusion of a quantifying element of the investor’s claim. 

Adopting a hybrid approach requires understanding how each component of the approach applies, 

and clearly identifying which aspect of the claim each component should apply to. This way the 

arbitral tribunal can, with a degree of certainty, produce an optimal award. In Arif v Moldova, the 

arbitral tribunal held that Moldova interfered with Arif’s investment by treating it in an unfair and 

                                                           
467 Apportionment challenge is not peculiar to arbitrators, it is one faced by many judicial decision makers. A 
simulation exercise outside a court room on noneconomic loss valuation suggests how jurors struggle to apportion 
loss. Some split 50%- 50% between the parties while one doubled the defendants’ valuation. See Studdert, et al., 
LAW & CONTEMP. PROBS.,  (2011). p.58. The empirical research was carried out to investigate the allegations of 
perceived bias against doctors and hospitals by juries. The perceived bias in this case is otherwise known as the deep 
pocket hypothesis. The perception is based on the foundation that someone ought to pay when medical injuries 
happen. Ibid. p.58.  
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inequitable manner. It went to clearly identify and isolate the aspect of Arif’s investment that 

suffered a loss as a result of the unfair and inequitable treatment. Doing so helped the tribunal to 

clearly identify and determine an approach that could suitably quantify and value the isolated loss. 

It is the view of this thesis that the approach adopted in this case is commendable for its clarity, 

which set the tone for quantification and valuation of damages in the case.  The observation here 

is that the clearer and more precise the loss identified by tribunals, as exemplified by Arif, the 

more likely it is for the tribunal to adopt a suitable approach to quantification and valuation. This 

thesis suggests that the Arif v Moldova approach should serve as guide on how arbitral tribunals 

should clearly and precisely identify losses suffered by a claimant.  The Arif v Moldova approach 

supports the position of this thesis that the more knowledge and understanding of the approaches 

and process of quantification and valuation of damages by arbitral tribunals, the better the chances 

of producing an optimal award from the quantum perspective.  

The third chapter contextualised the current framework for quantification and valuation of 

damages in claims arising from breach of the FET standard of protection. The third chapter also 

identified the link between the legal and business valuation elements of quantum, which must be 

maintained at all times in order to produce optimal results. It was also observed that the current 

framework for quantification is made up of two legal standards of quantification (lawful 

expropriation and reparation). A problem with the prevailing framework is that in cases of partial 

impairment upon breach of the FET standard, where a forward or backward looking approach to 

valuation is unsuitable, there is no clear alternative approach. This results in incoherent approaches 

and, in the process, the link between the legal and economic/ mathematical elements of quantum 

gets severed.    
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6.1.4 CHAPTER FOUR: Building an optimal framework for quantification and 

valuation of damages. 

 

The fourth chapter identified the elements, components and processes involved in 

quantification and valuation of damages. It looked closely at arbitral jurisprudence in studying 

arbitral approaches toward quantification and valuation. An empirical research was carried out 

based on arbitral awards that found a breach of the FET standard of protection. The arbitral awards 

identified some patterns of approach to quantification and valuation of damages.  Seven patterns 

of arbitral approach were observed from the empirical research. Chapter Four further determined 

the approaches that are crucial to an optimal framework for quantification and valuation of 

damages. This helped the thesis to contextualise key components and elements of its proposed 

framework. These patterns indicate the various elements and components of the two standards that 

make up the current framework for quantification and valuation of damages.468 Hence, the goal of 

that chapter was to empirically identify and analyse arbitral jurisprudence in order to identify the 

patterns of approach taken by arbitral tribunals towards quantification and valuation of damages 

in claims arising from breach of the FET standard of protection. The empirical research allowed 

this thesis to determine the elements, components and processes that are crucial to an optimal 

framework and methodology for quantification and valuation of damages. This set the tone for 

determining the foundation for the framework proposed by this thesis. 

 

 

                                                           
468 The lack of a clear pattern of arbitral approaches to quantification in claims arising from breach of the FET 
standard in the current framework informs the reference to two main legal standards of quantification in this 
sentence. 
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6.1.5 CHAPTER FIVE: The proposed optimal framework for quantification and 

valuation of damages 

 

From the patterns of arbitral approach identified in Chapter Four, Chapter Five developed 

a proposed optimal framework and methodology for quantification and valuation of damages. It 

set out the elements, components and processes used as the building blocks of an optimal 

framework. It analysed the relationship between the elements, components and processes based 

upon which the chapter set out the stages, steps and processes that make up the proposed optimal 

framework. Moreover, it set out the sequence in which the legal and business valuation rules, 

principles, approaches, methods and procedures should be applied to produce an optimal outcome. 

It also developed a hypothetical case with which to test the proposed framework for flexibility and 

adaptability. The proposed framework can also be tested by having arbitral awards as real scenarios 

for testing the framework’s flexibility and adaptability.  

The proposed framework took into account the need for clarity and precision in the link 

between an interference and a loss, the link between the precise loss and the choice of a suitable 

and appropriate quantification and valuation approach, as well as the link between a suitable 

quantification and valuation approach and an optimal and effective arbitral award. By doing so, 

the proposed framework established and maintained a chain between the rules applicable to all 

phases of arbitration and an optimal and effective outcome. Sometimes these links appear to be 

missing in arbitral jurisprudence, leading to undesirable outcomes. Establishing the link, and 

maintaining the chain, ensures clarity and predictability of the framework for quantification and 

valuation of damages.  

The framework also took into account the factors that influence the variation in arbitral 

approaches to quantification and valuation of damages, and their impact. Understanding how the 
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identified patterns affect quantification and valuation of damages was important for the 

development of the proposed framework. It became an indicator and predictor of the potential 

outcome of quantification and valuation of damages in a claim. This created a systematic way of 

incorporating predictability into the prevailing framework for quantification and valuation of 

damages. 

This thesis identified the role of the FET standard as a key driver of the current shift in the 

evolving investment regime.469 Its main advantage is that it is a flexible tool that can balance the 

parties’ competing interests in an investment arbitration. It incorporates legally limiting factors to 

quantification in a way that does not make one party better off to the detriment of another. Hence, 

the proposed framework potentially establishes a predictable way of incorporating factors such as 

contributory fault into quantification and valuation of damages. It was found that the clearer and 

more precise the link between a contributory act and injury, the more predictable the loss suffered 

by the investor, and the easier and more precise it will be to quantify, value and incorporate it into 

the process of quantification. 

 Incorporating contributory fault into quantification and valuation of damages is a two- 

stage process: the first task is to identify fault and to link the same to injury. The next task is to 

quantify and value the loss attributable to the contribution. Finally, the tribunal must deduce the 

quantified loss attributable to the contribution from the overall loss. In other words, in the second 

stage, the tribunal is to quantify and value the overall loss less the quantified and deducted 

contribution. This not only creates a predictable way of applying contributory fault to 

quantification and valuation of damages, it also has the potential to reduce or eliminate the risk of 

                                                           
469 See Cameron P.D., p.231 for more on the more on the evolving investment regime.  
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over and under compensation, thereby enhancing the optimality of the framework for 

quantification and valuation of damages in claims arising from breach of the FET standard of 

investment protection under international investment law.      

The proposed framework considers balancing to be crucial to optimality, with the former 

being the driver of the latter. If indeed the international investment regime is shifting towards a 

more balanced approach and attitude towards international investment, then balancing competing 

interests is key to moving the existing framework for quantification and valuation of damages 

towards optimality. This means that arbitral tribunals will be expected to reach beyond the 

wordings of IIAs into the underlying interests that need to be protected. A more precise manner of 

determining loss, and properly incorporating the same into quantification and valuation before 

being translated into an award of damages provides a more gradual and adaptable way of 

minimising the disruptions that the shift could cause, particularly where a claim is brought under 

an old- generation IIA.  

Hence, the proposed framework is designed to enable the regime to better absorb and 

assimilate the shocks created by the evolving regime. Considering that the task of this thesis is to 

work towards an optimal framework and methodology for quantification and valuation of damages 

in claims arising from breach of the FET standard of investment protection, its aim is to explore 

harnessing the potential of the FET standard to do so. Its aim is to assess the existing framework 

in order to determine if it works or needs to be twigged or discarded altogether. This thesis finds 

that some aspects of the existing framework are workable, while others need tweaking and a new 

element needs to be added. The new element added is the process of effectively incorporating 

legally limiting factors into quantification and valuation of damages. This has been incorporated 

into the proposed framework. 
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6.2 RESEARCH OBSERVATIONS 

 

In the course of this research, several observations about the investment regime, the FET 

standard of investment protection, international investment arbitration, and quantification and 

valuation of damages were made. While some of the observations supported, and formed part of 

the findings made and solutions proffered by this research, others call for further and future 

research. Some of these observations are the following: 

1 The international investment regime is evolving. It started as a diplomatic tool used by 

states to engage each other on behalf of their citizens and to reduce friction and hostility. 

It became one that allowed the investor to engage states directly through IIAs, with the 

system being mainly skewed in favour of protecting the investment and the interest of the 

investor, with limited room for considering the interest of host states. While this was 

expected to enhance the rule of law and the better dispensation of justice, the backlash and 

criticisms of the regime suggest a disconnect between the fundamental purpose of the 

regime and the practical realities of operating it. This disconnect could be seen as the 

driving force behind the current evolution towards balance between investment protection 

and a host state’s regulatory powers/ public interest obligations,470 along with the 

knowledge and expertise garnered as the regime matures.  

The investment regime is gradually evolving into one that considers and protects 

the interests of both investors and host states.471 It suggests a shift from a rather one-sided 

to a more balanced system of investment protection. With this shift comes the need for 

some practical and realistic housekeeping in order to make the regime operate effectively. 

                                                           
470 See WIR 2015. 
471 For more on the evolving investment regime, see World Investment Report 2015 
http://unctad.org/en/PublicationChapters/wir2015ch4_en.pdf (last visited 28/08/2017) p. 120-126. 

http://unctad.org/en/PublicationChapters/wir2015ch4_en.pdf
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Issues that arise include how best to balance the competing interests; at what stage of the 

relationship or investment arrangement should the competing interests become important; 

and how can they be appropriately incorporated in order to incentivise stakeholders to 

behave in a manner that conforms with the expectations of the regime. This requires 

making several enquiries into, and endeavouring alignment of, domestic and foreign 

investment policies by states, as well as incorporating clear and adequate guidelines into 

IIAs. It requires gaining a better understanding of the regime and the complex interactions 

that go on within it. It also requires identifying and determining clear and appropriate 

guidelines to be incorporated into IIAs. How to make the evolving regime better able to 

cope with the changes that result from this shift could be an area for further research.     

2 This thesis views ISDS as a gateway for restoring efficiency to the investment. It observes 

that several factors could prevent ISDS from effectively balancing the interests of both 

investors and host states. Factors such as the extent and nature of arbitral discretion, 

knowledge and familiarity of arbitrators with certain aspects of arbitration, particularly 

quantification and valuation, and the role and behaviour of counsel, experts and arbitrators 

all impact  ISDS through arbitration. All these factors are potential candidates for further 

research. 

3 This thesis observes that incorporating ISDS into IIAs suggests a shift from a diplomatic 

approach to investment arrangements, to a formal and rule-based approach. This could 

possibly explain the call by some stakeholders for an international investment arbitration 

court as well as an appellate court to address the perceived shortcomings of the current 

annulment and set- aside mechanisms. While this may have arisen out of concern and 
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frustration with the annulment mechanism (or lack of it),472 it may appear that creating 

such formal institutions could defeat the primary reason behind investors’ preference for 

arbitration as opposed to litigation in the first place. The potential role, challenges and 

impact of such arrangements could be the subject of further research. 

4 Other potential areas for further research include the role of expert witnesses to an arbitral 

tribunal; the role, duty and obligations of counsel visa-vis arbitral tribunals; the impact of 

the extent of knowledge of arbitrators on matters of quantum to achieve more proper and 

effective quantification of damages (this may include selection of the kind of arbitrator that 

is suitable for the quantum phase of an arbitration). Others include third party funding, the 

arbitrator’s disclosure of interest, how suitable the prevailing arbitral rules are to cope with 

the current shift towards balance-; judging from annulment or set- aside decisions such as 

the Teco awards, Occidental, and most recently, the Yukos enforcement case, this will 

require a review of annulment and recognition and enforcement procedures.  

5 It has traditionally been observed by this thesis that the quantum phase of arbitration is 

likely the most difficult, delicate and crucial stage of an arbitration. It has been the most 

neglected aspect of the process by both parties and arbitral tribunals. Until recently, it was 

not uncommon to have an arbitral award running into hundreds of pages with only a few 

paragraphs or pages dedicated to quantum analysis. This has in many ways contributed to 

the challenges and criticisms of quantum awards. Although things appear to be improving, 

with many awards providing a more detailed and thorough analysis of quantum, some of 

these awards expose the implication of some of the issues that were generally taken for 

granted. For instance, it highlighted the potential for over or under compensation in 

                                                           
472 PROFITING FROM ANTI- ISDS PROPAGANDA Lavranos, N. Kluwer Arbitration Blog 
http://kluwerarbitrationblog.com/2016/10/11/profiting-anti-isds-propaganda/ (last visited 17/10/2016). 

http://kluwerarbitrationblog.com/2016/10/11/profiting-anti-isds-propaganda/
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situations where an unsuitable standard or methodology is applied. This may require further 

inquiry into the suitability or otherwise of combining various methods.  

6 Another observation is that the absence of detailed analysis of decisions on quantum in 

arbitral awards suggests limited or insufficient knowledge of approaches, methods and 

procedures for valuation of damages by arbitral tribunals. This appears to make tribunals 

vulnerable to criticism and attack. To a large extent, the backlash from, and criticisms of, 

awards that are perceived to have been ‘unfair’ have put arbitral tribunals under immense 

pressure to produce widely acceptable awards. The pressure from limited knowledge of 

valuation and the backlash/ criticisms could play out in two ways: it could either lead 

arbitral tribunals who feel pressured to commit errors in their awards. Or it could inspire 

them to be more proactive and attempt to find novel ways to balance the competing 

interests of parties.  

Such attempts could be seen in the Yukos case, where the arbitral tribunal attempted 

to balance the competing interests of Russia and Yukos by applying a legal limit 

(contributory fault) to its award. However, the lack of details regarding the extent and scope 

of the contribution displayed by the Yukos v Russia tribunal supports the observations and 

findings made in this thesis. It indicates that the prevailing framework for quantification 

and valuation of damages is unclear about how and when such factors should be 

incorporated. Some pertinent changes need to be made to the current framework for 

quantification and valuation of damages in order to provide clear and predictable guidelines 

that could support and assist tribunals to balance competing interests in an optimal manner, 

as this thesis has endeavoured to do. 
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7 This thesis observes that approaching at some of the challenges facing the investment 

regime through a different prism from the traditional one has the potential to provide 

workable solutions and options to the problems facing the evolving and adapting 

investment regime. For instance, looking at the regime from an inter/multi-disciplinary 

perspective could expand the international investment law’s analytical toolkit in a way that 

is most beneficial to the field. Work such as Jeswald Salacuse’s regime approach, Susan 

Frank’s empirical approach, and this thesis’ efficiency (market system) approach highlight 

the benefits of such approach. While there is an increase in multi-disciplinary international 

investment law research, more could be done in the area of quantum to reduce an 

arbitrator’s vulnerability to criticism and enhance the clarity and predictability of the 

framework for quantification and valuation of damages.  

8 Attempts have been made in treaty practice to understand and give meaning to the FET 

standard of investment protection. It could be argued that this is a futile expedition because, 

by its nature, the FET standard is designed not to have a clear and precise meaning so as to 

allow it to adapt to any given situation. Sequel to that, it may be more beneficial for 

international law and the investment regime to focus on understanding and emphasising its 

purpose, value and use as a tool for balancing and dispensing justice, instead of focusing 

on giving it meaning and scope. This is because even where, as can be seen from the new 

generation IIAs, states parties clearly determine the scope and content of the FET standard 

in their IIAs, there still exists the potential for a different outcome from what they had 

anticipated, particularly when assigning monetary value to the content, and when balancing 

the competing interests by incorporating contributory fault and other limiting factors such 

as mitigation and proximate cause. The potential impact of this new trend on the application 
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of the FET standard by arbitral tribunals, and its impact on quantification and valuation of 

damages in claims arising from breach of the FET standard, provides a potential area for 

further research, either as one research area, or broken down and addressed as two separate 

segments. 

Even with the FET standard’s indeterminacy, it can be argued that   a better way to 

clarify and strengthen the FET standard is through arbitral decisions rendered in individual 

cases. The wide discretion afforded by the terms of most IIAs may make this impossible. 

However, the arbitral decision making process could provide a better way for clarifying 

the meaning of FET. This is because making the framework for quantification and 

valuation of damages clear, predictable and transparent, makes the term clearer, more 

predictable and more coherent. This enhanced clarity, predictability and coherence 

ultimately reduces or regulates arbitral discretion and replaces it with a more desirable 

objective standard. Although this thesis has sought to make some contribution in this 

regard, the potential role that the arbitral decision making process (particularly the quantum 

process) can have on shaping and standardising the understanding of FET would benefit 

from further research. 

9 The inconsistencies and lack of clarity observed in arbitral jurisprudence suggest a need to 

properly and effectively explore and connect the underpinning theoretical foundations of 

some of the key principles and approaches applied in quantification and valuation of 

damages. A better understanding and clear distinction between international law sources 

and the nature of such principles could help develop better ways of quantification. 
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10 Third party funding: Third party funding (TPF) is a growing phenomenon in investment 

arbitration that allows parties to an investment arbitration to finance the considerable cost 

of investment arbitration.473 It may be described as non- recourse project finance, where 

repayment is expected to come from the projected proceeds of the project.474  It is a risk-

hedging mechanism whose rise has been attributed to several factors, including potential 

claimants’ insufficient financial means, the inventor’s reluctance to tie down funds in 

lengthy proceedings, and the uncertainty in effectively obtaining requested 

compensation.475 While TPF is arguably embraced as a cost/risk hedging mechanism, 

concerns exist about the control and influence that third party funders have or could have 

over investment arbitration, and its impact on transparency.476 With around sixteen known 

investment arbitrations which have addressed some aspects or consequences of TPF in 

investment arbitration,477 the resources in this area are building up in a way that sheds light 

on TPF in investment law. The transparency (disclosure) aspect of the consequence of TPF 

is still new and emerging.478 This could benefit from further research. 

 

 

                                                           
473 DeBrabandere E. D., Lepeltak J. Third-Party Funding in International Investment Arbitration ICSID Review, Vol. 

27, No. 2 (2012), pp. 379–398 doi:10.1093/icsidreview/sis017 Published Advance Access November 11, 2012 (last 

visited 19/09/2016). Hong Kong is in the process of reforming its laws to promote TPF and provide safeguards that 

to protect its users- See HONG KONG A STEP CLOSER TO REFORMING LAW ON FUNDING  

http://globalarbitrationreview.com/article/1069266/hong-kong-a-step-closer-to-reforming-law-on-

funding?utm_source=Law%20Business%20Research&utm_medium=email&utm_campaign=7631924_GAR%20Hea

dlines%2012%2F10%2F2016&dm_i=1KSF,4JKTW,J6AWGW,GU520,1 (last visited 17/10/2016).   
474 DeBrabandere p.379. 
475 DeBrabandere p.379. 
476 DeBrabandere p.379- 380. 
477 Honlet J-C., Recent decisions on third-party funding in investment arbitration ICSID Review, Vol. 30, No. 3 (2015), 

pp. 699–712 doi:10.1093/icsidreview/siv035 (last visited 19/09/2016). P.700. 
478 Honlet J-C., p.711. 

http://globalarbitrationreview.com/article/1069266/hong-kong-a-step-closer-to-reforming-law-on-funding?utm_source=Law%20Business%20Research&utm_medium=email&utm_campaign=7631924_GAR%20Headlines%2012%2F10%2F2016&dm_i=1KSF,4JKTW,J6AWGW,GU520,1
http://globalarbitrationreview.com/article/1069266/hong-kong-a-step-closer-to-reforming-law-on-funding?utm_source=Law%20Business%20Research&utm_medium=email&utm_campaign=7631924_GAR%20Headlines%2012%2F10%2F2016&dm_i=1KSF,4JKTW,J6AWGW,GU520,1
http://globalarbitrationreview.com/article/1069266/hong-kong-a-step-closer-to-reforming-law-on-funding?utm_source=Law%20Business%20Research&utm_medium=email&utm_campaign=7631924_GAR%20Headlines%2012%2F10%2F2016&dm_i=1KSF,4JKTW,J6AWGW,GU520,1
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11 The Ecuador annulment award 

 One aspect of quantification and valuation of damages that is yet to be explored in 

international investment law is the apportionment of contribution to injury between a 

claimant and a respondent.  In some cases, arbitral tribunals refer to their “wide margin of 

discretion” to apportion contribution. This appears to be the sole determinant of the 

proportions so assigned.479 Nowhere in these cases was a link established between the 

impact of the contribution and the proportion so apportioned. Although it is too early to 

tell, it can be argued that a pattern of apportionment is beginning to emerge in the form of 

75% to 25% in the absence of any clear justifiable correlation. Although in Copper Mesa 

Mining Corporation v. Republic of Ecuador,480  the tribunal found unlawful expropriation, 

breach of FET and Full Protection and Security, and it apportioned the contribution 70% 

to 30%, it followed the reasoning in MTD,481 Occidental and Yukos. 

12 The Occidental v Ecuador award is significant because of the dissent by one of the 

arbitrators who took into consideration the need to clearly establish what the entire 

investment in that case was, or how the proportion of responsibility should be apportioned 

between the parties. It makes apparent the need to have a discourse on apportioning 

contribution, and the need for further research into suitable and appropriate means of 

apportioning responsibility.  The Occidental v Ecuador annulment award further supports 

the need to find a way to clearly determine the extent and impact of contributory fault so 

as to effectively isolate it from the compensable element of a claim. 

                                                           
479 See Occidental v Ecuador (annulment) and Yukos v Russia. 
480 PCA Case No. 2012-2, Award (Redacted), 15 March 2016. 
481 The MTD tribunal apportioned the contribution in ratio 50% to 50%. 
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There is a need to probe the justification for the 75%- 25% apportionment of 

contribution to injury and to establish its legal and practical basis, as well as its impact and 

implication on quantification and valuation of damages. While this thesis has sought to 

make some contributions in this regard, the justification needs to be probed further by 

future research with a view to developing a more efficient and effective process for its 

apportionment. 

13 Effect of the Teco annulment on the use of hybrid methods 

The annulment award in Teco v Guatemala is another teaching moment for quantification 

and valuation of damages. It underscores the need for arbitral tribunals to clearly 

understand the methods and procedures applicable to various valuation approaches and 

methods. It also means that arbitral tribunals need to be more aware of the consequence of 

misapplying valuation procedures should they choose to adopt a hybrid approach to 

valuation. As this thesis has reiterated, to avoid any pitfalls in adopting a hybrid approach, 

there is a need for arbitral tribunals to first clearly isolate the elements of valuation, and 

clearly identify which valuation approach applies to each of the isolated valuation 

elements. Isolating elements paves the way for clarity of the process. Clarity provides a 

means for verification, which is the first step towards transparency and predictability. In 

other words, transparency and predictability of the process of quantification and valuation 

of damages hinge on clarity. The Teco annulment award makes the need for clarity and 

awareness of any pitfall in the application of a hybrid method valuation all the more 

compelling. Understanding the framework and process of adopting a hybrid approach to 

quantification and valuation of damages presents an area for further research. 
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14 Making the case for quantum 

One of the most glaring shortcomings of the investment regime is the perceived over or 

under compensation in awards. This makes quantum crucial to the perception and 

legitimacy of international investment arbitration as a dispute settlement mechanism. If the 

process of quantification and valuation is made clear, transparent and predictable, it 

reduces the potential of the investment regime being perceived as being lopsided, and 

arbitrators as being biased towards one party to the detriment of the other. We believe that 

quantum is the key to a clear, stable, transparent and predictable investment regime. This 

thesis is a step towards harnessing the potential of quantification and valuation 

methodology to enhance the stability, transparency and predictability of the investment 

regime. It does so by proposing a framework which, when applied to quantum, can result 

in a more effective and efficient award of damages in any given case. While the risk of 

over or under compensation may never be completely eliminated in international 

investment arbitration, the framework for quantification and valuation of damages 

proposed by this thesis could potentially reduce the risk to a minimum. 

15 Duty of counsel to assist the tribunal 

 It has been observed by this thesis that some of the duties of counsel are not limited to 

their clients. Nowhere in international investment arbitration is the duty of counsel to assist 

the tribunal more crucial than in the quantum phase of an arbitration. This is because of the 

limitation caused by the lack of technical quantification skills of many lawyers, some of 

whom sit as arbitrators. Counsel can assist the tribunal to arrive at optimal quantum awards 

by deploying the expertise it obtains from its experts in a more accessible and user friendly 

manner that could assist the tribunal. Another way counsel can assist the tribunal is by 
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reviewing the way in which expert witnesses are led in examination, as well as how an 

opponents’ witness is cross examined.482  There is the need to approach expert witness 

testimony from the perspective of assisting the tribunal to arrive at an informed decision 

on damages, and not from an adversarial perspective. 

16 Arbitrator Skills 

This is another key issue in international investment arbitration. A major challenge faced 

by arbitrators is limited, or lack of, valuation skills to interpret expert reports and convert 

them into a legal award of damages.483 Being lawyers, many arbitrators lack the skills to 

interpret valuation models and to engage them. Arbitral jurisprudence points to limitations 

in the form and nature of analysis of quantum in some awards. Some of these decisions are 

very brief, while others do not properly explain the methodology underlying the quantum 

decision. It also suggests that sometimes only limited attention is paid to what arguably is 

the most important part of an award.  This limitation sometimes results in over or under 

compensation. Teco v Guatemala is an example of where a hybrid approach was adopted 

by the tribunal and it appears that the tribunal was not fully aware of how to make the 

valuation approach employed in the hybrid to complement each other and the risks 

involved in not applying them properly. To do so, the arbitral tribunal needed to understand 

the methods and procedures that make up each of the chosen approaches, and to clearly 

outline what to apply each of them to. Knowledge of the approaches, methods and 

                                                           
482 See conference material, 3rd conference on damages in international arbitration organised by Juris Conferences 
LLC, held at New York, on 6 October 2014.  
483 For various reasons, people find it challenging to generate quantitative judgments. Some of the reasons proffered 
for these challenges include: suffering from low numeracy, potential for systematic bias and numerical judgments 
not mapping onto linear scales. See Reyna, et al., PSYCHOLOGY, PUBLIC POLICY AND LAW (2015). p.280-281. 
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procedures of valuation could provide arbitrators with the necessary skills to apply them 

properly in similar cases. 

Hence, a better understanding of business, investment and valuation may enhance 

arbitrators’ quantification and valuation skills. Although arbitral jurisprudence suggests a 

need to change arbitral attitudes towards quantum, more needs to be done in order to 

properly convert expert valuation into an award of damages. There is a need to understand 

the challenges caused by an arbitrator’s limited quantification and valuation skills. 

Identifying ways to enhance these skills and to prevent the present limitation from 

impacting negatively on quantification and valuation of damages is an area that could 

benefit from further research. 

17 Duty of an expert to a tribunal 

There is the need for further research into the role of experts in investment arbitration. In 

the view of this thesis, the duty of the expert should go beyond presenting his opinion on 

behalf of the party appointing the expert.484 It should extend to assisting the tribunal in 

understanding the technical information the expert presented. The expert can do so by 

presenting the testimony in an unbiased and informative manner that provides all 

participants with a better understanding of the subject of the testimony. Further research 

could help one navigate through the challenges and limitations that may hinder the ability 

of expert witnesses to assisting arbitral tribunals. It should cover the role of expert witness 

conferencing (sometimes referred to as “hot tubbing”) and its impact on arbitral decision- 

making. 

                                                           
484 For more on duty of expert, see Howard Rosen, How useful are Part- Appointed Experts in International 

Arbitration? The Journal of Damage in International Arbitration Vol.1, No.2 p. 1- 8 2014 
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18 Number of arbitrators suitable to quantum 

There is no doubt that arbitral tribunals need considerable skills to produce effective and 

enforceable awards of damages. Diverse set of skills are required for different, or at least 

two, phases of a proceeding underlying an award. Additional technical valuation skills may 

be required in the quantum phase of arbitration. Considering the challenges caused by 

limited valuation skills on the part of an arbitrator, in order to produce efficient and 

effective awards on damages, there is a need to analyse and reflect on the composition of 

arbitral tribunals in the quantum phase of arbitration. It has been observed by this thesis 

that there are several ways to provide an arbitral tribunal with quantum expertise. For 

instance, each party’s expert testimony could be presented and examined in a way that 

guides arbitral tribunals on how to proceed with quantum. This could be done by counsel 

being less adversarial and more objectively informative.  

The skill of arbitrators and the quality of quantum awards could be further enhanced 

where an arbitral tribunal appoints an assessor or expert to assist it in understanding expert 

testimony. Some arbitration rules expressly empower arbitral tribunals to appoint experts, 

for instance, Article 21 LCIA Arbitration Rules (2014), which deals with “Expert(s) to 

Arbitral Tribunal”, empowers an arbitral tribunal to appoint one or more experts who shall 

report to the tribunal in writing on issues identified by the tribunal.485 A similar provision 

is found in Article 25(3) ICC Rules,486 and Art 34(1) - (3) SCC Arbitration Rules487 and 

                                                           
485 See Article 21(1-5) LCIA Arbitration Rules (2014) http://www.lcia.org/Dispute_Resolution_Services/lcia-

arbitration-rules-2014. aspx#Article 21 (last visited 06/04/2017).  
486 ICC (International Chamber of Commerce) Arbitration Rules 2017 and 2014 Mediation Rules, 
https://cdn.iccwbo.org/content/uploads/sites/3/2017/01/ICC-2017-Arbitration-and-2014-Mediation-Rules-
English-version.pdf (last visited 06/04/2017) 
487 SCC (Stockholm Chamber of Commerce) Arbitration Rules 2017, 
http://www.sccinstitute.com/media/169838/arbitration_rules_eng_17_web.pdf (last visited 06/04/2017). 

http://www.lcia.org/Dispute_Resolution_Services/lcia-arbitration-rules-2014
http://www.lcia.org/Dispute_Resolution_Services/lcia-arbitration-rules-2014
https://cdn.iccwbo.org/content/uploads/sites/3/2017/01/ICC-2017-Arbitration-and-2014-Mediation-Rules-English-version.pdf
https://cdn.iccwbo.org/content/uploads/sites/3/2017/01/ICC-2017-Arbitration-and-2014-Mediation-Rules-English-version.pdf
http://www.sccinstitute.com/media/169838/arbitration_rules_eng_17_web.pdf
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Article 29(1)-(5) UNCITRAL Arbitration Rules.488 Other arbitration rules empowering 

arbitral tribunals to appoint experts were not expressly worded. For instance, Rule 37(2a-

c) ICSID Convention provides as follows: 

 (2) After consulting both parties, the Tribunal may allow a person or entity that is not a party to the 

dispute (in this Rule called the “nondisputing party”) to file a written submission with the Tribunal 

regarding a matter within the scope of the dispute. In determining whether to allow such a filing, the 

Tribunal shall consider, among other things, the extent to which:  

(a) the non-disputing party submission would assist the Tribunal in the determination of a factual or legal 

issue related to the proceeding by bringing a perspective, particular knowledge or insight that is different 

from that of the disputing parties;  

(b) the non-disputing party submission would address a matter within the scope of the dispute;  

(c) the non-disputing party has a significant interest in the proceeding. The Tribunal shall ensure that the 

non-disputing party submission does not disrupt the proceeding or unduly burden or unfairly prejudice 

either party, and that both parties are given an opportunity to present their observations on the non-

disputing party submission. 489  

This could, among others, empower arbitral tribunals to appoint experts, although from our 

point of view, sub-section (c) could be contentious. Notwithstanding the wording of these 

arbitration rules, arbitral jurisprudence suggests that tribunals have exercised their power to 

appoint independent experts. In  Suez and Vivendi v Argentina and AWG Group v Argentina, the 

arbitral tribunal found it necessary to appoint an independent expert, and it agreed in its decision 

on liability to appoint one. An independent expert was appointed to assist the tribunal in its 

determination of damages.490 In his separate opinion issued in Siemens v. Argentina, Prof. 

                                                           
488 UNCITRAL Arbitration Rules 2013 http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-
2013/UNCITRAL-Arbitration-Rules-2013-e.pdf (last visited 06/04/2017) 
489 ICSID CONVENTION, REGULATIONS AND RULES 

https://icsid.worldbank.org/en/Documents/resources/2006%20CRR_English-final.pdf (last visited 06/04/2017) 

490 Paragraphs 8-12 ICSID Case No. ARB/03/19, Award, 9 April 2015, 

https://www.investorstatelawguide.com/documents/documents/IC-0039-

14%20%20Suez%20Barcelona%20and%20Vivendi%20v.%20Argentina%20-%20Award%20-

C.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100#IC/0039/14,pa8 (last visited 06/04/2017).  

http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-2013/UNCITRAL-Arbitration-Rules-2013-e.pdf
http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-2013/UNCITRAL-Arbitration-Rules-2013-e.pdf
https://icsid.worldbank.org/en/Documents/resources/2006%20CRR_English-final.pdf
https://www.investorstatelawguide.com/documents/documents/IC-0039-14%20%20Suez%20Barcelona%20and%20Vivendi%20v.%20Argentina%20-%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100#IC/0039/14,pa8
https://www.investorstatelawguide.com/documents/documents/IC-0039-14%20%20Suez%20Barcelona%20and%20Vivendi%20v.%20Argentina%20-%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100#IC/0039/14,pa8
https://www.investorstatelawguide.com/documents/documents/IC-0039-14%20%20Suez%20Barcelona%20and%20Vivendi%20v.%20Argentina%20-%20Award%20-C.pdf?toolbar=1&navpanes=0&statusbar=0&zoom=100#IC/0039/14,pa8
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Domingo Bello argued that the services of an independent expert should have been sought by the 

arbitral tribunal in complex valuation and financial issues such as the one brought before the 

tribunal in this case.491 This also suggests that arbitral tribunals are mindful of the need to invoke 

the power to appoint an independent expert when the need arises.      

Another way this may be done is by ensuring that the panel includes a valuation expert, 

although this may in some instances mean that the valuation expert- arbitrator may lack the legal 

skills necessary for the pre- quantum phase, or for understanding the tribunal’s award on liability. 

The potential advantages and risks of appointing a valuation expert as an arbitrator is an area that 

could benefit from further research. So is the number and composition of arbitrators that may be 

adequate to produce an optimal award of damages. 

19 Qualities of an optimal award 

This thesis observes that there is no benchmark for an optimal award of damages. There is 

no single benchmark for what a good award should be. However, various institutions have 

guidelines on what an award should contain. For instance, ICSID Convention, Regulations 

and Rules, Rules of Procedure for Arbitration Proceedings Part F Chapter VI, Rule 47, 

provides as follows: 

"(1) The award shall be in writing and shall contain: 

(a) a precise designation of each party; 

(b) a statement that the Tribunal was established under the Convention, and a description of 

the method of its constitution; 

(c) the name of each member of the Tribunal, and an identification of the appointing authority 

of each; 

(d) the names of the agents, counsel and advocates of the parties; 

                                                           
491 Paragraphs 2-5 ICSID Case NO. ARB/02/8, Separate Opinion from Professor Domingo Bello Janiero, 30 January 
2007 https://www.investorstatelawguide.com/documents/documents/IC-0018 
03%20Siemens.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0018/03,pa3  
(last visited 06/04/2017).  

https://www.investorstatelawguide.com/documents/documents/IC-0018%2003%20Siemens.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0018/03,pa3
https://www.investorstatelawguide.com/documents/documents/IC-0018%2003%20Siemens.pdf?toolbar=1&navpanes=0&statusbar=0&view=FitBH&scrollbar=1&zoom=100#IC/0018/03,pa3
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(e) the dates and place of the sittings of the Tribunal; 

(f) a summary of the proceeding; 

(g) a statement of the facts as found by the Tribunal; 

(h) the submissions of the parties; 

(i) the decision of the Tribunal on every question submitted to it, together with the reasons 

upon which the decision is based; and 

(j) any decision of the Tribunal regarding the cost of the proceeding. 

(2) The award shall be signed by the members of the Tribunal who voted for it; the date of 

each signature shall be indicated. 

(3) Any member of the Tribunal may attach his individual opinion to the award, whether he 

dissents from the majority or not, or a statement of his dissent.”492 

 

Article 34 of the UNCITRAL Rules on Transparency in Treaty- Based Investor- State Arbitration 

2014, Section IV, The award, Form and effect of the award, provides as follows: 

“1. The arbitral tribunal may make separate awards on different issues at different times. 

2. All awards shall be made in writing and shall be final and binding on the parties. The parties shall 

carry out all awards without delay. 

3. the arbitral tribunal shall state the reasons upon which the award is based, unless the parties have 

agreed that no reasons are to be given. 

4. An award shall be signed by the arbitrators and it shall contain the date on which the award was 

made and indicate the place of arbitration. Where there is more than one arbitrator and any of them fails 

to sign, the award shall state the reason for the absence of the signature. 

5. An award may be made public with the consent of all parties or where and to the extent disclosure 

is required of a party by legal duty, to protect or pursue a legal right or in relation to legal proceedings 

before a court of competent authority. 

6 Copies of the award signed by the arbitrators shall be communicated to the parties by the arbitral 

tribunal.” 493 

 

Bearing in mind institutional guidance on the form and content of an award, and considering 

the shortcomings of some arbitral awards, the challenges posed to quantification by the lack of 

                                                           
492  ICSID Convention, Regulations, and Rules (Arbitration Rules) (as Amended and Effective April 10, 2006) 

https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/partF-chap06.htm (last visited 22/08/2016). 
493 UNCITRAL Rules in Transparency in Treaty- based Investor- State Arbitration (effective date: 1 April 2014) 

http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2014Transparency.html (last visited 22/08/2016). 

 

https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/partF-chap06.htm
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2014Transparency.html
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guidance on quantification, and the needs of researchers, raise the question: what is the key 

characteristic of a solid damages award? What is the yardstick for determining a good damages 

award?  Based on the proposed framework for quantification and valuation of damages developed 

earlier in this thesis, a checklist of the qualities of a good damages award could be proffered as 

follows: 

1 The award should clearly identify and apply the applicable substantive rules. 

2 It should clearly identify and apply legal quantification and valuation rules and 

standards. 

3 It should clearly establish a link between liability and reparation. 

4 It should clearly distinguish between compensable and non-compensable elements 

of a claim. 

5 It should clearly establish a link between any legally limiting factor and the injury 

suffered by a claimant. 

6 It should clearly establish a link between the legal rules of quantification and 

valuation, and business rules (approaches, methods and procedures) of valuation. 

7 In a case where contributory fault is found, a clear and justifiable link between the 

contributory act and the proportion of blame attributed to the act should be 

provided. 

8 The award should be easy to read and follow (using appropriate post markers). 

9 The processes involved should be applied and stated in a sequential manner.   

 

While there is no easy way of describing or defining what makes a solid damages award, from 

the above checklist it can be seen that a good award of damages is one whose processes are clear, 
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transparent and predictable. It is one in which clarity, transparency and predictability minimise the 

risk of over or under compensation. Such an award should make it possible for all users and 

potential parties to predict, with some degree of certainty, the possible outcome of similar claims 

presented in a system devoid of precedent.  

20 Calls for an appellate investment body 

There have been increasing calls for an appellate body in the investment community, and 

proposals have been made by stakeholders such as the EU. While this may sound appealing 

and even justifiable to some, it may pose a challenge, particularly as it is proposed for a 

system which specifically came into existence as an alternative to formal institutional 

litigation. Although a lot has been said about it, the challenges, potentials and possible 

impact of such an appellate system to investment arbitration and the investment regime is 

an area that can benefit from further research.  

21 Should impact be a deciding factor in choice of quantification and valuation of damages? 

The overall objective of compensation is to ensure justice by restoring the injured party to 

a position it could have been in but for the injury. Achieving this objective involves a series 

of elements. It starts with the choice of the standard and approach to quantification and 

valuation. Arbitral jurisprudence suggests that the impact of an injurious act plays a 

significant role in quantification and valuation of damages. The role it plays varies 

depending on whether it results in total, significant or partial loss of investment. Hence, 

given its significance to quantification and valuation of damages, and being mindful of the 

weight given to it in some arbitral awards, should impact be a deciding factor in choosing 

the standard and approach to quantification and valuation of damages? The question 

became pertinent because it appeared to be highly significant in some arbitral awards. In 
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Yukos, for instance, the focus of the arbitral tribunal on the impact of Russia’s action can 

be seen as overshadowing the impact of claimants’ tax evasion, so much so that the 

consequence was arguably less significant than the contributory action. The role of impact 

on decision- making and choice of quantification and valuation standards, rules, methods 

and approaches can benefit from further research to ascertain its place in quantum. 

22 This thesis observed from arbitral jurisprudence that presently, there appears to be no 

discernible link between the legal and financial elements of quantification and valuation of 

damages. The thesis further observes that more attention is given to the quantum phase of 

arbitration now that it was the case before.494 This led to the current efforts by many 

stakeholders to better understand the framework for quantification and valuation of 

damages. Consequently, there are some developments that may not have been covered by 

this thesis. For instance, in December 2016, a task force on damages in international 

arbitration was set up jointly by the International Council for Commercial Arbitration 

(ICCA) and the American Society of International Law (ASIL) to address quantification 

of damages in international arbitration which the organisations feel is an area that is 

important, but which is often ignored.495 In carrying out it assignment, the taskforce 

organised a seminar on damages which will take place at ICSID in Washington DC on 11 

April 20217 where it will present its ongoing work in DC. No doubt, the emergence of this 

taskforce further supports our position in this thesis that quantification and valuation of 

damages is ignored, and needs to be better understood so as to better dispense justice. While 

                                                           
494 An example is the taxforce on damages. 
495 See ICCA- ASIL Task Force on Damages, http://www.arbitration-icca.org/projects/ICCA-ASIL-Task-Force-on-
Damages.html (last visited 06/04/2017). 

http://www.arbitration-icca.org/projects/ICCA-ASIL-Task-Force-on-Damages.html
http://www.arbitration-icca.org/projects/ICCA-ASIL-Task-Force-on-Damages.html
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the seminar could potentially make apt contribution to this thesis, time constraint prevents 

us from benefiting from the outcome of the seminar. 

 

a. RESEARCH FINDINGS  

 

1 The main research question posed in this thesis is what the optimal framework for 

quantification and valuation of damages is. This thesis finds that at the present, there is no 

single optimal method for quantification and valuation of damages in claims arising from 

breach of the FET standard of investment protection. This is because an optimal method in 

any given case depends on the nature, extent and impact of host state interference and the 

injury resulting therefrom. Therefore, the optimal method for quantification and valuation 

of damages in a given case depends on the nature, extent and impact of the interference 

with an investment. The prevailing methods of quantification and valuation of damages are 

embodied in a framework which is composed of legal standards for quantification and 

valuation of damages, and legal and business rules and methods of valuation which are 

applied in different ways by arbitral tribunals, depending on the nature, extent and impact 

of interference and resulting injury. 

2 An optimal method of quantification and valuation of damages can be achieved by clearly 

identifying suitable legal standards and approaches to quantification and valuation of 

damages in claims arising from breach of the FET standard. The current approach does not 

include a clear process of incorporating legally limiting factors, such as contributory fault, 

into quantification and valuation of damages, and there is a need to clearly establish a 

process of incorporating contributory fault into quantification and valuation of damages. 
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b. RESEARCH CONTRIBUTIONS 

 

This thesis makes several contributions to international investment arbitration and 

international investment law as an area of study in the field of law. The contributions made by the 

thesis have both practical and academic significance. The practical significance of this thesis is 

that it provides guidance, through the proposed framework for quantification and valuation of 

damages, on how to quantify and value damages in claims arising from breach of the FET standard 

of investment protection under international investment law. Set forth below is a summary of the 

contributions made by this thesis to the development and growth of international investment law 

and arbitration:- 

1 The main contribution of this thesis is that it has suggested an optimal legal framework 

and methodology for quantification and valuation of damages in claims arising from breach 

of the FET standard of investment protection under international investment law. This may 

reduce or even eliminate the risk of under or over-compensation by arbitral tribunals and 

thereby reduce inefficiency. It may also enhance the transparency and predictability of 

quantification and valuation of damages in claims arising from breach of the FET standard 

of protection. The transparency and predictability will allow potential parties, legal 

practitioners and other stakeholders to estimate the likely quantum outcome of a claim for 

breach of the FET standard.   It also provides a clear and predictable process for both parties 

to an arbitration, and for the arbitral tribunals to calculate damages with greater certainty 

than the prevailing situation. By doing so, the thesis has introduced a standard which 
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minimises, and arguably might eliminate, the risk of over or under-compensation in 

awarding damages by arbitral tribunals in claims arising from a breach of the FET standard.  

Other contributions include the following:  

2 The empirical research design created for this research could provide a model for future 

empirical research in international investment law. The model is designed to be adaptable 

to wide scenarios of enquiry, hence it could be applied to data of enquiry as it is, or it can 

be modified/ developed to make it suitable for other empirical research into international 

investment arbitral jurisprudence. 

3 The result of the empirical research which was carried out in this thesis could provide 

primary data for further statistical research into arbitral awards. A basic linear correlation 

using data from the empirical research carried out in this thesis suggests that the available 

data set could provide sufficient evaluation and response variables to support further 

statistical analysis of arbitral approaches to quantification and valuation of damages in 

claims arising from breach of the FET standard of investment protection under 

international investment law. 
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STATISTICAL POTENTIAL OF THE DATA FROM THE DATASET APLIED IN 

THE EMPIRICAL RESEARCH CARRIED OUT BY THIS THESIS 

This research explored some statistical model effects to the empirical data with A view to 

highlighting the suitability of the empirical data for further statistical analysis. Three models, the 

fixed, random and pooling effect, were employed to analyse the empirical data, after which some 

tests were done to determine the significance or otherwise of the data to a statistical analysis. The 

Peseran cross-section dependence Test (Pesaran CD Test) was administered to the empirical data. 

This showed a correlation between the data panel used in this thesis and its significance or 

otherwise to a statistical analysis. The Hausman Test was also employed to determine the most 

suitable statistical model effect for this thesis. The outcome of this process is illustrated below. 

 FIXED RANDOM POOLING 

Intercept    

xAwards 1.000            1.000 1.000  

 (1.676e-16) (1.6762e-16) (5.31114e-16) 

xFETE -1.000   -1.000 -1.000  

 (3.6698e-16) (3.6698e-16) (1.2287e-15) 

xFETENE -1.000  -1.000 -1.000  

 (3.5318e-16) (3.5318e-16) (1.2147e-15) 

xFETNE -1.000  -1.000 -1.000 

 (2.7555e-16) (2.7555e-16) (9.3763-16) 

Adj. R2 0.92647 0.88235 0.92647 

Pesaran CD Test               P= 0.01798       

Hausman Test                P=2.2e-16 

 

Fig. 6.1     



204 
 

The Pesaran CD Test above revealed that a strong correlation can be observed among the 

four panel data, which makes it potentially suitable for statistical analysis. The Hausman Test 

allowed the thesis to explore the significance of the effect of each model on the correlation among 

the panel data. It found the fixed effects model to have the most significant impact on the 

correlation among the panel date. Hence, the Fixed Effect Model (FEM) is the model adopted by 

this thesis in justifying the potential of the empirical data gathered for this thesis for further and 

future statistical analysis and multi/inter disciplinary research. The findings of this statistical 

analysis show both negative and positive effects of correlation among the panel data. Below is an 

illustration of the effects of the correlation between the panel data. 

(Intercept) xAwards xFETE  xFETENE xFETNE 

2.4773e-15 1.000+00 -1.000e+00 -1.000e+00 -1.000e+00  

Fig. 6.2 

The worksheet explaining the workings of this statistical analysis is herein attached as an 

appendix. 

4  The empirical research allowed room for incorporating more or new arbitral awards. This 

will increase the size of the dataset for further empirical research, and will provide the data source 

which can be used to expand the Evaluation Variables and the Response Variables. The patterns 

of arbitral approaches to quantification of damages offer some degree of predictability that could 

help both stakeholders and arbitral tribunals in ISDS. 

5 It could aid the investment regime in managing arbitral discretion using quantum; the 

methodology set out for the empirical analysis of the FET standard may serve as a guide for similar 
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or further research and provide valuable data for future research. This is crucial to a complex 

regime, where the need for accurate data is high.  

6 The testing mechanism used in the empirical methodology may also provide a means of 

verification which researchers can use to determine the reliability or otherwise of the data. The 

testing mechanism may also be adapted by researchers to suit other empirical research carried 

out in other legal fields.  

7 The data obtained from the empirical research could yield information that could be used to 

develop codes for further/ advanced statistical analysis.  

8 Contextualising the investment regime using the competitive market system and using same to 

understand and explain the structure, process and procedure for quantification and valuation 

of damages provides alternative/ additional analytical options for investigating and exploring 

the investment regime in a way that could make it clearer, more predictable and better able to 

serve international investment stakeholders. It also provides an alternative means of looking at 

the regime that focuses on the economic implication and impact of quantification on the 

economic incentive to invest. It could assist future researchers to understand and shape the 

private-public interests which influence parties and arbitrators. 

9 Applying an economic approach to valuation of damages for breach of the FET standard may 

extend the application of law and economics to additional fields of law, including international 

law, in areas such as international investment law and the international law on reparation. It 

enabled the research to set objective criteria for assessing both the regime and the process of 

quantification and valuation of damages. This took into account the uneven balance of power 

between host states and investors and framed a level playing field with which arbitral 
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decisions496are analysed and assessed. The level playing field created by the Investment 

Market System so framed by this thesis harmonises the legal standard of reparation and 

business rules of valuation. This provides a focused approach to research on reparation in 

international investment law. It will also minimise the disconnect in analysis between the role 

and the place of legal standards, rules and principles of reparation, and the business valuation 

rules.  

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
496 Understood in this thesis to be a form of judicial decision making. 
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Conclusions   

If we accept that the FET standard seeks to determine what is fair between disputing parties in an 

investment scenario, and we accept that such quests suggest a strive towards providing balance by 

creating a level playing field, then it can be argued that what the FET standard needs to do is to 

establish an objective, predictable and replicable process of providing balance and creating a level 

playing field. In the course of this thesis, it was observed that it may be difficult or almost 

impossible to establish a purely legal objective, replicable and transparent process of balancing 

and ensuring a level playing field. This is because of the wide discretion that the vagueness and 

indeterminacy of the FET standard affords arbitral tribunals. It makes it difficult or nearly 

impossible to predict the way in which an arbitral tribunal may choose to exercise its discretion.  

By using the competitive market system model to enhance the optimality of the framework 

for quantification and valuation of damages, this thesis has introduced a regulating 

mechanism that could define, control and direct the use of arbitral discretion. The discretion 

is checked in a clear, predictable and transparent manner that could allow for the 

assessment of potential risks and costs of an arbitration. The model bridges the gap between 

the legal valuation standard and business valuation in quantum. It harmonises the two and 

emphasises the interdependence between them. It contains clear rules that could guide 

arbitral tribunals, legal practitioners, investors and host states in an informative manner. 

The introduced framework was developed in such a way that it leaves room to incorporate 

more standards of quantification and valuation of damages to address any future 

quantification and valuation challenges should the need arise in the future. Below is a 

diagrammatic illustration of the framework for quantification and valuation of damages 

showing the standard for quantification of compensation for lawful expropriation, unlawful 
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expropriation and non-expropriation, including breach of the FET standard. The orange 

highlighted segment on the right side of the page shows the new standard of quantification 

of damages introduced into the framework for quantification and valuation of damages by 

this thesis. It introduced a standard of quantification that would result in more efficient 

awards of damages in cases where a finding of impairment or partial loss was made. Should 

any future quantification and valuation challenge come up which makes the process of 

quantification and valuation of damages inefficient, this newly introduced framework 

allows the challenge to be resolved and incorporated into the framework for quantification 

and valuation of damages without any need to start from scratch. The introduced 

framework allows future research to build on this foundation, thereby leaving room for 

future development and enhancement of the framework for quantification and valuation of 

damages in a way that makes the framework clearer and more transparent and predictable. 

This way, clear, predictable and consistent guidance on quantification and valuation of 

damages will continue to be made available to present and future stakeholders and users.  
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 Such are the capabilities of the introduced framework that make it the potential solution to 

quantification and valuation challenges.  
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Appendix 
Appendix 1 

WORK SHEET OF THE STATISTICAL POTENTIAL OF THE DATA FROM THE 

DATASET APLIED IN THE EMPIRICAL RESEARCH CARRIED OUT BY THIS 

THESIS 

 

 

> pooling<-plm(y~x,data=BELLO,index=c("RULE","Year"),model="pooling") 
> summary(pooling) 
Oneway (individual) effect Pooling Model 
 
Call: 
plm(formula = y ~ x, data = BELLO, model = "pooling", index = c("RULE",  
    "Year")) 
 
Balanced Panel: n=4, T=17, N=68 
 
Residuals : 
     Min.   1st Qu.    Median   3rd Qu.      Max.  
-8.98e-15 -1.48e-16 -1.37e-16 -1.37e-16  1.66e-14  
 
Coefficients : 
               Estimate  Std. Error     t-value 
(Intercept)  2.4773e-15  3.6832e-16  6.7259e+00 
xAwards      1.0000e+00  5.3114e-16  1.8827e+15 
xFETE       -1.0000e+00  1.2287e-15 -8.1390e+14 
xFETENE     -1.0000e+00  1.2147e-15 -8.2325e+14 
xFETNE      -1.0000e+00  9.3763e-16 -1.0665e+15 
             Pr(>|t|)     
(Intercept)  5.99e-09 *** 
xAwards     < 2.2e-16 *** 
xFETE       < 2.2e-16 *** 
xFETENE     < 2.2e-16 *** 
xFETNE      < 2.2e-16 *** 
--- 
Signif. codes:   
0 ‘***’ 0.001 ‘**’ 0.01 ‘*’ 0.05 ‘.’ 0.1 ‘ ’ 1 
 
Total Sum of Squares:    29.809 
Residual Sum of Squares: 4.1665e-28 
R-Squared:      1 
Adj. R-Squared: 0.92647 
F-statistic: 1.12683e+30 on 4 and 63 DF, p-value: < 2.22e-16 
 
Model Formula: y ~ x 
 
Coefficients: 
(Intercept)     xAwards       xFETE     xFETENE  
 2.4773e-15  1.0000e+00 -1.0000e+00 -1.0000e+00  
     xFETNE  
-1.0000e+00  
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> fixed<-plm(y~x,data=BELLO,index=c("RULE","Year"),model="within") 
> summary(fixed) 
Oneway (individual) effect Within Model 
 
Call: 
plm(formula = y ~ x, data = BELLO, model = "within", index = c("RULE",  
    "Year")) 
 
Balanced Panel: n=4, T=17, N=68 
 
Residuals : 
     Min.   1st Qu.    Median   3rd Qu.      Max.  
-1.39e-15 -6.57e-17  1.62e-17  1.06e-16  4.77e-15  
 
Coefficients : 
           Estimate  Std. Error     t-value  Pr(>|t|) 
xAwards  1.0000e+00  1.6762e-16  5.9660e+15 < 2.2e-16 
xFETE   -1.0000e+00  3.6698e-16 -2.7250e+15 < 2.2e-16 
xFETENE -1.0000e+00  3.5318e-16 -2.8314e+15 < 2.2e-16 
xFETNE  -1.0000e+00  2.7555e-16 -3.6291e+15 < 2.2e-16 
            
xAwards *** 
xFETE   *** 
xFETENE *** 
xFETNE  *** 
--- 
Signif. codes:   
0 ‘***’ 0.001 ‘**’ 0.01 ‘*’ 0.05 ‘.’ 0.1 ‘ ’ 1 
 
Total Sum of Squares:    21.529 
Residual Sum of Squares: 3.3417e-29 
R-Squared:      1 
Adj. R-Squared: 0.88235 
F-statistic: 9.66401e+30 on 4 and 60 DF, p-value: < 2.22e-16 
 
Model Formula: y ~ x 
 
Coefficients: 
xAwards   xFETE xFETENE  xFETNE  
      1      -1      -1      -1  
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> random<-plm(y~x,data=BELLO,index=c("RULE","Year"),model="within") 
> summary(random) 
Oneway (individual) effect Within Model 
 
Call: 
plm(formula = y ~ x, data = BELLO, model = "within", index = c("RULE",  
    "Year")) 
 
Balanced Panel: n=4, T=17, N=68 
 
Residuals : 
     Min.   1st Qu.    Median   3rd Qu.      Max.  
-1.39e-15 -6.57e-17  1.62e-17  1.06e-16  4.77e-15  
 
Coefficients : 
           Estimate  Std. Error     t-value  Pr(>|t|) 
xAwards  1.0000e+00  1.6762e-16  5.9660e+15 < 2.2e-16 
xFETE   -1.0000e+00  3.6698e-16 -2.7250e+15 < 2.2e-16 
xFETENE -1.0000e+00  3.5318e-16 -2.8314e+15 < 2.2e-16 
xFETNE  -1.0000e+00  2.7555e-16 -3.6291e+15 < 2.2e-16 
            
xAwards *** 
xFETE   *** 
xFETENE *** 
xFETNE  *** 
--- 
Signif. codes:   
0 ‘***’ 0.001 ‘**’ 0.01 ‘*’ 0.05 ‘.’ 0.1 ‘ ’ 1 
 
Total Sum of Squares:    21.529 
Residual Sum of Squares: 3.3417e-29 
R-Squared:      1 
Adj. R-Squared: 0.88235 
F-statistic: 9.66401e+30 on 4 and 60 DF, p-value: < 2.22e-16 
 
Model Formula: y ~ x 
 
Coefficients: 
(Intercept)     xAwards       xFETE     xFETENE  
 2.4773e-15  1.0000e+00 -1.0000e+00 -1.0000e+00  
     xFETNE  
-1.0000e+00  
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Lagrange Multiplier Test - (Breusch-Pagan) 
 
data:  y ~ x 
chisq = 1.4821, df = 1, p-value = 0.2234 
alternative hypothesis: significant effects 
 
 
 
> random<-plm(y~x,data=BELLO,index=c("RULE","Year"),model="random") 
> summary(random) 
Oneway (individual) effect Random Effect Model  
   (Swamy-Arora's transformation) 
 
Call: 
plm(formula = y ~ x, data = BELLO, model = "random", index = c("RULE",  
    "Year")) 
 
Balanced Panel: n=4, T=17, N=68 
 
Effects: 
                    var   std.dev share 
idiosyncratic 5.569e-31 7.463e-16     0 
individual    3.686e-17 6.072e-09     1 
theta:  1   
 
Residuals : 
     Min.   1st Qu.    Median   3rd Qu.      Max.  
-2.12e-15 -1.05e-16  6.47e-17  1.56e-16  2.17e-15  
 
Coefficients : 
               Estimate  Std. Error     t-value 
(Intercept) -7.7058e-09  2.0054e-09 -3.8424e+00 
xAwards      1.0000e+00  1.1073e-16  9.0311e+15 
xFETE       -1.0000e+00  2.4243e-16 -4.1250e+15 
xFETENE     -1.0000e+00  2.3331e-16 -4.2861e+15 
xFETNE      -1.0000e+00  1.8203e-16 -5.4937e+15 
             Pr(>|t|)     
(Intercept) 0.0002858 *** 
xAwards     < 2.2e-16 *** 
xFETE       < 2.2e-16 *** 
xFETENE     < 2.2e-16 *** 
xFETNE      < 2.2e-16 *** 
--- 
Signif. codes:   
0 ‘***’ 0.001 ‘**’ 0.01 ‘*’ 0.05 ‘.’ 0.1 ‘ ’ 1 
 
Total Sum of Squares:    21.529 
Residual Sum of Squares: 1.5312e-29 
R-Squared:      1 
Adj. R-Squared: 0.92647 
F-statistic: 2.21453e+31 on 4 and 63 DF, p-value: < 2.22e-16 
 
 
 
 Pesaran CD test for cross-sectional dependence in panels 
 
data:  formula 
z = -2.366, p-value = 0.01798 
alternative hypothesis: cross-sectional dependence 
> phtest(fixed,random) 
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Hausman Test 
 
data:  y ~ x 
chisq = 192.5887, df = 4, p-value < 2.2e-16 
alternative hypothesis: one model is inconsistent 
 
> plm(formula = y ~ x, data = BELLO, model = "pooling", index = c("RULE",  
+                                                                                                                                  
"Year")) 
 
Model Formula: y ~ x 
 
Coefficients: 
(Intercept)     xAwards       xFETE     xFETENE      xFETNE  
 2.4773e-15  1.0000e+00 -1.0000e+00 -1.0000e+00 -1.0000e+00  
 

 

 The above is the worksheet generated by the Rstudio software that was used in this thesis 

to explore the statistical potential of the empirical data gathered for this thesis. It shows the steps 

and the sequence of execution that was provided by the software.   

 

 

 


