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Business and human rights and regional systems of human rights protection: applying a governance 

lens  

Research handbook on global governance, business and human rights 

Business and human rights and regional systems of human rights protection 

Claire Methven O’Brien1 

1. INTRODUCTION 

Regional human rights systems apply and enforce human rights norms in regional contexts, thus 

contributing to the development of global human rights norms and providing a ‘lens through which 

to evaluate the scope, institutionalisation, interpretation and enforcement of international human 

rights law’.2 Such systems comprise both the human rights norms and institutions of their respective 

regional organisations, which may be pan- or sub-regional, and include those of the African Union, 

Council of Europe and Organisation of American States as well as the League of Arab Nations and 

Association of South East Asian Nations (ASEAN).  

Beyond the field of business and human rights, regional human rights systems are important vectors 

for cascading global into regional human rights standards and practice, and vice versa for buoying 

local concerns upwards to the global level. Judicialisation of human rights is more advanced in 

regional human rights systems than in the United Nations (UN) system: regional human rights 

courts currently lack analogues on the international plane. Through their role in adjudicating human 

rights cases, regional systems make a significant contribution to the legal facticity of human rights 

norms. Human rights norms at global level may be broader ranging and more dynamic but their 

associated mechanisms are more remote, geographically and politically, and may enjoy less 

‘compliance pull’ in practice. In addition to their courts, regional human rights systems promote 

national implementation of human rights standards via formal monitoring and reporting procedures, 

political dialogue, technical networks, dissemination and education initiatives. In sum, as crucial 

elements of a global, multi-level human rights governance architecture,3 the significance of regional 

norms and regional institutions is inescapable. 

This chapter considers the role of regional systems of human rights protection in business and 

human rights governance. In line with the frame of reference of this book, ‘governance’ is 

understood in this chapter as referring to the exertion, by governmental or other actors, of 

 
1. The author extends thanks to René Wolfsteller, Jacques Hartmann and Humbero Cantú Rivera and the editors for 

comments on earlier drafts of this chapter and to Brenda Marques, Colbyn MacPhail and Lukas Bogner for research 

assistance. 

2. Başak Çalı, ‘Regional Protection’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (eds), International 

Human Rights Law (OUP 2017) 411, 411. 

3. Michael Zürn, ‘Global Governance as Multi-level Governance’, in David Levi-Faur (ed), The Oxford Handbook of 

Governance (OUP 2012); Anja Mihr, ‘Governance and Human Rights’ in Anja Mihr and Mark Gibney (eds), The Sage 

Handbook of Human Rights, Vol. 1 (Sage 2014). For discussion of the origins and evolution of concepts of governance 

and their relevance to business and human rights, see: Claire Methven O’Brien, ‘Multi-level Governance’ in ‘Human 

rights and transnational corporations: For a multi-level governance approach’ (PhD Thesis, European University 

Institute 2009). 
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intentional efforts at social ordering or steering.4 Prima facie, regional human rights courts and 

other instruments and mechanisms of regional systems of human rights protection, such as those 

just mentioned, have potential to contribute to governance in this sense. As regards ‘business and 

human rights’, this chapter refers to the constellation of actors, activities, practices, norms and 

mechanisms that actually or potentially address the interface between business and the enjoyment 

and effectiveness of internationally and regionally recognised human rights, whether intentionally, 

explicitly and directly or not. Besides businesses, organised labour and governments, this field 

encompasses, among others: regulators; civil society organisations (CSOs); activists, human rights 

defenders and rights-holders/victims; national and supranational legal systems and actors; corporate 

accountability initiatives and agents; multi-stakeholder entities; and investors and other financial 

actors. 

As a field, business and human rights thus includes but exceeds the scope formally indicated by the 

2008 UN Framework on Business and Human Rights and the 2011 UN Guiding Principles on 

Business and Human Rights (UNGPs).5 The UNGPs, a soft law instrument, have prompted new 

norm-making and other governance activity elsewhere in the UN human rights system,6 by global 

actors such as the International Labour Organisation (ILO) and the Organisation for Economic 

Cooperation and Development (OECD),7 as well by regional organisations such as the European 

Union (EU),8 and at state level9 by transnational and national businesses, multi-stakeholder 

 
4. Governance is hence defined more loosely but similarly to regulation which, with Black, may be viewed as the 

‘sustained and focused attempt to alter the behaviour of others according to defined standards or purposes with the 

intention of producing a broadly identified outcome or outcomes, which may involve mechanisms of standard-setting, 

information-gathering and behaviour-modification’: Julia Black, ‘Critical Reflections on Regulation’ (2002) 27 

Australian Journal of Legal Philosophy 26. cf. Levi-Faur’s definition of governance, as ‘an interdisciplinary research 

agenda on order and disorder, efficiency and legitimacy all in the context of the hybridization of modes of control that 

allow the production of fragmented and multi-dimensional order within the state, by the state, without the state, and 

beyond the state’: David Levi-Faur, ‘From “Big Government” to “Big Governance”?’ in David Levi-Faur (ed), The 

Oxford Handbook of Governance (Oxford University Press 2012). Notably, hence, the impacts of governance activity 

are mediated and conditioned by complex legal, social, economic and political actors, processes, relationships and 

conditions, and may or may not accord with actors’ originally intended objectives.  

5. UNHRC, ‘Report of the Special Representative of the Secretary-General on the Issue of Human Rights and 

Transnational Corporations and Other Business Enterprises: Protect, Respect, Remedy: A Framework for Business and 

Human Rights’ (2008) UN Doc A/HRC/8/5; UNHRC, ‘Report of the Special Representative of the Secretary-General 

on the Issue of Human Rights and Transnational Corporations and Other Business Enterprises: Guiding Principles on 

Business and Human Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework’ (21 March 

2011) UN Doc A/HRC/17/31, Annex, adopted by the UN Human Rights Council; UNHRC, ‘Human Rights and 

Transnational Corporations and Other Business Enterprises’ HRC Res. 17/4 17th session UN Doc A/HRC/RES/17/4 (6 

July 2011, adopted 16 June 2011; hereafter UNGPs). 

6. E.g. UN Committee on the Rights of the Child (CRC), ‘General comment No. 16 (2013) on State obligations 

regarding the impact of the business sector on children’s rights’ (17 April 2013) CRC/C/GC/16; UN Committee on 

Economic, Social and Cultural Rights (CESCR), ‘General comment No. 24 (2017) on State obligations under the 

International Covenant on Economic, Social and Cultural Rights in the context of business activities’ (10 August 

2017) E/C.12/GC/24. 

7. See further Kari Otteburn and Axel Marx, ‘Seeking Remedies for Corporate Human Rights Abuses: What is the 

Contribution of OECD National Contact Points?’ Ch. 11 in this volume; Jernej Letnar Černič, ‘The Divergent Practices 

of NCPs under OECD Guidelines for Multinational Enterprises: Time for a More Uniform Approach?’ (2021) 7(1) 

International Labor Rights Case Law 11. 

8. Claire Methven O’Brien, ‘Business and Human Rights in Europe: Ten Years in Review’, in Philip Czech et al (eds), 

European Yearbook on Human Rights 2021 (Intersentia 2021), 409-448. 

9. Claire Methven O’Brien, John Ferguson and Marisa MacVey, ‘National Action Plans: An Experimentalist 

Governance Analysis’, Human Rights Review (forthcoming).  
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initiatives10 and other actors.11 Though responding to the UNGPs, such developments have 

contributed new content to and in some instances advanced their normative horizon. 

Regional systems in certain respects embody more solid and complex institutionalisation and 

judicialisation of human rights norms than does the UN system. Tracing the translocation and 

subsequent fate and effects of recent global business and human rights norms in such settings, to see 

whether and how they become embedded in such systems, may yield important insights for business 

and human rights and for the study of human rights governance more broadly.  

Yet regional human rights systems also expose weaknesses of supranational human rights 

adjudication from the point of view of rights-holders, ranging from duration of proceedings to 

jurisdictional and doctrinal limitations, patchy implementation of judgments12 and a general 

susceptibility to the ebb and flow of political and, often related, financial support.13 Accordingly, 

regional systems potentially disclose limitations of human rights adjudication, and even of human 

rights norms per se as vehicles for business regulation, social and economic reform. Closer 

knowledge of regional systems may accordingly be illuminating for scholars and actors in business 

and human rights, many of whom approach the former, still emergent field lacking conversance 

with regional human rights law. 

The contribution of regional systems of human rights protection, as such, to business and human 

rights governance has not been specifically examined. Indeed, regional systems of human rights 

protection, though subject to extensive analysis by lawyers, political scientists and historians, have 

not until now been approached from the perspective of governance as defined here. While a limited 

business and human rights scholarship has emerged that relates to individual regional systems,14 

 
10. Dorothée Baumann-Pauly and others, ‘Industry-Specific Multi-Stakeholder Initiatives That Govern Corporate 

Human Rights Standards: Legitimacy assessments of the Fair Labor Association and the Global Network Initiative’ 

(2017) 143(4) Journal of Business Ethics 771.   

11. See further Linda Reif, ‘Business and Human Rights: What Role for National Human Rights Institutions?’, Ch. 

12, and Jernej Letnar Černič, ‘The Role of Human Rights Ombudsman Institutions in Business and Human Rights’, Ch. 

13, in this volume. 

12. See e.g. Veronika Fikfak, ‘Changing State Behaviour: Damages before the European Court of Human Rights’ 

(2018) 2(4) European Journal of International Law 1091. 

13. For discussion see e.g. Robert Spano, ‘The Future of the European Court of Human Rights – Subsidiarity, 

Process-Based Review and the Rule of Law’ (2018) 18(3) Human Rights Law Review 473. 

14. Most extensive is the Inter-American literature. See: Humberto Cantú Rivera, ‘Business and Human Rights in the 

Americas: Defining a Latin American Route to Corporate Responsibility’ in Jernej Letnar Černič and Nicolás Carrillo-

Santarelli (eds), The Future of Business and Human Rights Theoretical and Practical Considerations for a UN Treaty 

(Intersentia 2018); Alejandra Gonza, ‘Integrating Business and Human Rights in the Inter-American Human Rights 

System’ (2016) 1(2) Business and Human Rights Journal 357; Daniel Iglesias Márquez, ‘Estándares interamericanos 

sobre empresas y derechos humanos: Nuevas perspectivas para la conducta empresarial responsable en las Américas’ 

(2020) 16(2) Anuario de Derechos Humanos 347; María Carmelina Londoño-Lázaro, Ulf Thoene and Catherine 

Pereira-Villa, ‘The Inter-American Court of Human Rights and Multinational Enterprises: Towards Business and 

Human Rights in the Americas?’ (2017) 16 The Law and Practice of International Courts and Tribunals 437; Nicolás 

Carrillo-Santarelli, ‘La promoción y el desarrollo de la protección de los derechos humanos frente a abusos 

empresariales en el sistema interamericano’ in Humberto Cantú Rivera (ed), Derechos Humanos y Empresas: 

Reflexiones desde América Latina (IIDH 2017).  On Europe, see: Claire Methven O’Brien, Business and Human Rights: 

A Handbook for Legal Practitioners (Council of Europe 2018); Claire Methven O’Brien, ‘The Home State Duty to 

Regulate the Human Rights Impacts of TNCs Abroad: A Rebuttal’ (2018) 3(1) Business and Human Rights Journal 47; 

Marco Fasciglione, ‘Enforcing the State Duty to Protect under the UN Guiding Principles on Business and Human 

Rights: Strasbourg Views’ in Angelica Bonfanti (ed), Business and Human Rights in Europe: International Law 

Challenges (Routledge 2018). See section 4 below for further discussion. 
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understanding of the extent, influence and significance of regional systems’ jurisprudence and 

institutions remains unduly restricted within the business and human rights literature,15 and the 

related domains of business ethics and corporate social responsibility.16  

Accordingly, this chapter makes a novel scholarly contribution by undertaking a preliminary 

analysis of regional systems of human rights protection as sites and systems of governance, seen 

from the perspective of business and human rights. At the same time, the chapter addresses a gap in 

business and human rights scholarship by examining the governance role and contribution of 

regional systems of human rights protection.17 Though it would be a worthwhile endeavour, it is not 

the chapter’s ambition to develop a detailed comparative analysis of specific norms or other aspects 

of respective regional systems’ jurisprudence that may be relevant in a business context.18  

The chapter’s point of departure is the hypothesis that, despite their maturity, sophistication and 

appreciable governance effects in other sub-fields of human rights, regional systems’ norms and 

structures in the business and human rights domain appear relatively superficial and inchoate, with 

a contribution to business and human rights governance that, on first appearance, has been 

correspondingly marginal. Such a seeming discrepancy warrants further investigation. If sustained 

by analysis, this would seem to prompt further questions: for instance, whether a divergence 

between their general governance profile, and governance effects in the field of business and human 

rights specifically, manifests equally across all regional systems of human rights protection; if it 

does, what might be its causes, and consequences, in each case; and what, if anything, might be 

done to address it.  

This chapter proceeds as follows. To set the scene, especially for readers approaching this topic 

from within the specialist field of business and human rights, and who may lack a more general 

background knowledge of regional human rights norms and institutions, Section 2 introduces 

regional systems of human rights protection, identifying their main characteristics, institutions and 

modalities of human rights promotion, implementation and enforcement. Section 3 considers the 

engagement of three regional human rights systems (the Inter-American, European and African 

regional systems) in the domain of business and human rights. Section 4 undertakes a literature 

review, addressing business and human rights scholarship as well as the cross-disciplinary literature 

on regional systems of human rights protection. Section 5 examines the contribution to business and 

human rights governance of regional systems of human rights protection. Section 6 reflects on 

 
15. Regional systems are not addressed in general business and human rights volumes: e.g. Surya Deva and David 

Birchall (eds), Research Handbook on Human Rights and Business (Edward Elgar Publishing 2020); Dorothée 

Baumann-Pauly and Justine Nolan, Business and Human Rights: From Principles to Practice (Routledge 2016); Florian 

Wettstein and others, Oxford Online Bibliography of Business and Human Rights (OUP 2014; 2020); Surya Deva and 

others, ‘Editorial: Business and Human Rights Scholarship: Past Trends and Future Directions’ (2019) 4(2) Business 

and Human Rights Journal 20. 

16. Cf. Florian Wettstein and others, ‘International Business and Human Rights: A Research Agenda’ (2019) 54(1) 

Journal of World Business 54; Andreas Rasche and Sandra Waddock, ‘The UN Guiding Principles on Business and 

Human Rights: Implications for Corporate Social Responsibility Research’ (2021) Business and Human Rights Journal 

1. 

17. A recent exception, that considers regional systems as such, however, in comparative perspective, is Michael 

Riegner, ‘Regionalizing Business and Human Rights: Corporate Accountability in the European, African and Inter-

American Human Rights Systems’ (2020) 93(1–2) Die Friedens-Warte Journal of International Peace and Organization 

70. 

18. Cf. e.g. Gerald Neuman, ‘Bi-Level Remedies for Human Rights Violations’ (2014) 55(2) Harvard International Law 

Journal 323; Riegner (n 17). 
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emerging themes and questions and outlines a future research agenda to further investigate and 

clarify the role, character and effects of regional human rights systems as elements of the nascent 

global business and human rights governance architecture. In line with the interdisciplinary 

approach of this book, the chapter centres on formal legal norms and institutions, but reaches at 

points towards socio-legal studies, political science and international relations for analytical frames 

and insights. 

<p:a>2. REGIONAL SYSTEMS OF HUMAN RIGHTS PROTECTION 

<p:text>Regional systems of human rights protection rest on human rights treaties to which member 

states of regional organisations are parties. The main instruments of the European regional system 

are the 1950 European Convention on Human Rights (ECHR)19 of the Council of Europe (COE) 

and the 1961 European Social Charter (ESC) and Revised European Social Charter.20 The 

Americas’ regional system centres on the 1969 American Convention on Human Rights of the 

Organisation of American States21 (OAS), adopted subsequent to the 1948 American Declaration on 

the Rights and Duties of Man (ADHR).22 Foremost for Africa’s regional system is the African 

Charter on Human and Peoples’ Rights (ACPHR), adopted in 1981 by the Organisation of African 

Unity (OAU, predecessor of the African Union, AU).23 Steps have been taken towards the 

establishment of a regional system, including a court, by the League of Arab States with reference 

to the 2004 Arab Charter.24 This and other proto-regional systems, such as those of the Association 

of South East Asian Nations (ASEAN) and the Economic Community of West African States 

 
19. Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 

Rights) (adopted 4 November 1950, entered into force 3 September 1953) 213 UNTS 221 and its additional protocols; 

Protocol 1 (adopted 20 March 1952, entered into force 18 May 1954) 213 UNTS 221; Protocol 4 (adopted 16 

September 1963, adopted into force 2 May 1968) ETS No. 046; Protocol 6 (adopted 28 April 83, entered into force 1 

March 1985) ETS No. 114; Protocol 7 (adopted 22 November 1984, entered into force 1 November 1988) 1525 UNTS 

195; Protocol 12 (adopted 4 November 2000, entered into force 1 April 2005) 2465 UNTS 203; Protocol 13 (adopted 3 

April 2002, entered into force 1 July 2003) 2246 UNTS 110, Protocol 14 (adopted 13 May 2004, entered into force 1 

June 2010) 2677 UNTS; Protocol 15 (adopted 24 July 2013) CETS No. 213; and Protocol 16 (adopted 2 October 2013, 

entered into force 1 August 2018) CETS No. 214. 

20. European Social Charter of 1961 (adopted 18 October 1961, entered into force 26 February 1965) 529 UNTS 89; 

its Additional Protocol (adopted 5 May 1988, entered into force 4 September 1992) 1704 UNTS; the Additional 

Protocol Providing for a System of Collective Complaints (adopted 9 November 1995, entered into force 1 July 1998) 

2045 UNTS 224, and the European Social Charter (revised) (adopted 3 May 1996, entered into force 1 July 1999) 2151 

UNTS 277 containing all the rights guaranteed by the 1961 Charter and the 1988 Additional Protocol. 

21. American Convention on Human Rights, ‘Pact of San Jose, Costa Rica’ (adopted 22 November 1969, entered into 

force 18 July 1978) 1144 UNTS 123. 

22. American Declaration of the Rights and Duties of Man, OAS Res XXX adopted by the Ninth International 

Conference of American States (1948) reprinted in Basic Documents Pertaining to Human Rights in the InterAmerican 

System OEA/Ser L V/II.82 Doc 6 Rev 1 at 17 (1992). 

23. African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986) 

1520 UNTS 217. See further Rachel Murray, The African Charter on Human and Peoples’ Rights: A Commentary 

(OUP 2019); Malcolm Evans and Rachel Murray (eds), The African Charter on Human and Peoples’ Rights: The 

System in Practice 1986–2006 (2nd ed., CUP 2008). 

24. Arab Charter on Human Rights (adopted 22 May 2004, entered into force 15 March 2008).  
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(ECOWAS),25 are not however considered further in this chapter, given space and language 

constraints.26 

Among the most prominent elements of the African, American and European regional systems are 

independent, supranational judicial or quasi-judicial adjudicatory bodies. In Europe this role is 

assumed by the European Court of Human Rights (ECtHR), which has jurisdiction to receive 

complaints of violations under the ECHR directly from individuals as well as inter-state 

applications,27 and to issue Advisory Opinions.28 The ESC is subject to supervision not by a court 

but by an expert body, the European Committee of Social Rights (ESCR), which may receive 

collective complaints.29 The African Court on Human and People’s Rights has a mandate that 

extends to individual and state complaints, and operates in conjunction with the African 

Commission on Human and Peoples’ Rights, an expert body that receives communications but 

which also has monitoring and promotional mandates in relation to the ACPHR. 30 The Inter-

American Human Rights System likewise comprises a duo of principal organs.31 The Inter-

American Court of Human Rights (Inter-American Court) interprets and applies the American 

Convention in specific cases, while it also enjoys advisory jurisdiction. The Inter-American 

Commission on Human Rights (IACHR) has a promotional remit that encompasses dissemination, 

formal monitoring of state compliance and a quasi-judicial role in adjudicating applications, for 

which it serves as the first and main forum, with only narrow categories of cases referred onwards 

by the Inter-American Commission to the Court.  

 
25. cf. Diana Kearney, ‘Corporate Liability in Regional Human Rights Courts. Expanding Jurisdiction in West 

Africa’ (2015) 9 Human Rights and International Legal Discourse 151. 

26. But see further Armis Sadri, ‘The Arab Human Rights System: Achievements and Challenges’ (2019) 23(7) The 

International Journal of Human Rights 1166; Ahmed Almutawa, ‘The Arab Court of Human Rights and the 

Enforcement of the Arab Charter on Human Rights’ (2021) 21(3) Human Rights Law Review 506; Mervat Rishmawi, 

‘University of Human Rights in the Human Rights System of the League of Arab States’ (2020) 93(1–2) Die Friedens-

Warte – Journal of International Peace and Organization 33; Hanna Siebenrock, ‘The Enforceability of the Arab Charter 

for Human Rights: Illusion or Reality?’ (2020) 93(1–2) Die Friedens-Warte – Journal of International Peace and 

Organization 173; on ASEAN see e.g.: Hao Duy Phan, ‘Promotional versus Protective Design: The Case of the Asean 

Intergovernmental Commission on Human Rights’ (2018) 23(6) The International Journal of Human Rights 915; Yuyun 

Wahyuningrum, ‘A Decade of Institutionalizing Human Rights in ASEAN: Progress and Challenges’ (2021) 

20(2) Journal of Human Rights 158; Alison Duxbury and Hsien-Li Tan, Can ASEAN Take Human Rights Seriously? 

(CUP 2019). 

27. European Convention on Human Rights (n 19), arts 34 and 33. See generally Pieter Van Dijk and others (eds), 

Theory and Practice of the European Convention on Human Rights (5th edn, Intersentia 2018). 

28. Protocol No. 16 to the European Convention on Human Rights (n 19).  

29. Additional Protocol to the European Social Charter Providing for a System of Collective Complaints (n 20). See 

further, Karin Lukas, The Revised European Social Charter: An Article by Article Commentary (Edward Elgar 

Publishing 2021). 

30. Protocol to the African Charter on Human and People’s Rights on the Establishment of an African Court on 

Human and People’s Rights (adopted 10 June 1998, entered into force 25 January 2004) art 1. A further instrument, the 

Protocol on the Statute of the African Court of Justice and Human Rights provides for merging of the African Court on 

Human and People’s Rights and the AU Court of Justice to establish a single African Court of Justice and Human and 

Peoples’ Rights. See further, Malcolm Evans and Rachel Murray (eds), The African Charter on Human and People’s 

Rights (2nd edn, CUP 2008); Rachel Murray and Debra Long, The Implementation and Findings of the African 

Commission on Human and Peoples Rights (CUP 2015), Sisay Alemahu Yeshanew, ‘The African Regional HR System’ 

in Anja Mihr and Mark Gibney (eds), Sage Handbook of Human Rights (Sage 2014). 

31. See generally Par Engstrom and Courtney Hillebrecht (eds), The Inter-American Human Rights System: The Law 

and Politics of Institutional Change (Routledge 2020). 
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In all three settings, the political organs and bureaucracies of the respective regional organisations 

influence the conduct of judicial bodies, for instance, by determining the legal, policy, institutional 

and budgetary context, as well as through involvement in implementation of judgments in 

individual cases. Likewise, though their jurisdictions vary in detail, adjudicatory bodies in each 

setting assume a supervisory role that is generally subsidiary to national authorities, this subsidiary 

function being reflected in substantive and procedural rules.32 Domestic implementation of 

judgments of regional human rights courts (in the form, for instance, of legislative or administrative 

reform, changes to policies and practices and the payment of damages to victims) depends on 

national authorities,33 though encouraged, monitored and mediated by regional systems’ 

intergovernmental and bureaucratic entities and via multi-actor dialogues involving regional and 

national governmental, parliamentary and judicial bodies, as well as actors such as national human 

rights institutions and civil society organisations.34 

Though showing some isomorphism in their structures, roles and objectives, regional human rights 

systems also manifest divergencies. The European system, for instance, is perhaps most dominated 

by its judicial function, which dwarfs those of other regions. Over its lifetime, the ECtHR has 

delivered more than 23,000 judgments. In 2020 it delivered nearly 900 judgments, concerning 1901 

applications;35 in the same year, a further 40,000 applications were allocated for adjudication.36 

Identifying reform strategies to address the Court’s case load has been a sustained concern for the 

Council of Europe’s political bodies over recent decades.37 By comparison, the Inter-American 

Commission issued 246 admissibility reports in 2020, approximately double the number in any 

previous year, and has determined around 1000 cases admissible in its lifetime;38 the Court has 

issued 424 judgments.39 Established more recently, the African Court has so far finalised a total of 

around 300 cases.40 The UN Human Rights Committee, by contrast, registered around 100 cases in 

2019.41 Besides demonstrating cross-regional diversity as regards adjudication, such figures also 

illuminate the relative importance of regional rights institutions in terms of access to justice, human 

rights’ jurisprudential development and shaping the domestication of human rights at national level. 

 
32. E.g. Protocol 15 to ECHR (n 19), which refers to subsidiarity and the margin of appreciation. 

33. Rachel Murray and Christian De Vos, ‘Behind the State: Domestic Mechanisms and Procedures for the 

Implementation of Human Rights Judgments and Decisions’ (2020) 12(1) Journal of Human Rights Practice 22. 

34. Clara Sandoval, Philip Leach and Rachel Murray, ‘Monitoring, Cajoling and Promoting Dialogue: What Role for 

Supranational Human Rights Bodies in the Implementation of Individual Decisions?’ (2020) 12(1) Journal of Human 

Rights Practice 71; Rachel Murray and Elizabeth Mottershaw, ‘Mechanisms for the Implementation of Decisions of the 

African Commission on Human and Peoples’ Rights’ (2014) 36(2) Human Rights Quarterly 349.  

35. The ECtHR considers applications raising similar legal questions jointly. 

36. European Court of Human Rights, ‘The European Court of Human Rights in Facts & Figures 2020’ (ECtHR 

2021).  

37. Despite reforms, in 2020 there were still 62,000 pending applications (of which nearly half related to three of the 

COE’s 47 member states and a quarter to one) while the number of new applications exceeded those adjudicated: ibid.   

38. Inter-American Commission on Human Rights, ‘Admissibility Reports’ (OAS n.d.) 

www.oas.org/en/iachr/decisions/admissibilities.asp?Year=2020 accessed 10 May 2021.  

39. Inter-American Court of Human Rights ‘Judgments’ (OAS n.d.), 

www.corteidh.or.cr/casos_sentencias.cfm?lang=en accessed 16 July 2021.  

40. African Court on Human and Peoples’ Rights, ‘Statistics’ (AFCHPR n.d.) www.african-court.org/cpmt/statistic 

accessed 12 May 2021. 

41. HRC, ‘Table of registered cases 2019’ (HRC 2019) www.ohchr.org/en/hrbodies/ccpr/pages/ccprindex.aspx 

accessed 12 May 2021. 
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The substantive content of human rights subject to judicial or quasi-judicial protection via regional 

institutions also varies. The American Convention on Human Rights mainly focuses on civil and 

political rights.42 The African Charter on Human and Peoples’ Rights includes civil and political 

rights and certain economic and social rights, comprising both individual and collective rights as 

well as duties.43 As noted, the ECHR mainly concerns civil and political rights, with economic and 

social rights primarily addressed by the ESC, yet inevitably there are areas of cross-over between 

the two.44 In all three settings the reach of rights protection crosses the public–private divide, 

entering the market sphere,45 and addresses the domain of business activities, even if companies, as 

non-state actors, are not recognised as directly bound by the main regional instruments.46 

Protection via regional systems is not restricted to the ‘core’ treaties but extends further, via three 

main routes. The first is provided by additional protocols to the main regional instruments. The 

COE has adopted more than a dozen protocols to the ECHR, of which six contain new substantive 

protections;47 the American Convention has two;48 and the African Charter has one.49 Second, 

regional systems have concluded additional instruments beyond their core treaties that are subject to 

judicial or quasi-judicial enforcement, many of which address business-related human rights 

impacts. Here the COE has gone furthest, with treaties or other instruments addressing, for instance, 

children’s rights, torture, human trafficking, linguistic minorities, cybercrime, processing of 

personal data and biomedicine, each supported by its own institutional architecture.50 The African 

 
42. Including in Art 26 via a reference to the OAS Charter, a provision that has been completed by the Additional 

Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (Protocol 

of San Salvador) (entered into force 16 November 1999) OAS Treaty Series No 69 (1988) reprinted in Basic 

Documents Pertaining to Human Rights in the InterAmerican System OEA/Ser L V/II.82 Doc 6 Rev 1 at 67 (1992) 

no.69. 

43. Rights to free disposal of wealth and natural resources; to economic, social and cultural development, to a general 

satisfactory environment: ACHPR (n 23) arts 21–24); equal right to enjoy common heritage of mankind; individual 

duties to family, society, state and international African community: ACHPR (n 23) arts 27–29. 

44. E.g. in relation to freedom from forced labour (Article 4, ECHR) and freedom of association (Article 11, ECHR). 

See further: David Harris and others, Law of the European Convention on Human Rights (4th edn, OUP 2018); Eva 

Brems, ‘Indirect Protection of Social Rights by the European Court of Human Rights’ in Dapne Barak-Erez and Aeyal 

Gross (eds), Exploring Social Rights: Between Theory and Practice (Hart Publishing 2007); Ingrid Leijten, ‘Defining he 

Scope of Economic and Social Guarantees in the Case Law of the ECtHR’ in Eva Brems and Janneke Gerards 

(eds), Shaping Rights in the ECHR (CUP 2013); Ellie Palmer, ‘Protecting Socio-Economic Rights through the European 

Convention on Human Rights: Trends and Developments in the European Court of Human Rights’ (2009) 2(4) Erasmus 

Law Review 397; Colin Warbrick, ‘Economic and Social Interests and the European Convention on Human Rights’ in 

Mashood Baderin and Robert McCorquodale (eds), Economic, Social and Cultural Rights in Action (OUP 2007). 

45. Andrew Clapham, Human Rights in the Private Sphere (Clarendon 1993); Andrew Clapham, ‘Corporations and 

Human Rights’ in Human Rights Obligations of Non-State Actors (Oxford Scholarship Online 2010). The use of this 

term does not however any natural or immutable public–private divide: Frances Olson, ‘The Family and the Market: a 

Study of Ideology and Legal Reform’ (1983) 96(7) Harvard Law Review 1497. 

46. For Riegner, this substantiates a ‘functional’ analysis of direct corporate human rights obligations according to 

which these are recognised across the three regional systems mentioned: supra, n.17. 

47. European Convention on Human Rights Protocols 1, 4, 6, 7, 12 and 13 (n 19). 

48. Protocol of San Salvador (n 40); Protocol to the American Convention on Human Rights to Abolish the Death 

Penalty (8 June 1990) OAS Treaty Series no.73. 

49. Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa (adopted 11 

July 2003, entered into force 25 November 2005). The Protocol to the African Charter on Human and Peoples’ Rights 

on the 

Establishment of an African Court on Human and Peoples’ Rights (adopted 9 June 1998, entered into force 25 January 

2004), Protocol on the Statute of the African Court of Justice and Human Rights (adopted 1 July 2008). 

50. Council of Europe, ‘Home Page’ (COE n.d.) www.coe.int/en/web/portal/home accessed 3 May 2021. 
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Charter is supplemented, for instance, by the African Children’s Charter.51 Several Inter-American 

conventions also touch on business and human rights indirectly.52 Third, doctrinal development by 

judicial and quasi-judicial organs has extended the reach of core and other regional human rights 

instruments over time. Besides incremental expansions of substantive protection under specific 

rights such as non-discrimination and the right to a fair trial, many general doctrinal developments, 

for instance regarding the ‘effectiveness’ of human rights53 and ‘positive obligations’ of the state to 

control non-state actors,54 are conceptually and legally crucial for the business and human rights 

field.  

Organs of regional systems, whether established under foundational instruments, under subsequent 

treaties or in support of soft norms, are often given ‘promotional’ mandates. Far from being limited 

to dissemination or human rights education, these may involve active as well as passive monitoring 

(for instance, via official visits of commissioners and expert delegations); establishment and 

convening of technical and scientific networks; commissioning of analyses and studies; dialogue 

with national parliamentary, judicial and executive bodies, beyond follow-up to contentious cases 

heard by courts; programmatic capacity building through training and technical assistance; and 

formal and informal dialogue with stakeholders across professional, scientific and civil society as 

well as government.  

All such processes are resource intensive, not just in terms of money or financial resources, but also 

in requiring substantial human capital, expertise, bureaucratic activation and social and cultural 

capital, for example. They are appropriately designated governance, as defined above. Situated 

beyond the realm of states’ formal coercive jurisdiction, they instead rely on other forms of power, 

interest, suasion and cooperation, to apply open-ended human rights norms to specific 

problematiques in complex, multi-actor settings characterised by diverse national values, legal rules 

and bureaucratic and social configurations.  

Against a backdrop of uncertainties and information gaps, and given human rights norms’ variable 

status and functions within national legal, political, social and economic systems, such governance 

actions yield a dynamic spectrum of outcomes. Moreover, micro-level decisions by the actors 

involved, whether national participants, regional organisations or others, inevitably connect with 

and influence agendas and processes in other domains of the regional organisation in question. At 

the same time they are influenced by them, as well as by UN human rights agendas and processes, 

and indeed by other legal, political and economic interactions across a constellation of other formal 

 
51. African Charter on the Rights and Welfare of the Child (adopted 11 July 1990, entered into force 29 November 

1999).  

52. Including the Inter-American Convention on Protecting the Human Rights of Older Persons (adopted 15 June 

2015, entered into force 11 January 2017), Inter-American Convention on the Prevention, Punishment and Eradication 

of Violence Against Women (‘Convention of Belem do Para’) (adopted at 9 June 1994, entry into force 5 March 1995);  

Inter-American Convention on the Elimination of All Forms of Discrimination Against persons with Disabilities 

(adopted at 8 June 1999; entered into force 14 September 2001); Inter-American Convention Against Racism, Racial 

Discrimination and related Forms of intolerance (adopted 5 June 2013, entered into force 11 November 2017). All of 

them make explicit reference to the protection of rights in the private sphere. 

53. Georgios A. Seghides, ‘The Principle of Effectiveness in the European Convention on Human Rights, in 

Particular its Relationship to the other Convention Principles’ (2017) 30 Hague Yearbook of International 

Law/Annuaire de La Haye de Droit International 1. 

54. Dinah Shelton and Ariel Gould, ‘Positive and Negative Obligations’ in Dinah Shelton (ed), The Oxford Handbook 

of International Human Rights Law (Oxford Handbooks Online 2013). 
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sites and broader social and cultural discourses. Though further analysis is required for definitive 

designation, these features at least seem to suggest that regional human rights protection systems 

can be appropriately characterised as sites and elements of multi-level global governance55 of 

human rights that includes national, local and transversal subject-specific regimes, embracing non-

governmental and technical actors alongside government and formal supra-governmental 

bureaucracies.56 Yet business and human rights governance activities by and within regional human 

rights systems show variation in their forms and reach, as considered in the next section. 

<p:a>3. BUSINESS AND HUMAN RIGHTS IN THREE REGIONAL SYSTEMS OF HUMAN 

RIGHTS PROTECTION 

<p:text>Regional human rights instruments, like international ones, are ‘state-centric’: though 

differing in nuance, their conceptual structures are primarily geared to reckon human rights 

violations by states and to address these via state-based remedial action.57 Still, this restriction has 

been eased gradually to bring impairments of human rights by or resulting from the conduct of non-

state actors within the realm of permitted scrutiny.58 This manoeuvre, executed via varying 

doctrinal and other devices, has in practice extended the scope of review to business-related abuses 

across the European, Inter-American and African regional systems, albeit mostly without naming 

them as such.59 Lately, regional protection systems have also embarked on new governance activity 

explicitly dedicated to business and human rights, in part prompted by the 2011 UNGPs. A 

complete account requires consideration not just of these more recent exogenous business and 

human rights governance efforts in regional systems but also of their endogenous forerunners, 

stemming from each continent’s general system of protection.60 This holistic analysis, it is 

suggested, is needed to put regional systems’ more limited UNGPs-prompted efforts into context, 

and for a proper evaluation of regional systems’ contribution to business and human rights 

governance overall.61 

<p:b>3.1 Business and Human Rights Governance in the Council of Europe  

 
55. Michael Zürn (n 3); Ian Bache and Michael Flinders (eds), Multi-level Governance (OUP 2004). 

56. Claire Methven O’Brien and Jolyon Ford, ‘Business and Human Rights: From Domestic Institutionalisation to 

Transnational Governance and Back Again’ (2019) 37(3) Nordic Journal of Human Rights 216. 

57. For classic critiques of state-centrism from a feminist standpoint, see Frances Olson, ‘The Family and the Market: 

A Study of Ideology and Legal Reform’ 96(7) Harvard Law Review 1497; Hilary Charlesworth and Christine Mary 

Chinkin, The Boundaries of International Law: A Feminist Analysis (MUP 2000). For an account of objections to 

departing from state centrism in human rights law, see Clapham (n 45). For a conspectus of viewpoints and case studies, 

see: Math Noortmann, August Reinisch and Cedric Ryngaert (eds), Non-State Actors in International Law (Hart 

Publishing 2015). 

58. Clapham (n 45).  

59. Riegner (n 17). 

60. Particularly given the extent to which the development of the UN Framework and UNGPs were informed by the 

standards and jurisprudence of regional systems, as well as the international one, as evidenced via various analyses 

prepared for the mandate of the UN Secretary-General’s Special Representative on Business and Human Rights. See 

e.g. Cecilia Anicama, ‘State Responsibilities to Regulate and Adjudicate Corporate Activities under the Inter-American 

Human Rights System Report on the American Convention on Human Rights’ (InterAmerican Commission on Human 

Rights, 2008) https://media.business-

humanrights.org/media/documents/ef3d3a9990b249cfb7850eae75e8e88762fd2789.pdf last accessed 16 April 2021. 

61. In this respect my method coincides with Riegner’s, though for extraneous reasons, in terms of theoretical 

rationale, given that he applies a functional comparative approach to human rights and not a governance lens: Riegner 

(n 17).  
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<p:c>3.1.1 Contribution via general system of protection 

<p:text>Although claims cannot be brought before the ECtHR against businesses directly, the 

court’s general jurisprudence affords protections in the market sphere.62 Via ‘positive obligations’, 

states may be obliged to adopt protective or preventive measures to avoid human rights abuses by 

third parties.63 This doctrine has been applied, for example, to require effective deterrence of third-

party abuses through criminalisation of private actors’ conduct64 or adoption of legislation or 

policies.65 On this basis the ECtHR has identified a specific state ‘duty to regulate’ private 

businesses66 in cases of environmental pollution67 and other contexts, such as: interference with 

freedom of expression and privacy by media companies;68 abuses where public services such as 

healthcare69 and schools70 are delivered by private actors;71 interference by employers with the right 

to form and join trade unions;72 restrictions imposed by employers on employees’ workplace 

dress;73 and the state’s approach to regulating activities of a high-risk nature in terms of 

occupational health and safety.74 Human trafficking has also been considered in this context.75 

 
62. See generally Claire Methven O’Brien, Business and Human Rights: A Handbook for Legal Practitioners 

(Council of Europe 2018).  Notably, this also extends to the protection of businesses who enjoy standing to bring 

complaints before the ECtHR: Marius Emberland, The Human Rights of Companies (OUP 2006). 

63. X and Y v. The Netherlands, 1985, paragraph 23; see also Moldovan and Others v. Romania (Judgment No. 2), 

2005, paragraph 93; and Ouranio Toxo and Others v. Greece [GC], 2006, paragraph 37. 

64. X and Y v. The Netherlands, 1985, paragraph 23. 

65. Marckx v. Belgium [GC], 1979. 

66. Fadeyeva v. Russia, 2005. 

67. ECtHR, ‘Environment and the European Convention on Human Rights’ (ECtHR 2021), 

https://echr.coe.int/Documents/FS_Environment_ENG.pdf accessed 1 May 2021. 

68. Axel Springer AG v. Germany [GC], 2012. 

69. Storck v. Germany, 2005, where the ECtHR considered compatibility of detention in a private psychiatric hospital 

with Arts 5 and 8 ECHR. 

70. Costello-Roberts v. the United Kingdom, 1993, where the ECtHR held that a State cannot ‘absolve itself from 

responsibility by delegating its obligations to private bodies or individuals’. 

71. See further Claire Methven O’Brien, ‘Essential Services, Public Procurement and Human Rights in Europe’ 

(2015) University of Groningen Faculty of Law Research Paper Series No.22/2015.  

72. In Wilson, the National Union of Journalists and Others v. the United Kingdom, 2002, the ECtHR considered 

employers’ derecognition of the trade unions for collective bargaining purposes. Finding this did not involve direct 

intervention by the State, the ECtHR held that the UK’s responsibility would still be engaged if it failed to secure Art 11 

ECHR under domestic law: ECtHR, ‘Factsheet – Trade Union Rights’ (ECtHR 2018) 

https://echr.coe.int/Documents/FS_Trade_union_ENG.pdf last accessed 14 March 2021. 

73. Allegedly interfering with the right to manifest religion: Eweida and Others v. the United Kingdom, 2013, where 

the ECtHR held that, in relation to acts by private companies the ECtHR was required to consider the issues in terms of 

the State’s positive obligations to secure rights under Art 9 ECHR. For further information see ECtHR, ‘Factsheet – 

Religious Symbols and Clothing’ (ECtHR 2018) https://echr.coe.int/Documents/FS_Religious_Symbols_ENG.pdf last 

accessed 14 March 2021. 

74. In Vilnes and Others v. Norway, 2014, the ECtHR confirmed the applicability of positive obligations to protect 

against human rights abuses in relation to Art. 2 (the right to life). 

75. In Siliadin v. France, 2005, the ECtHR found a specific positive obligation on member States to penalise and 

prosecute effectively any act aimed at maintaining a person in a situation of slavery, servitude or forced or compulsory 

labour. In Rantsev v. Cyprus and Russia, 2010, the ECtHR held that to comply with these positive obligations under 

Art. 4 ECHR, States must put in place a legislative and administrative framework to prohibit and punish trafficking 

(paragraph 89, 112). Further, ‘the spectrum of safeguards set out in national legislation must be adequate to ensure the 

practical and effective protection of the rights of victims or potential victims of trafficking. Accordingly, in addition to 

criminal law measures to punish traffickers, Article 4 requires member States to put in place adequate measures 

regulating businesses often used as a cover for human trafficking’ (Judgment, paragraph 284). See further: ECtHR, 

‘Factsheet – Slavery, Servitude and Forced Labour’ (ECtHR 2018) 

https://echr.coe.int/Documents/FS_Forced_labour_ENG.pdf last accessed 14 March 2021; and ECtHR, ‘Factsheet – 

https://hudoc.echr.coe.int/eng
https://hudoc.echr.coe.int/eng
https://hudoc.echr.coe.int/eng
https://hudoc.echr.coe.int/eng
http://hudoc.echr.coe.int/eng?i=001-57603
http://hudoc.echr.coe.int/eng?i=001-57603
http://hudoc.echr.coe.int/eng?i=001-57534
https://hudoc.echr.coe.int/eng
https://hudoc.echr.coe.int/eng
https://hudoc.echr.coe.int/eng
http://hudoc.echr.coe.int/eng?i=001-57804
https://hudoc.echr.coe.int/eng
https://hudoc.echr.coe.int/eng
https://hudoc.echr.coe.int/eng
https://hudoc.echr.coe.int/eng
https://hudoc.echr.coe.int/eng
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ECHR rights to a fair trial (Article 6) and to effective remediation (Article 13) have been applied in 

business-related cases.76 Other ECHR rights have been marshalled in protecting activists against 

corporations.77 Naturally, the protection of the right to freedom of association also impinges on the 

business sphere,78 while state-owned enterprises are the subject of a relatively elaborate 

jurisprudence.79 Attempts to engage the Strasbourg Court in adjudicating business-related 

applications extraterritorially have not yet succeeded, however, in line with the approach it has 

taken to extraterritoriality in other areas.80 

 

Collective rights under the 1961 ESC/Revised ESC include the rights to work, to organise and to 

collective bargaining; the right to social security and to social assistance; the right of the family to 

social, legal and economic protection; and certain rights of migrant workers.81 The ESC’s non-

judicial oversight body, the CESR, operates via a system of periodic national reporting. Adopting 

conclusions on state compliance with the ESC, it also issues ‘decisions’ that are binding on the 

states concerned but not enforceable in the domestic legal order, within the framework of a system 

of collective complaints open to national and international organisations representing employers 

and workers, as well as registered non-governmental organisations.82 Both conclusions and 

‘decisions’ of the ECSR must be endorsed by the COE’s Committee of Ministers, an 

intergovernmental entity that also oversees implementation of ECtHR judgements. The ECSR’s 

jurisprudence, comprising all its interpretative statements on the ESC, addresses employment and 

labour rights extensively, though mainly through the prism of state compliance with ESC 

obligations rather than with reference to the ‘corporate responsibility to respect human rights’ 

enunciated in the UN Framework and UNGPs, for example. 

 
Trafficking in Human Beings’ (ECtHR 2018) https://echr.coe.int/Documents/FS_Trafficking_ENG.pdf last accessed 14 

March 2021. 

76. On Art. 13, see recently Cordella and Others v. Italy (joint applications n. 54414/13 and n. 54264/15). 

77. Steel & Morris v. UK; Steel and Others v. UK. 

78. Most recently, see Case of Norwegian Confederation of Trade Unions (Lo) and Norwegian Transport Workers’ 

Union (Ntf) v. Norway (Application no. 45487/17) 20 June 2021, where the court held that the economic freedom of 

establishment was not a counterbalancing fundamental right to freedom of association but an element to be accounted in 

determining the proportionality of interference with the latter.  

79. Claire Methven O’Brien, Handbook for Legal Practitioners (n 14). See further Camilla Wee, ‘Regulating the 

Human Rights Impact of State-owned Enterprises: Tendencies of Corporate Accountability and State Responsibility’ 

(2008) International Commission of Jurists, Danish Section. Also Human Rights Council, ‘Regulating the Human 

Rights Impact of State-owned Enterprises: Tendencies of Corporate Accountability and State Responsibility’ (4 May 

2016) UN Doc A/HRC/32/45. 

80. European Center for Constitutional and Human Rights, ‘Nestlé precedent case: Murder of trade unionist Romero 

in Colombia’ (ECCHR n.d) www.ecchr.eu/en/case/nestle-precedent-case-murder-of-trade-unionist-romero-in-colombia/ 

last accessed 3 April 2021. cf. Milanovic, Extraterritorial Application of HR Treaties – Law, Principles, and Policy 

(OUP 2011); Claire Methven O’Brien, ‘The Home State Duty to Regulate the Human Rights Impacts of TNCs Abroad: 

A Rebuttal’ (2018) 3(1) Business and Human Rights Journal 47; ECtHR, ‘Extra-territorial Jurisdiction of State Parties 

to the European Convention on Human Rights’ (ECtHR, 2018) www.echr.coe.int/documents/fs_extra-

territorial_jurisdiction_eng.pdf last accessed 14 April 2021. 

81. Lukas (n 29).  

82. Additional Protocol to the European Social Charter Providing for a System of Collective Complaints (n 20) 

establishes a mechanism that allows the social partners and certain NGOs to bring before the ECSR appeals alleging 

violations of the Charter in states that have ratified it. The collective complaint is examined by the ECSR, which, if the 

formal requirements are met, decides on its admissibility. It then adopts a decision on the merits of the complaint and 

transmits it to the parties and the Committee of Ministers in a report, which is made public no later than four months 

after its transmission. On the basis of the ECSR’s report, the Committee of Ministers adopts a resolution. Where 

appropriate, it may recommend that the state concerned take specific measures to bring the situation into conformity 

with the Charter. 
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Other instruments concluded by the COE span technological issues including processing of personal 

data in the public and private sectors83 and cloning of human beings, human organs and tissue 

transplants and genetic testing.84 Such issues have clear business and human rights dimensions, 

though they have yet to be acknowledged in UN business and human rights materials. 

 

A Convention on Cybercrime85 addresses private as well as public entities that are ‘service 

providers’ in the sense that they provide users with ‘the ability to communicate by means of a 

computer system’ (Article 1). It further enumerates state parties’ obligations to adopt legislative and 

other measures to combat cybercrime. A 2014 Recommendation addresses the human rights of 

internet users.86 Instruments on women’s87 and children’s rights88 encompass private sector 

activities.89 Likewise, corporate activity is a focus for the Convention on Action against Trafficking 

in Human Beings90 and the Criminal Law Convention on Corruption, concerning bribery in the 

private sector.91 Certain thematic mandates increasingly encroach on business and human rights; for 

instance, those addressing the environment.92 While some of these issues, such as gender and 

corruption, have recently been examined by UN special procedures on business and human rights,93 

 
83. Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data (adopted 28 

January 1981, entered into force 1 October 1985) 1496 UNTS 65 art 3. 

84. Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application 

of Biology and Medicine: Convention on Human Rights and Biomedicine (adopted 4 April 1997, entered into force 1 

December 1999) 1496 (UNTS) 65; Additional Protocol to the Convention on Human Rights and Biomedicine 

concerning transplantation of organs and tissues of human origin (adopted 24 January 2002, entered into force 28 

August 2007) 2466 UNTS 132; Additional Protocol to the Convention on Human Rights and Biomedicine concerning 

biomedical research (adopted 25 January 2005, entered into force 1 September 2007) 2494 UNTS; Additional Protocol 

to the Convention on Human Rights and Biomedicine, concerning genetic testing for health purposes (adopted 27 

November 2008, entered into force 1 July 2018).   

85. Convention on Cybercrime (adopted 23 November 2001, entered into force 1 July 2004) 2296 UNTS 167. 

86. Recommendation CM/Rec(2014) of the Committee of Ministers to member States on a Guide to human rights for 

Internet users of 2014 (adopted 16 April 2014). 

87. Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence 

(adopted 11 May 2011, entered into force 1 August 2014) 3010 (UNTS). 

88. Recommendation CM/Rec(2018)7 of the Committee of Ministers to member States on guidelines for the respect, 

protection and fulfilment of the rights of the child in the digital environment provides guidance on measures to be taken 

with regard to all stakeholders, including businesses; recommends that governments ‘require companies to take 

responsibility and enforcement measures to respect children’s rights in the digital environment and encourage them to 

cooperate with state stakeholders, civil society organizations and children, taking into account relevant international and 

European standards and guidelines’. An annex outlines measures for member States in relation to business. 

89. European Convention on the Exercise of Children’s Rights (adopted 25 January 1996, entered into force 1 July 

2000) ETS No. 160; Council of Europe Convention on the Protection of Children against Sexual Exploitation and 

Sexual Abuse (adopted 25 October 2007, entered into force 1 July 2010) 2680 UNTS 249. 

90. Council of Europe Convention on Action against Trafficking in Human Beings (adopted 16 May 2005, entered 

into force 1 February 2008) 2569 UNTS. 

91. Criminal Law Convention on Corruption (adopted 27 January 1999, entered into force 1 July 2002) 2216 UNTS 

225 arts 7–8. 

92. A non-binding instrument on ‘Human Rights and the Environment’ is currently in preparation. The Drafting 

Group on Human Rights and the Environment (CDDH-ENV) is preparing non-binding instruments of the Committee of 

Ministers on Human Rights and the Environment: CDDH-ENV, ‘First Meeting – Report’ (CDDH-ENV 3 May 2021) 

https://rm.coe.int/steering-committee-for-human-rights-cddh-drafting-group-on-human-right/1680a2545b last accessed 

6 May 2021. 

93. UN Human Rights Council, ‘Gender dimensions of the Guiding Principles on Business and Human Rights: 

Report of the Working Group on the issue of human rights and transnational corporations and other business 

enterprises’ UN Doc A/HRC/41/43 (23 May 2019); UN Human Rights Council, ‘Connecting the business and human 

rights and the anticorruption agendas: Report of the Working Group on the issue of human rights and transnational 

corporations and other business enterprises’ UN Doc A/HRC/44/43 (17 June 2020). 
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the articulation of standards is further advanced in the COE context. Specialist instruments and 

standards of the COE are further supported by mixed networks of regional and national-level 

bureaucrats and specialists from academia, public services, national and regional human rights 

bodies – an infrastructure for the moment lacking within the business and human rights domain at 

UN level, in relation to the issues just mentioned. On the other hand, while steps have been taken to 

strengthen the internal capacity of the office of the COE Commissioner on Human Rights, business 

and human rights has not been integrated into the Commissioner’s national monitoring or 

promotional work, except insofar as this is implicit in independent thematic domains such as 

internet freedoms.94 

 

<p:c>3.1.2 Dedicated business and human rights governance 

<p:text>Prior to the UNGPs, the COE’s Parliamentary Assembly initiated discussion of corporate 

abuses within the regional setting.95 Post-2011, its intergovernmental entities followed suit. The 

Committee of Ministers requested its human rights committee (CDDH) to elaborate a declaration 

supporting the UNGPs and a non-binding instrument to address gaps in implementation of the 

UNGPs at European level, a task undertaken by a drafting group of state representatives, civil 

society organisations, labour unions, business associations, NHRIs and representatives of 

international agencies.  

The resulting soft-law Recommendation96 calls on governments of all COE member states to 

implement the UNGPs and to review and evaluate national legislation and practice for compliance 

at regular intervals97 across areas such as company regulation, state-owned enterprises and public 

procurement, the court system, trade agreements, investment promotion and access to justice for 

victims of business-related abuses. The Recommendation also highlights duties owed in the 

business context towards groups protected by other COE instruments, some already mentioned 

above, including workers, human rights defenders and children.98 

The 2016 Recommendation establishes embryonic regional arrangements for state monitoring and 

reporting on business and human rights via a public ‘shared information system, created and 

managed by the [COE]’, to incorporate COE member states’ National Action Plans and other ‘good 

practices’.99 It also provides for a review of its implementation, to involve stakeholders, by 2021.100 

 
94. Council of Europe Committee of Minsters, Resolution (99) 50 on the Council of Europe Commissioner for 

Human Rights (adopted 7 May 1999). 

95. Compilation of information on the implementation of the Recommendation CM/Rec(2016)3 on Human Rights 

and Business CDDH(2021)01 03/02/2021. Resolutions on ‘Human Rights and Business’ 1757 and Recommendation 

1936 of the Parliamentary Assembly on ‘Human Rights and Business’, 2010.   

96. Recommendation CM/Rec (2016)3 of the Committee of Ministers to member States on human rights and business 

(adopted on 2 March 2016).  

97. Recommendation CM/Rec (2016)3 of the Committee of Ministers to member States on human rights and business 

(adopted on 2 March 2016) appendix, para. 1. 

98. ibid: appendix, paras 58–60, 61–64, 69–70. 

99. Council of Europe, ‘Online Platform for Human Rights and Business’ (COE, n.d.) www.coe.int/en/web/human-

rights-intergovernmental-cooperation/online-platform-for-human-rights-and-business last accessed 18 April 2021. 

100. To this end, a questionnaire was issued and responded to by five COE committees (the Steering Committee on the 

Media and the Information Society (CDMSI); the Advisory Committee of the Convention for the Protection of 

Individuals with regard to Automatic Processing of Personal Data (T-PD); the Commission for Gender Equality (GEC); 

the Steering Committee for the Rights of the Child (CDENF) and the Group of Experts on Action against Trafficking in 

Human Beings (GRETA)); only 14 of 47 member States however provided responses: CDDH, ‘Online Platform for 

Human Rights and Business: Replies received to the QUESTIONNAIRE TO THE MEMBER STATES’ (CDDH 13 
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The COE Parliamentary Assembly (PACE) has urged follow-up to the Recommendation101 while 

also sporadically passing resolutions on related topics, for instance decent work102 and trade in 

torture equipment.103 

 

Further business and human rights-related endeavours include the development of educational 

materials on business and human rights for legal professionals, delivery of which proceeds through 

collaboration with national legal professional associations and state authorities.104 Extra-regionally, 

the COE bureaucracy has occasionally cooperated with international and other regional bodies in 

business and human rights dialogues.105 However, the COE’s broader policy agenda on ESC rights, 

undertaken in collaboration with the EU, has scarcely been linked to business and human rights 

issues and standards, whether by the COE, the EU, governments106 or stakeholders.107  

 

<p:b>3.2 Business and Human Rights in the Inter-American System 

<p:text>The respective contributions of the general protection system, centred on the Inter-

American Commission and IACtHR, on one hand, and dedicated measures on business and human 

rights, on the other, are somewhat harder to resolve in the Inter-American setting because of the 

Inter-American Commission’s dual function as a quasi-judicial body that also has a wide 

promotional mandate.108  

Regarding the general parameters of protection, as in Europe, corporations are not parties to treaties 

of the Inter-American system and may not be sued before the Commission or Court. Yet the 

‘horizontal effects’ of the system’s main instruments have been recognised, as well as the 

 
June 2019) https://rm.coe.int/steering-committee-for-human-rights-cddh-online-platform-for-human-rig/168094ef09 

last accessed 24 February 2021; CDDH, ‘Online Platform for Human Rights and Business: QUESTIONNAIRE TO 

THE MEMBER STATES’ (CDDH 23 January 2019) https://rm.coe.int/steering-committee-for-human-rights-cddh-

online-platform-for-human-rig/168094ef07 last accessed 24 February 2021.  

101. Resolution 2311 (2019) inviting COE member States to take all necessary measures to implement the UNGPs and 

the Recommendation CM/Rec (2016) 3, including elaboration and sharing of National Action Plans, and to review their 

national legislation, practices and policies to ensure their compliance with the requirements deriving from the Guiding 

Principles and the Recommendation CM/Rec (2016)3.  

102. Resolution 1993 (2014) ‘Decent work for all’. 

103. Recommendation 2123 (2018) ‘Strengthening international regulations prohibiting trade in goods used for torture 

and the death penalty’.  

104. Via the HELP Programme: Council of Europe, ‘Help Online Platform’ (COE n.d.) http://help.elearning.ext.coe.int/ last 

accessed 8 March 2021. 

105. For instance, the Secretariat co-organised a session with the European Union External Action Service (EEAS) at the 2019 

UN Forum on Business and Human Rights, ‘Strengthening regional races to the top on business and human rights: the role of 

regional organisations’ along with officials from the African Union, European Union, Belgian and Finnish Governments: 

European Union External Action Service and the Council of Europe, ‘Strengthening regional “races to the top” on business and 

human rights – the role of regional organizations’ (27 November 2019) 

https://2019unforumbhr.sched.com/event/Uyys/strengthening-regional-races-to-the-top-on-business-and-human-rights-

the-role-of-regional-organizations last accessed 25 January 2021. 

106. European Commission, The European Pillar of Social Rights Action Plan (Publications Office of the European 

Union 2021). 

107. Council of Europe, ‘Council of Europe contribution to the European Pillar of Social Rights’ (Council of Europe, 

n.d.) www.coe.int/en/web/human-rights-rule-of-law/council-of-europe-contribution-to-the-european-pillar-of-social-

rights  accessed 3 May 2021; Olivier De Schutter, ‘The European Pillar of Social Rights and the Role of the European 

Social Charter in the EU Legal Order’ (Council of Europe, 2018) 

108. J. Contesse, ‘Contestation and Deference in the Inter-American Human Rights System’ (2016) 79 Law & 

Contemp. Probs. 123. 

http://www.coe.int/en/web/human-rights-rule-of-law/council-of-europe-contribution-to-the-european-pillar-of-social-rights
http://www.coe.int/en/web/human-rights-rule-of-law/council-of-europe-contribution-to-the-european-pillar-of-social-rights
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‘obligation’ of non-state actors, including private employers, to respect human rights.109 According 

to Riegner, of approximately 230 decided IACtHR cases, 13 directly related to abuses by 

businesses, these clustering around indigenous peoples’ rights and extractive industries, healthcare 

and labour law.110 Placing reliance on the general notions of the duty to protect111 and ‘positive 

obligations’ of states to control abuses by non-state actors,112 business impacts on human rights 

have been analysed in detail, for instance, in decided cases concerning the private delivery of public 

services113 and across a range of industries.114  

Detailed orders for remedies have been made against respondent states.115 With some divergencies 

between the respective approaches of the Commission and IACtHR,116 interim protections have 

been ordered to prevent serious and irreparable harm in cases suspending licensing for 

infrastructure construction projects pending community consultation117 and environmental clean-up 

operations.118 Besides carrying consequences for individual companies, such as termination of 

government contracts,119 such interventions have created ‘international visibility’ for the regional 

system’s oversight of business activities. Yet some steps have attracted ‘backlash’ from states, 

precipitating a narrowing of the Commission’s scope for remedial action as well as ‘political and 

financial repercussion’, whereas the Court has as yet declined, in this respect, to assume a 

correspondingly greater role.120 

The OAS has concluded additional general instruments touching on business-related human rights 

impacts. Whereas the Protocol of San Salvador establishes economic, social and cultural rights,121 

others focus on discrimination. These include the Inter-American Convention on the Elimination of 

all Forms of Discrimination against Persons with Disabilities,122 the Inter-American Convention on 

Protecting the Human Rights of Older Persons,123 the American Declaration on the Rights of 

 
109. Juridical Condition and Rights of the Undocumented Migrants, Advisory Opinion OC-18/03, Inter-Am. Ct. H.R. 

No. 18 (2003), 140.  

110. Riegner (n 17), 4. 

111. See e.g. Inter American Commission on Human Rights, Report 2185 Case 12/85 Yanomami v Brasil, 5 March 

1985, paras 2, 3, 7, 11. 

112. Velásquez Rodríguez v Honduras [1988] Inter-Am Court HR (ser C) No 4. 

113. Ximenes-Lopes v Brazil, 87; and Gonzales Lluy et al. v Ecuador, note 3. See also, Case 12.053, Maya Indigenous 

Community (Belize), ICHR (2004), 136–156.  

114. Anicama (n 60). 

115. Oil: Kichwa Indigenous People of Sarayaku v Ecuador, Inter.-Am. Ct. H.R. No. 245 (2012). Logging: Mayagna 

(Sumo) Awas Tingi Community v Nicaragua, note 30, para: 104f. Mining: Kaliña and Lokono Peoples v Suriname, note 

6; Saramaka People v Suriname, Inter-Am. Ct. H.R. No. 172 (2007). See also: Empregados da Fábrica de Fogos de 

Santo Antônio de Jesus e seus Familiares v Brasil. Judgment 15.07.2020, Series C No. 407. For a comparison of the 

Inter-American and European regional systems’ approach to remediation see Neuman (n 18). 

116. For instance, the former applies ‘precautionary’ and the latter ‘provisional measures’. For an example” 

see Mayagna (Sumo) Awas Tingni v Nicaragua, ICHR, PM (1997). 

117. Indigenous communities of Cuenca del Río Xingu, Pará, Brazil, ICHR, PM 382-10 (2010). 

118. Comunidades del Pueblo Maya (Sipakapense y Mam), Guatemala, ICHR, PM 260-07 (2007). 

119. Gonza (n 14). 

120. Gonza (n 14) 361. 

121. Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural 

Rights (Protocol of San Salvador) (adopted 17 November 1988, entered into force 16 November 1999) OAS Treaty 

Series No 69. 

122. Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities 

(adopted 8 June 1999, entered into force 14 September 2001) AG/RES. 1608 (XXIX-O/99). 

123. Inter-American Convention on Protecting the Human Rights of Older Persons (A-70) (adopted 15 June 2015, 

entered into force 11 January 2017) UNTS I-54318. 
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Indigenous Peoples124 and the Convention of Belém do Pará on violence against women.125 Such 

instruments have been referred to by the IACtHR and Commission in business-related adjudications 

along with the OAS Charter,126 American Declaration and Inter-American Convention.127 

Thematic work on business and human rights has been a relatively consistent feature of the 

American regional system over recent years.128 Similarly to the COE, resolutions connecting to 

normative developments at international level and making recommendations to States have been 

adopted by OAS political organs.129 A 2016 resolution of the General Assembly mandated the Inter-

American Commission to work on the ‘promotion and application of states’ and business 

commitments’ on business and human rights.130 Such measures have provided a basis for convening 

formal dialogues with multi-stakeholder participation and for the commissioning of expert 

reports.131 The Court’s advisory jurisdiction132 has also been engaged by states in areas carrying 

relevance for business activities and their regulation, for instance as regards positive obligations in 

relation to environmental protection.133 Views adopted in this context have, observers suggest, 

 
124. American Declaration on the Rights of Indigenous Peoples (adopted 15 June 2016) OEA/Ser.P AG/RES.2888 

(XLVI-O/16) (2016). 

125. Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women (A-61) 

(entered into force 5 March 1995) (1994). 

126. Article 36 of which notably provides that ‘Transnational enterprises and foreign private investment shall be 

subject to the legislation of the host countries and to the jurisdiction of their competent courts and to the international 

treaties and agreements to which said countries are parties, and should conform to the development policies of the 

recipient countries’. 

127. Charter of the Organization of American States (A-41) (adopted 30 April 1948, entered into force 13 December 

1951) 1609 UNTS 119. 

128. See e.g. Fabián Novak Talavera, ‘Corporate Social Responsibility in the Area of Human Rights and Environment 

in the Americas’ (24 February 2014) OEA/Ser. CJI/doc.449/14 rev.1; Inter-American Commission on Human Rights, 

Indigenous Peoples, Afro-Descendent Communities, and Natural Resources: Human Rights Protection in the Context of 

Extraction, Exploitation, and Development Activities (OAS 31 December 2015) OEA/Ser.L/V/II. 

Doc.47/15OEA/Ser.L/V/II.Doc. 47/15. 

129. E.g.  OAS General Assembly Resolution 2840 (XLIV-O/14) of June 2014 acknowledged the UNGPs. OAS Res 

calling for ‘a study on the inter-American standards on business and human rights’. AG/RES. 2887 (XLVI-O/16) 

PROMOTION AND PROTECTION OF HUMAN RIGHTS1/2/3/4/5/6/ (Adopted at the second plenary session, held 

on June 14, 2016) <https://www.oas.org/en/sla/dil/docs/AG-RES_2887_XLVI-O-16.pdf> last accessed 3 May 2021. 

For a full list to 2014, see Second Report on CSR above. These resolutions, which request a range of actions at regional 

and national level from analyses, exchanges of experience, facilitating stakeholder participation, implementing 

international standards, also notably show a gradual shift between references to ‘corporate social responsibility’ and 

voluntary standards to duties and responsibilities as articulated in the UN Framework and UNGPs.  

130. OAS, ‘Promotion and protection of human rights in business’ (4 June 2014), AG/RES. 2840 (XLIV-O/14). 

131. Talavera (n 128); the Permanent Council also held a special session on the Promotion and Protection of Human 

Rights in Business; see OAS, ‘Sesión Extraordinaria sobre la promoción y protección de los derechos humanos en el 

ámbito empresarial’ (7 March 2019), OEA/Ser.G CP/CAJP-3488/18 rev. 1.  

132. See generally Jo M. Pasqualucci, ‘The Advisory Practice of the Inter-American Court of HR: Contributing to the 

Evolution of International Human Rights Law’ (2002) 38 Stanford Journal of International Law 241. 

133. Inter-American Court of Human Rights, Advisory Opinion OC-23/17 Requested by the Republic of Colombia  

15.11.2017, Series A No. 23, The Environment and Human Rights (State obligations in relation to the environment in 

the context of the protection and guarantee of the rights to life and to personal integrity: Interpretation and scope of 

Articles 4(1) and 5(1) in relation to Articles 1(1) and 2 of the American Convention on Human Rights).  
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influenced subsequent normative developments within the UN system.134 The first to do so at 

regional level, the Inter-American Court, has noted the UNGPs.135 

In contrast to the COE, business impacts have been extensively addressed in the context of the 

Inter-American Commission’s in-country136 and thematic reports.137 Since the early 2000s, 

numerous public hearings have been undertaken on corporate abuses, many focusing on the impacts 

of extractive industries on indigenous peoples,138 and also large infrastructure developments.139 

Some have considered both host and home state obligations of transnational corporations.140 On 

occasion, states have been called to answer in relation to the conduct of companies headquartered 

within their jurisdiction before the Commission, another approach unique among regional 

systems.141 A Special Rapporteurship on Economic, Social and Cultural Rights published a 

substantial report on business and human rights in 2019, whereas, as seen above, the COE’s 

economic and social rights-focused regime has not engaged directly with the business and human 

rights agenda.142 

 
134. Alice Ollino, ‘Reflections on the Advisory Opinion on Human Rights and the Environment and the Notion of 

Extraterritorial Jurisdiction’ (2020) 93(1–2) Die Friedens-Warte – Journal of International Peace and Organization 56, 

suggesting that the UN Human Rights Committee’s 2019 General Comment No. 36, Art. 6 (Right to Life) 3 September 

2019, CCPR/C/GC/35 ‘expands the traditional notion of extraterritorial jurisdiction in a way that very much resembles 

the findings of the IACtHR’ (Ollino, p.57). 

135. Kaliña and Lokona People v Suriname, Judgment 15.11.2015, Series C No. 309, paras 224–225; Hacienda Brasil 

Verde Workers v Brazil, Judgment 20.10.2016, Series C No 318, paras 111, 183, 318; Empregados da Fábrica de 

Fogos de Santo Antônio de Jesus e seus Familiares v Brasil, Judgment 15.07.2020, Series C No. 407. In the letter case, 

the court stated: ‘Los Principios Rectores sobre las Empresas y los Derechos Humanos indican que los Estados “deben 

proteger contra las violaciones de los derechos humanos cometidas en su territorio  y/o  jurisdicción  por terceros, 

incluidas las empresas.”  Lo anterior es relevante debido a que, si bien se entiende que los Estado no son, per se, 

responsables por la actuación de particulares, eventualmente pueden serlo si, por un lado, no tomaron medidas o bien no 

hicieron  efectivas  esas  medidas  adoptadas,  para  garantizar – de  manera  preventiva – los derechos humanos que 

pudieran estar en juego’ (Art. 12). 

136. See, e.g., the most recent report on the situation of human rights in Brazil, addressing business impacts related to 

modern slavery and environmental rights defenders: IACHR, Situation of human rights in Brazil (12 February 2021) 

OEA/Ser.L/V/II.Doc.9.  

137. IACHR, Indigenous and Tribal Peoples’ Rights over their Ancestral Lands and Natural Resources: Norms and 

Jurisprudence of the Inter-American Human Rights System (30 December 2009) OEA/Ser.L/V/II.Doc.56/09. 

138. E.g. Situation of Persons Affected by Extractive Mining and Petroleum Industries in Ecuador (March 

2007); Right to Consultation of the Indigenous Peoples of the Amazon Region and Implementation of Projects of the 

Initiative for the Integration of the Regional Infrastructure in South America (IIRSA) (March 2010); Human Rights 

Situation of Persons Affected by Mining in the Americas and the Responsibility of Host States and Home States of 

Mining Companies (November 2013); and Extractive Industries and Human Rights of the Mapuche people in 

Chile (March 2015); ‘Situation of Indigenous Peoples with regard to Extractive Industries’ (2004); ‘Rights of 

Indigenous Peoples and Energy and Extractive Industry Policy in Peru’ (2010); ‘Human Rights Situation of Persons 

Affected by the Extractive Industries in the Americas’ (2012); ‘Situation of Persons Recruited for Extraction of Rubber 

(soldados da borracha) in Brazil’ (2013). 

139. IACHR, Complaints regarding the destruction of Mexico’s biocultural heritage due to the construction of mega 

development projects in Mexico. Thematic hearing. 153rd session, October 30, 2014; IACHR, Construction of the 

transoceanic canal and its impact on human rights in Nicaragua, Thematic hearing, 154th session, March 16, 2015. 

140. Thematic hearing, IACHR, 149th session (2013) ‘Human Rights Situation of People Affected by Mining in the 

Americas and Responsibilities of the Host and Home States of the Mining Companies’. 

141. Thematic hearing, ‘Impact of Canadian Mining Activities on Human Rights in Latin America’ (October 2014), 

IACHR. 

142. Relatoría Especial sobre Derechos Económicos Sociales Culturales y Ambientales, Empresas y Derechos 

Humanos: Estándares Interamericanos (IACHR 2019) OEA/Ser.L/V/II/CIDH/REDESCA/INF.1/19; International 

Justice Center, ‘New Inter-American Report Elaborates on Business & Human Rights Standards’ (IRJC, 6 February 



V4_190721 

8000 words excl fn 

19 

 

NGOs have brought many business-related complaints before the Inter-American Commission, this 

being just one aspect, according to observers, of their important role in activating the regional 

system to address corporations and their human rights consequences.143 Though some 

commentators observe the lack of a ‘coordinated and integrated’ approach,144 the Inter-American 

system has over recent decades sustained a widening range of interventions on business and human 

rights issues around consistent themes, linking both to national developments and to global 

standards, while also to an extent forging its own path in doctrinal terms.145 

<p:b>3.3 Business and Human Rights in the African Regional System 

<p:text>Business-focused activity has to date been less extensive, in absolute terms, in the African 

continental human rights system than in the other two systems considered. However, this may be in 

line with its overall level of output as the newest of the three systems, and at least in relation to 

certain thematic concerns, a programmatic approach has been initiated that is more sustained than in 

Europe. At any rate, any discrepancy would not appear to be owed to the system’s normative 

framework, which shares a basic geometry with the other two. States parties to the ACHPR are 

obliged to ‘to adopt legislative or other measures to give effect to’ ‘the rights, duties and freedoms’ 

it enshrines,146 aligning with concepts of ‘positive obligations’ and the ‘state duty to protect’ 

already mentioned.147 Article 21, which confers protections regarding natural resources, addresses 

threats from foreign exploitation and monopolies.148 The system’s main general instruments are 

supplemented by the African Charter on the Rights and Welfare of the Child149 and the Protocol to 

the ACHPR on Rights of Women in Africa (Maputo Protocol), as well as other instruments 

 
2020) https://ijrcenter.org/2020/02/06/new-inter-american-report-elaborates-on-business-human-rights-standards/ last 

accessed 17 March 2021. See also Nadia Bernaz, ‘Report of the IACHR on Business and Human Rights: towards the 

Inter-Americanization of Business and Human Rights’ (Rights as Usual 24 February 2020) 

http://rightsasusual.com/?p=1361 last accessed 17 March 2021. 

143. Gonza (n 14) 357.  

144. Katya Salazar, ‘Business and Human Rights. A new challenge for the OAS?’ (Blog de la Fundación para el 

Debido Proceso Legal 14 October 2015) http://dplfblog.com/2015/10/14/business-and-human-rights-a-new-challenge-

for-the-oas/ last accessed 22 March 2016. 

145. Gonza (n 14) 365.  

146. Rachel Murray, The African Charter on Human and Peoples’ Rights: A Commentary (OUP 2019).   

147. The ACHPR also articulates individual duties ‘towards his family and society, the State and other legally 

recognised communities and the international community’ and to exercise rights ‘with due regard to the rights of others’ 

(Art. 27). Whether this duty applies to corporations has not been conclusively established while, on the other hand, only 

individuals and peoples are entitled to rights and complaints: Riegner (n 17) 77–8. 

148. Under Art 21, State Parties ‘undertake to eliminate all forms of foreign exploitation particularly that practised by 

international monopolies so as to enable their peoples to fully benefit from the advantages derived from their national 

resources’. Article 5 on the right to dignity extends to prohibition of ‘all forms of exploitation’ including the ‘slave 

trade’.  

149. African Charter on the Rights and Welfare of the Child (n 51) Arts 20, 29–30 recognize general and specific 

obligations of parents, children and other non-state actors: Danwood Chirwa and Nojeem Amodu, ‘Economic, Social 

and Cultural Rights, Sustainable Development Goals, and Duties of Corporations: Rejecting the False Dichotomies’ 

(2021) 6(1) Business and Human Rights Journal 21. 
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encompassing protections of potential relevance in the business context.150 The Malabo Protocol, 

once in force, will establish international criminal liability of legal persons.151  

Institutionally, the African system also broadly aligns with the American and European ones. The 

ACtPHR has adjudicative functions over cases referred by the Commission. The latter has a quasi-

judicial but also promotional role and mandate, including performing studies and research, 

organising meetings and dissemination; interaction with national and local human rights 

institutions; providing advice or recommendations to governments; formulating soft law and 

guidance;152 and cooperating with relevant African and international institutions.  

Under this mandate, the Commission monitors state performance of obligations under the 

ACHPR153 via a periodic reporting process intended to clarify obligations and provide a platform 

for dialogue. It can also raise special procedures: in 2009 it established a Working Group on 

Extractive Industries, the Environment and Human Rights. Activities of this Working Group 

include developing State Reporting Guidelines and Principles on Articles 21 and 24 of the African 

Charter relating to Extractive Industries and the Environment154 and formulating questions and 

requesting information on the extractive industries and the environment when reviewing states’ 

periodic reports. The Working Group has also addressed itself to business and human rights law-

making processes in the UN.155  

In terms of general jurisprudence, in cases based on individual petition or inter-state jurisdiction the 

Court and Commission have addressed business impacts on human rights. 156 Albeit they remain 

scant, in such cases the Commission has applied creative means to promote remediation, for 

 
150. African Convention on the Conservation of Nature and Natural Resources (adopted on 15 September 1968, 

entered into force on 16 June 1969) 1001 UNTS 3; Convention on the Ban of Import into Africa and the Control of 

Transboundary Movement and Management of Hazardous Wastes Within Africa (adopted on 30 January 1991, entered 

into force on 22 April 1998) 2101 UNTS 177. See further: South African Institute for Advanced Constitutional, Public, 

Human Rights and International Law, ‘The State Duty to Protect, Corporate Obligations and Extra-territorial 

Application in the African Regional Human Rights System’ (2010). 

151. Protocol on Amendments to the Protocol on the Statute of the African Court of Justice and Human Rights 

(adopted June 2014). 

152. E.g. ACHPR, ‘Principles and Guidelines on the implementation of Economic, Social and Cultural Rights in the 

African Charter on Human and Peoples’ Rights’. The Working Group on Economic, Social and Cultural Rights was 

established in 2004 to develop Draft Principles and Guidelines on Economic, Social and Cultural Rights, which were 

finalised in 2011. Commission in Resolution ACHPR/Res.224 (LI) 2012 on a human rights-based approach to the 

governance of natural resources. 

153. African Charter (n 23) art 62.  

154. Extractives Working Group guidelines on extractives and the environment (17/01791). Resolution on Developing 

Reporting Guidelines with Respect to the Extractive Industries ACHPR/Res. 364(LIX) 2016. See also Resolution of the 

African Commission on the Niamey Declaration on Ensuring the Upholding of the African Charter in the Extractive 

Industries Sector, ACHPR/Res. 367 (LX) 2017. 

155. ACHPR, ‘Advisory note to the African group in Geneva on the legally binding instrument to regulate in 

international human rights law, the activities of transnational corporations and other business enterprises (legally 

binding instrument)’ 

www.achpr.org/public/Document/file/English/Advisory%20note%20Africa%20Group%20UN%20Treaty.ENG.pdf last 

accessed 17 March 2021. 

156. Social and Economic Rights Action Center and Center for Economic and Social Rights v Nigeria, African 

Commission on Human and Peoples’ Rights Communication No 155/96 (2001); Institute for Human Rights and 

Development in Africa & Others v Democratic Republic of Congo, Communication 393/10 07062017; Centre for 

Minority Rights Development (Kenya) and Minority Rights Group on behalf of Endorois Welfare Council v Kenya, 

Communication 276/203 04.02.2010.  
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instance ordering states to investigate company involvement in potential crimes and sending public 

letters to companies to invite their contribution to compensation payments to victims.157 At the 

political level, a process to develop an African Union Policy Framework on Human Rights and 

Business was embarked on in 2014 but has not so far been concluded.  

<p:a>4. LITERATURE REVIEW  

<p:text>As mentioned in the introduction to this chapter, regional systems are not addressed by 

recent conspectus volumes on business and human rights.158 They are seldom considered even in 

business and human rights works with a regional focus.159 Vice versa, general160 and thematic161 

works on regional human rights systems typically still decline to address the business and human 

rights domain. Likewise discussion of regional systems has been an omission across the small 

business and human rights literature applying a ‘governance’ lens.162 Business and human rights 

contributions that do consider regional protection systems are typically framed around their role in 

 
157. IHRDA, ACIDH and RAID v DRC (Kilwa Massacre case), Communication 393/10, 09.07.2017, para. 101. 

158. Michael Addo, Human Rights Standards and the Responsibility of Transnational Corporations (Brill | Nijhoff 

1999); Radu Mares, The UN Guiding Principles on Business and Human Rights: Foundations and Implementation 

(Brill | Nijhoff 2011); Baumann-Pauly and Nolan (n 15); César Rodriguez-Garavito (ed), Business and Human Rights: 

Beyond the End of the Beginning (CUP 2017); Suya Deva and David Bilchitz (eds), Building a Treaty on Business and 

Human Rights: Context and Contours (CUP 2017); Deva and Birchall (n 15); Wettstein and others (n 16). 

159. Jan Wouters and Leen Chanet, ‘Corporate Human Rights Responsibility: A European Perspective’ (2008) 6(2) 

Northwestern Journal of International Human Rights 262; Angelica Bonfanti (ed.), Business and Human Rights in 

Europe: International Law Challenges (Routledge 2018); Juan José Álvarez Rubio and Katerina Yiannibas (eds), 

Human Rights in Business Removal of Barriers to Access to Justice in the European Union (Routledge 2017). For an 

exception to this, see Nicolás Carrillo-Santarelli, ‘La promoción y el desarrollo de la protección de los derechos 

humanos frente a abusos empresariales en el sistema interamericano’ in Humberto Cantú Rivera (ed.), Derechos 

Humanos y Empresas: Reflexiones desde América Latina (IIDH 2017), supra n. 14.  

160. E.g. Steven Greer, Janneke Gerards and Rose Slowe, Human Rights in the Council of Europe and the European 

Union: Achievements, Trends and Challenges (CUP 2018). 

161. Lilian Chenwi and Takele Soboka Bulto (eds), Extraterritorial Human Rights Obligations from 

an African Perspective (Intersentia 2018); Danwood Mzikenge Chirwa and Lilian Chenwi (eds), The Protection of 

Economic, Social and Cultural Rights in Africa: International, Regional and National Perspectives (CUP 2016). 

162. E.g. Christine Parker and John Howe, ‘Ruggie’s Diplomatic Project and Its Missing Regulatory Infrastructure’ in 

Radu Mares (ed.), The UN Guiding Principles on Business and Human Rights: Foundations and Implementation (Brill | 

Nijhoff 2012); Tara J. Melish and Errol Meidinger, ‘Protect, Respect, Remedy and Participate: “New Governance” 

Lessons for the Ruggie Framework’ in Radu Mares (ed.), The UN Guiding Principles on Business and Human Rights: 

Foundations and Implementation (Brill | Nijhoff 2012); Claire Methven O’Brien and Jolyon Ford, ‘Business and 

Human Rights: From Transnational Market Dynamics to Domestic Institutionalisation and Back Again’ (2019) 37(3) 

Nordic Journal of Human Rights 216. 
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implementing the UNGPs;163 others consider specific aspects of doctrine such as extraterritoriality 

or positive obligations,164 with the practical impacts of jurisprudential developments a rare focus.165 

As such, analysis of the role and contribution of regional systems per se appears as a lacuna in 

business and human rights literature.166 On the other hand, an extensive interdisciplinary 

scholarship applies socio-legal and comparative167 approaches to regional human rights systems in 

order to investigate factors and dynamics driving compliance168 and the effectiveness of 

judgments.169 Compliance by states is a ‘multi-faceted process’ where variations ‘can be explained, 

in part at least, by the regulatory, practical and technical processes in place to respond to […] 

supranational decisions’.170 Intra-state interactions, the role of different elements of the executive 

branch and of judiciary and parliament – all influence approaches to domestic implementation of 

regional bodies’ determinations and its eventual consequences. This literature also highlights 

migrations of standards between regional systems, and between regional and global bodies;171 

 
163. Gonza (n 14); Cantú Rivera (n 14); Ana María Mondragón, ‘Corporate Impunity for Human Rights Violations in 

the Americas: The Inter-American System of Human Rights as an Opportunity for Victims to Achieve Justice’ (2016) 

57 Harvard International Law Journal 53; Cindy Woods, ‘Engaging the U.N. Guiding Principles on Business and 

Human Rights: the Inter-American Commission on Human Rights & the Extractive Sector’ (2015) 12(2) Brazilian 

Journal of International Law 571; cf. Claire Methven O’Brien, Business and Human Rights: A Handbook for Legal 

Practitioners (Council of Europe 2018). 
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associated tensions between regional pluralism and universalism;172 and how governance functions 

can shift between regional and national levels.173 

Comparative histories of regional human rights systems are also salient.174 General histories of 

human rights, like much doctrinal work,175 typically afford regional systems a marginal role, 

focusing on the UN level as the primus motor of normative and discourse-level developments.176 

But while regional systems may localise global standards, relations between regional and global 

human rights systems are not ‘unidirectional’: human rights innovation originates from multiple 

nodes. Even if regional systems evince common institutional forms and trends such as 

judicialisation,177 and are buffeted by the same geopolitical dynamics influencing the trajectories of 

universal systems of protection, they retain a heterogenous character in other respects. 

Schools of thought in international relations, including realism, liberalism, institutionalism and 

constructivism, have informed theorisation and analyses of regional systems and the behaviour of 

states and other actors within them. Along with more specific hypotheses – for instance, the spiral 

model,178 socialisation,179 and experimentalist human rights governance180 – these can usefully 

inform future studies on business and human rights in regional settings.181 Global governance 

studies consider the roles, interactions and respective characteristics of global and regional 

institutions.182 Observing regional systems’ greater potential to mobilise local knowledge, yielding 

a ‘policy mix closer to member preferences’ and hence greater legitimacy, they likewise highlight 

competition between global and regional levels that can ‘encourage innovation and 

experimentation’.183 On the other hand, increasing the role of regions in governance may lead to 
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fragmentation, higher transaction costs for regulatory targets and regulators from a ‘spaghetti bowl’ 

of rules, duplication and wasted resources and conflicting objectives and signals.184  

Obscured from most studies so far mentioned, however, is the influence on regional systems, their 

norms and institutions of the market sphere and the dynamics of capital and corporate power.185 

This bias is less pronounced in the socio-legal field of regulation,186 where interactions between 

state and market and how rules regulating business behaviour are made, interpreted and applied in 

the business environment, and to what effects, are of central concern.187 Transnational legal 

theory188 and value chain approaches similarly speak to these dimensions.189 Along with 

governance approaches,190 including multi-level governance theory,191 which embrace the roles of 

market, technical, civil society and bureaucratic actors and highlight transversal interactions 

regional, national and local levels as well as technical “jurisdictions”, these branches of scholarship 

would also seem apt to inform the future development and methodologies applied in the course of 

business and human rights scholarship.192  

<p:a>5. REGIONAL SYSTEMS OF HUMAN RIGHTS PROTECTION: CONTOURS OF 

BUSINESS AND HUMAN RIGHTS GOVERNANCE 

<p:text>The above review of the African, European and Inter-American regional systems of  human 

rights protection demonstrates that business and human rights governance, as has been here defined, 

is under way across all three, albeit varying in its extent, focus and form and, at least along some 

parameters, inchoate by comparison with state-focused efforts. This section ventures preliminary 

observations about current patterns and tendencies of business and human rights governance in 

regional systems. In tandem, it reflects on possible future trajectories for business and human rights 

governance in regional systems and considers areas for further research and analysis. 

<p:b>5.1 Norms 

<p:text>Perhaps ironically, given the prominence of concerns with ‘binding’ rules in the business 

and human rights field, the contribution of regional systems’ judicial function to business and 

human rights governance has probably been underplayed in scholarship. Doctrinal developments at 

regional level have in fact supplied central elements  to international business and human rights 

concepts and standards, notably the UN Framework and UNGPs, such as positive obligations, 

procedural obligations of due diligence and in relation to access to effective remedy). Concerning 

 
184. ibid.  

185. cf O’Brien and Ford (n 56); Birchall (n 181). 

186. Robert Baldwin, Martin Cave, and Martin Lodge (eds), The Oxford Handbook of Regulation (OUP 2010). 

187. Parker and Howe (n 162). 

188. Peer Zumbansen (ed), The Oxford Handbook of Transnational Law (OUP 2021). 

189. Stefano Ponte, Gary Gereffi and Gale Raj-Reichert (eds), Handbook on Global Value Chains (Edward Elgar 

Publishing 2019); Gary Gereffi, Global Value Chains and Development (CUP 2018). 

190. Levi-Faur (nn 3 and 4); Elke Krahmann, ‘National, Regional, and Global Governance: One Phenomenon or 

Many?’ (2003) 9(3) Global Governance 323; Anja Mihr (n 3). 

191. Methven O’Brien and Ford (n 142); Ian Bache, Ian Bartle and Matthew Flinders, ‘Multi-level Governance’ in 

Christopher Ansell and Jacob Torfing (eds), Handbook on Theories of Governance (Edward Elgar Publishing 2016); 

Claire Methven O’Brien, ‘Governance, Business and Human Rights: From State to Market and Back Again’ in Bård 

Anders Andreassen (ed), Research Handbook on Politics of International Human Rights Law: Governance, Distributive 

Justice and International Politics (forthcoming). 

192. Melish and Meidinger (n 162). 



V4_190721 

8000 words excl fn 

25 

 

some specific business-related harms, regional systems have advanced further in detailed normative 

development than the UN system, for instance, regarding tech and human rights, artificial 

intelligence, and trade in torture equipment in the Council of Europe; indigenous peoples’ rights 

and environmental abuses in the Inter-American system; and the extractive industries in Africa.  

Yet regional systems have not been the primary drivers of explicit normative expansion regarding 

business and human rights. Necessarily concerned to maintain the integrity of jurisprudence focused 

mainly on violations by states, they have strained to answer abuses on the transnational plane, 

where (multiple) states and businesses are implicated, and where abuses are diffuse across states 

and their causation complex. Their reticence may also owe, in some part, to the fact that domestic 

business regulation, as a domain strongly characterised by intra-regional (as well as inter-regional) 

diversity in terms of policy approach as well as politics, is liable to attract a greater degree of 

judicial deference than applicable in other areas.  

Regional systems have, then, appeared to react to, rather than lead, the emerging global business 

and human rights discourse which has been shaped in its terminology and operationalisation by 

developments at the international level, despite growing social and political concerns regionally 

about, for instance, the uneven ‘costs’ of globalisation; negative impacts of trade, investment and 

capital flows; and ‘extractivism’. Until now, regional systems have not incubated marked doctrinal 

innovations or discontinuities in business and human rights related cases, for example, relating to 

direct corporate and extraterritorial human rights duties, even if they have accepted and started to 

assimilate the corporate responsibility to respect and due diligence into their soft law framings and 

narratives.193  

This tendency may refer to a closer nexus, at regional level, between norm-making and adjudication 

at regional level than in the UN human rights system. In the regional setting, shifts or developments 

in doctrine, for instance, relating to the scope of protection, frequently carry more direct legal and 

administrative consequences for states parties as well as regional courts, and their associated 

administrative and political institutions. Fewer human rights treaties within individual regional 

systems may also entail higher expectations of sustaining a cohesive jurisprudential whole that is 

politically supported as well as practically capable of application for all parties, than across the UN 

system’s more broad-ranging set of instruments and oversight bodies.  

If this surmise is correct, it would entail that regional courts’ jurisprudence may be informative for 

scholars and others in reflecting on the feasibility of proposed rules at international level, 

particularly where these are intended to carry legal effect, and not only to be symbolic in character. 

This may be especially important if  international norm-making on business and human rights at 

UN level, that may be more loosely tied to concerns about the viability of judicial application and 

enforcement, could have the counterproductive effect of diminishing the weight and “compliance-

pull” of regional courts’ judgments. It is also worth exploring whether shortfalls, in terms of 

redressing transnational – and particularly trans-regional – abuses and the configurations of state 
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and corporate involvement that sustain them, are more readily explained with reference to such 

considerations than, for instance, the ‘quality’ of governance capacity among regional systems.194  

As a further point, the detailed standards articulated in regional systems concerning inter alia 

private delivery of public services, state-owned enterprises and substantive protection of key rights 

in business contexts such as freedom of association, non-discrimination, privacy and property offer 

important avenues to advance corporate accountability. This might be pursued via strategic 

litigation in specific cases but also thematically, via states’ periodic reporting to UN treaty 

monitoring bodies, the Universal Periodic Review, and business and human rights national action 

plans, for example. Equally, new international and national business and human rights laws, for 

instance on corporate human rights due diligence, will in the future often fall to be interpreted with 

reference to regional standards and their associated case law, an interaction that should already now 

form an important focus of inquiry for business and human rights’ doctrinal research. 

<p:b>5.2 Business and human right governance in regional systems: Current patterns, future 

possibilities and areas for further research 

<p:text>In the regional systems considered, business and human rights governance emanates from 

four main domains: (i) judicial and quasi-judicial bodies and processes for oversight of judgments 

and remedies, attached to regional systems’ treaties; (ii) thematic work around norms or issues 

within (such as extractive industries) or overlapping with business and human rights (such as 

trafficking, privacy and environment); (iii) dedicated initiatives of regional systems intended to 

implement international business and human rights norms or standards (specifically, at present, the 

UNGPs); (iv) residually, other programmatic work on human rights promotion, national 

institutionalisation, capacity building, active dialogue and coordination, as well as more passive or 

inadvertent diffusion activities, horizontally among regional institutions and diagonally with global 

bodies, that intentionally or inadvertently, address issues of business and human rights concern.  

Each regional system considered here displays some activity across each of these four ‘quadrants’. 

On the other hand, the balance between them, as shown here, is variable, influenced by factors 

including formal mandates of relevant bodies; substantive content of underlying norms; and local 

politics, conditions, capacities and resources across business, governments and civil society within 

respective regions.195 If the judicial function typically attracts most interest in both regional human 

rights and business and human rights scholarship, when applying a governance lens all four are 

relevant, and future should address the remaining three, alongside, in a more holistic manner than 

has been observable until now. 

<p:c>5.2.1 Governance via judicial and quasi-judicial bodies  

<p:text>Regional systems’ current contribution to business and human rights governance via 

decided cases is limited, in terms for instance of absolute numbers of business-specific decisions, as 

a proportion of total caseload. By contrast, the extent of and processes for encouraging state 

compliance with courts’ judgments, at least in some cases, seem more robust at regional than at UN 

level. Yet the overall significance of regional court judgments’ impact is hard to evaluate, especially 

given legal ‘transplants’ between regional systems and between regional and international levels, 
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and practices such as the grouping of claims and selection of emblematic cases. Scholarly research 

to trace the ultimate consequences of specific business-related judgments, as well as general case 

law on violations and abuses in the business context therefore seems warranted.  

Doctrinal limitations, as discussed in section 5.1, also render important advisory jurisdiction where 

regional bodies are afforded it, observing at the same time the need for scholars and others to read 

advisory opinions in their context.196 Future research in this area might consider the scope for 

additional Protocols addressing business and human rights within regional systems to make use of 

advisory jurisdiction, given that potentially greater latitude in reasoning in the advisory role may 

permit analysis of root causes of threats to human rights, especially where these engage units of 

social or economic organisation that transcend or are diagonal to the nation state and exceed matters 

reviewable in contested cases. This development might also trigger greater engagement by NGOs 

and other agents of accountability at regional level, seeing greater opportunities in this area to 

secure normative advances.  

<p:c>5.2.2 Governance via thematic mandates 

<p:text>Thematic mandates at regional level are in some areas well developed, with, for instance, a 

sustained focus on aspects of business and human rights via the Inter-American system’s practice of 

hearings; anti-trafficking monitoring in the COE and standard-setting on the internet; and the 

African system’s work on the extractives industries. Scholarly exploration is required to assess the 

dynamics, the outcomes and their determinants of this branch of governance activity of regional 

systems. For instance, its existing and potential engagement with business regulators and business, 

besides states and national human rights and civil society actors, would seem to warrant inquiry. 

<p:c>5.2.3 Governance via dedicated business and human rights initiatives  

<p:text>Here the UNGPs seem to have played the role which scholarship anticipates for universal 

norms in supporting coherence and convergence across regional bodies: all regional systems 

considered here have responded to the UNGPs, and though in variable not in divergent terms. Yet, 

based on the current review, it is perhaps here that regional systems appear to have most untapped 

potential. The COE, as highlighted above, has established a minimal process of review and 

information-sharing based on a soft law instrument affirming the UNGPs and NAPs.  

Overall, however, regional systems have not kept pace with the international level in terms of 

business-specific normative and institutional innovations. Regional systems might consider how to 

adapt and implement new UN-level modalities such as the use of new platforms for handling of 

individual cases (for instance, the UN Working Group’s use of good offices197); and for promoting 

dialogue and capacity building (for instance, the UN Forum on Business and Human Rights and UN 

regional business and human rights forums). New constellations of business and human rights 

actors are being continually drawn into the UN’s and other international business and human rights 

‘regulatory space’198 (for instance, business associations, individual businesses, tech and financial 

sector entities in the UN; supply chain actors, ‘host country’ governments and public procurers in 
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the OECD) clustered around specific geographies or value or supply chains; through direct 

monitoring (for instance, country visits by the UN Working Group on Business and Human Rights); 

or via national and regional processes to develop business and human rights action plans. 

Analogues for these forms of governance activity are not yet in evidence at regional level. Research 

could explore why, as well as their potential viability to ‘transplant’ to regional systems.  

This also applies to the sideways diffusion of business and human rights into the substantive norms 

and activities of responsible bodies in areas such as economic, social and cultural rights and 

children’s rights which appears patchy and less developed in regional systems than in the UN. The 

Universal Periodic Review (UPR) process and periodic monitoring under UN treaties has to a 

limited extent begun to provide a forum for inter-state dialogue, recommendations and 

commitments on business and human rights issues in specific national contexts. Scope to replicate 

such dynamics at regional level should be further explored. 

In other domains, regional systems ‘enable effective internalization of human rights law in domestic 

contexts and allow […] states in a given region to develop a common human rights law culture 

through mutual and comparative learning’.199 In sum, the mechanisms for this are not yet in place in 

the business and human rights field. Scholars could usefully explore how business and human rights 

might be more solidly anchored at regional level. Regional systems can give local specificity, 

contextualisation and political legitimacy to international business and human rights norms through 

assimilation and topic-specific standards, as well as reinforcing the underpinning of global business 

and human rights norms by linking them back to regional instruments and jurisprudence. Reporting, 

monitoring, evaluation and information sharing has been used profitably in other areas, and could 

be used based on national action plans on business and human rights, especially in the Americas 

and Europe where their numbers are significant.200  

<p:c>5.2.4  Governance via programmatic approaches and dialogue 

<p:text>Regional systems’ entities are articulated with multiple elements of their member states, 

including national bureaucracies, judiciaries and parliaments, as well as inter se via regional 

organisations’ political bodies, as well as with. Bureaucracies of regional systems as well as their 

expert bodies have taken small steps to ‘mainstream’ business and human rights in capacity 

building, educational and dialogue activities. However, there is greater scope to leverage regional 

networks and channels to this end - which is important for those accepting the notion and 

assumptions of ‘polycentric’ governance, a key notion in the emergence of the UNGPs.201  

As it appears, regional systems have not altered their networks substantially to incorporate business 

and human rights actors. Likewise, whereas the onset of the business and human rights agenda in 

the UN system precipitated a panoply of public and private encounters, partnerships, dialogues, 

consultations, joint meetings and, to an extent, formation of shared agendas and outputs between 

businesses and UN bureaucracies, expert bodies and member states, this dynamic is not observable 

in regional systems.  
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Similarly, while UN human rights bodies interact horizontally with other UN agencies and with 

global governance actors (ILO, WHO, OECD, BIS) on business and human rights, this tendency is 

not in evidence at regional level as regards business and human rights matters. This is potentially 

significant, reflecting limitations of regional systems in accessing and harnessing governance 

capacities beyond those elements of states to which they have historically connected; that is, in the 

domain of production and exchange, market regulation and market participation. In turn, this may 

limit the knowledge available to regional systems regarding realities, incentives, interests, conflicts 

and constraints affecting possibilities for ‘realising’ rights in the business environment. 

Investigation, for instance of the divergent evolution of international and regional systems’ 

connections in this respect seems an appropriate area for further inquiry.  

<p:a>6. CONCLUSION 

<p:text>This chapter has made a novel scholarly contribution by applying an interdisciplinary 

approach to analyse and define contours and principal components of the business and human rights 

governance contribution of regional systems of human rights protection. It has defined regional 

systems of human rights protection, identifying their main characteristics and outlining their main 

modalities of human rights promotion and implementation, with a focus on Europe, the Americas 

and Africa. It has considered the engagement of these three regional systems of human rights 

protection in the business and human rights domain, identifying governance activity across judicial 

and quasi-judicial functions, thematic mandates and dedicated business and human rights 

interventions, as well as through the systems’ interactions and dialogue with third entities and 

programmatic approaches. A literature review highlighted studies and approaches from within the 

fields of international relations, comparative regionalism and regional histories of human rights, 

political science and socio-legal studies in governance and regulation that can inform analysis of 

regional systems’ contribution to business and human rights governance.  

Overall, the chapter has shown that regional systems’ governance role is complex, with multiple 

factors affecting the systems’ actual and potential contribution in the business and human rights 

domain. Categorical evaluations applicable across regional systems are however at this point and 

without further scholarly inquiry difficult to sustain. Standards and doctrines emerging from 

regional systems may appear to have been sparse and slow on business and human rights but their 

general norms have underpinned a more accelerated normative development at the UN, and in turn 

other global governance actors (such as the OECD), in recent times. Regional adjudicators have 

hence been engines of human rights development that ought not be neglected in business and 

human rights scholarly or advocacy practice. 

In addition, UN and global business and human rights standards have been re-assimilated and 

applied by regional human rights systems. This is in line with the observation that, in general, 

interactions between global and regional human rights systems are not uni- but bi-directional. Even 

if ‘[s]pecific case law on corporations and the [UNGPs] is still lacking a robust presence’, there are 

signs that principles originating in and applied by regional systems may provide a basis for further 

development in support of prevention and accountability for business-related abuses.202 
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In some areas, regional systems’ contribution is currently unduly weak, and out of line with their 

role in other areas. Developing road-maps to redress these deficiencies, informed by scholarly 

insights on their common – and individual – strengths, weaknesses and constraints will be 

important, and further research should be undertaken to support this goal, as well as to advance 

knowledge on how regional systems’ conduct compares in business and human rights with other 

domains, as a valuable objective in its own right. 

</s:chapter> 


