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The energy sector faces many challenges today, in particular from the current health
(COVID-19) and resulting ﬁnancial crises. However, a signiﬁcant number of
challenges existed prior to the outbreak of COVID-19. The approach here is to
align academic and practitioner legal research and illuminate for the business world
from a legal perspective what the key commercial risks are for the energy sector in
the years ahead. A further aim of this article is to demonstrate to interdisciplinary
energy researchers how these commercial risks can inﬂuence energy activity and
decision-making across the world at local, national and international levels. Often
those in science or social science do not realise the vital role law plays in reducing
or increasing the risk proﬁle of energy activity. And that, in essence, is what this
article aims to address: the knowledge gap around law and risk and how
interdisciplinary scholars should understand the issue of commercial risk in the
energy sector. This article identiﬁes how commercial risk for the energy sector will
change due to what can be classed as ‘justice risks’. Resolving these justice risks
will be necessary over the lifetime of a project from planning through construction,
operation and decommissioning phases. For all stakeholders in the energy sector it
is vital that there is a recovery and that new energy projects are built and that they
contribute to a country’s 2030 energy and climate goals. As the world faces the
ongoing challenges of the COVID-19, ﬁnancial and energy-climate crises, ensuring
engagement with justice risks can provide a pathway forward to ensure investors
commit to investment. Energy, a key sector in the global economy, will be affected
but at the same time can enable economic recovery. It can be stated, therefore, that
energy has a dual nature – rather like the health sector – being part of the problem
but also the solution to the current ﬁnancial crises (ie the panacea).
Keywords: commercial risk; justice risks; COVID-19; energy transition; ﬁnancial
crisis

1. Introduction
One of the key trends in energy law over the last few decades has been its promotion of
incentives for new energy infrastructure.1 The world always needs new energy
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infrastructure for multiple reasons – for example, to further economic growth, to
increase energy access, to reduce energy poverty, to replace aged infrastructure and
to meet carbon dioxide reduction policies. This remains the case today and it will
only increase after the present COVID-19 virus and resulting ﬁnancial crisis.
Indeed, new energy investment will be seen as the catalyst to restart many economies across the world. The ﬁgure advanced by Bloomberg (2019) on new energy generation investment by 2050 is $13.3 trillion, and it is likely that the world will
accelerate towards that ﬁgure much faster than planned due to the need to emerge
from this current crisis. Also, a further $11.4 trillion will be put towards distribution
and transmission,2 and a range of reports state that ca $40–50 trillion will be invested
in the energy sector more broadly, which includes expenditure in extractives, waste
management, electricity grids and upgrading existing infrastructure.
It is within this context that this article addresses this new scenario of increased
energy investment activity and the issue of risk for this investment. The term ‘commercial risk’ is used to express this investment risk. There is a need to explore this issue of
risk from a legal perspective, as it is the job of the lawyer to enable the project developer, investors and/or other capital providers to manage, as much as possible, the commercial as well as the political risk. This is in order to make the project ﬁnancially
viable and for them to make a reasonable return on their investment; it should be
noted that it is not true in all cases that a project needs to make a return on investment
to be built, and this will be discussed later.
It is important to realise in the debate that energy law is itself changing due to the
energy transition and the resulting move to a low-carbon economy. There is now an
emerging set of energy law principles that are aiming to guide developments in the
energy sector from a legal perspective.3 The unique contribution made here is the
identiﬁcation of new ‘justice’ risks alongside general commercial risks of project
development. Many commercial risks can be and are already quantiﬁed into project
development costs and hence will or may be part of the borrowing cost, of the insurance, etc. However, new risks are emerging from society and the planned push for a
more inclusive, just and equitable society, and these ‘justice’ risks will rise and
increase in importance into the future. These risks will impact those in the legal profession, who will have to identify them for their clients, while researchers will have to
explore these ‘justice risks’ in more depth. And, in this context, there has been work by
practitioners and academics on energy law and justice produced very recently by the
International Bar Association;4 this article builds on this new area in the literature
which has been growing signiﬁcantly since 2013.5
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The viability of energy projects and the legal processes that need to be followed
and addressed are vital in terms of whether a project happens or not. A project can
fail for many reasons, and indeed in the project management research literature,
‘law’ is identiﬁed as a key reason why projects fail.6 In addition, there have been
cases where completed projects have been partly built or even completed but never
turned on due to legal issues that have not been resolved. All of these issues within
law are what can be classed as commercial risk.
The impact of these commercial risks is very important for interdisciplinary energy
scholars to realise, as often these risks are underappreciated by them in energy project
development.
At this time, when the world is experiencing the COVID-19 health crisis and as a
result is in the midst of an associated ﬁnancial crisis, understanding risk is even more
vital. This has traditionally been the area of lawyers and ﬁnanciers; however, there is a
need for more engagement on risk in energy by all stakeholders and scholars in the
energy sector. This article contributes broadly to interdisciplinary research on the
energy sector, and its novel contribution is to set out a new category of risk, ie
justice risks, within commercial risks of an energy infrastructure project.
This article explores in brief what commercial risk is (in Section 2) and then identiﬁes some of the key risks that will be realised post COVID-19 (in Section 3).
However, it is proposed here that many of these risks can be placed in a new category
of risk, and identiﬁed as ‘justice risks’. These justice risks have been on the rise since
the last ﬁnancial crisis of 2007–2009, and as a result of COVID-19 they will accelerate
even further in their inﬂuence and will have to be fully incorporated into research and
practice around energy project development. Section 4 presents these justice risks in
more detail; Section 5, the conclusion, highlights some of the issues of importance
in the context of these justice risks as the world faces the triple challenge of events
from the health, the ﬁnancial and the energy transition.
2. Commercial risk – a deﬁnition
There are many deﬁnitions of commercial risk, and these may vary according to a
company’s business sector. However, a broad and clear deﬁnition is one that states
commercial risk covers all risk except political risk, with political risk commonly
understood as expropriation, adverse government action (including change in law or
tax regime), and political or civil disturbance.7 In terms of ﬁnance, at some point
many state that commercial risk concerns repayment of ﬁnance, but again a broader
understanding can be that commercial risk questions the viability of a project or
activity. The different risks occur generally across four stages of a project and its
associated activities, from planning to development to operation to the
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Figure 1. Project risk across the project development in the energy sector.
Source: created by the author (RJ Heffron, 2020). Key: EIA – environmental impact assessment;
SLO – social licence to operate; and EFRO – energy ﬁnance reserve obligation.

decommissioning stage. However, from the past it is clear that the decommissioning
phase has not always been considered.8 These risks are expressed in Figure 1.
In the context of the energy sector and this article, commercial risk refers to energy
projects in whichever stage they are at. It is proposed here that a deﬁnition of commercial risk has been lacking and that this is why there is a need for a concept of justice
risk to be incorporated; this will ensure, for example, that the previously ignored issue
of decommissioning is accounted for. However, of greater importance is that the
justice risks provide a more holistic perspective of managing risk across the lifetime
of a project, rather than the focus on commercial risk in the past, having been connected to planning and construction.
New energy infrastructure has more demands placed on it today. For example, currently new energy infrastructure is needed to further economic growth, to increase
energy access, to replace aged infrastructure and to meet carbon dioxide reduction policies. The key purpose of energy law across the world currently concerns the development of new energy infrastructure. And legal theory highlights the different drivers of
energy law (or evolution of energy law) and how we are in a phase where infrastructure and justice are the key drivers of the formulation of energy law, as opposed to
issues such as economics, security and safety.9
The risk in energy project development continues across the project life cycle.
There are key stages such as environmental impact assessments (EIA); the social
licence to operate (SLO) which operates across the full project life cycle; and the
energy ﬁnance research obligation (EFRO).
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In terms of general commercial risks, all of these will typically be addressed as the
subject matter of private-law contracts, and the essence of good risk management is to
ensure the risk is contracted for, ie the risk is allocated among stakeholders relevant to
the project. Who is a stakeholder is increasingly a very broad question that needs
addressing, but in brief it includes public actors and all types of private actors that
may be part of or affected by the project. And stakeholders can be populations
across the world, as was highlighted in a recent Australian case – Gloucester
Resources Limited v Minister for Planning [2019] NSWLEC 7. In this case, Judge
Brian Preston considered stakeholders beyond the Australian border when deciding
to not grant permission for a coal mine, ie people overseas would be affected by
carbon dioxide emissions from coal; this is a form of cosmopolitan justice that is
becoming part of legal decision-making.
For the interdisciplinary energy scholar, it is important to consider that many issues
can arise that increase the risk to a project (whether it is being planned, constructed, in
operation or decommissioned). In this article, the aim is to detail a new range of issues
across the energy sector that are currently increasing the commercial risks in the
sector; these risks – justice risks – are identiﬁed in the next section.
3. The rise of ‘justice risks’
As legal theory suggests in the evolution of energy law, the issue of ‘justice’ has
become an emerging key driver of energy law formulation.10 It is becoming inﬂuential
alongside infrastructure, as was highlighted in the previous section. In terms of
business, there has been a focus around risks in terms of energy activities and, more
speciﬁcally, energy project development. The combined issue of justice and risks as
applied to energy project development has been underexplored, and also underappreciated in terms of commercial progress of energy projects, by the interdisciplinary
energy community.
Irrespective of COVID-19 and the new 2020 ﬁnancial crisis, the energy transition
has been underway, and that is clear both from energy research and practitioner literature. However, what has been evolving is the role for justice in that transition and how
it will be achieved.11 With greater justice, there will be a reduction in commercial risk.
Generally, the search for justice is driven by a need to rebalance a relationship that has
become unbalanced.12 That is why governments, companies, and individuals enter into
contracts. It is also why one goes to court, to ensure compensation or behavioural
change as a result of an imbalanced relationship. In this context, what is in essence
at stake is that an individual’s or group’s rights are being infringed. If you can
prove that, you can achieve change.
At its simplest, justice in the energy sector means the application of human rights
across the energy life cycle (ie from extraction to production, operation, supply,
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Ibid.
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‘Decarbonisation Pathways for Oil and Gas’ (2020) March (121) The Oxford Institute for Energy
Studies.

6

R Heffron et al.

consumption and waste management).13 When these rights are infringed, there is a call
for justice. Such a right may already be enshrined in legislation, or society may be of
the view that it should be and that public policy needs to change (and, following that,
new legislation will reinforce that policy). An individual or group may then test
whether the change has happened or will happen in the courts, such as is happening
in the energy and climate change cases discussed later in this article.
At the core of these calls for more justice in the transition are ﬁve forms of justice,
which are detailed below in brief (this article does not seek to go into depth on energy
justice, as this has been achieved by the literature)14:
.
.
.
.
.

Distributive justice focuses on burdens, risks, costs and beneﬁts;
Procedural justice assesses government and public decision-making and
processes;
Restorative justice aims to rectify or ameliorate existing harms or injustices;
Recognition justice aims to ensure that all social groups participate in decisionmaking; and
Cosmopolitan justice focuses on the impact of actions taken in one country on
people in other countries.

The aim here is to explore the recent phenomena that have arisen in terms of justice,
and what is referred to here as justice risks. These are risks that emanate from a greater
societal call for justice that is permeating how economies are run across the world. This
can be seen across the interdisciplinary energy journals which have had special issues on
‘justice’, such as Nature Energy (2016), Energy Policy (2017) and Applied Energy
(2018). In addition, there has been a notable and signiﬁcant rise in the inﬂuential economics literature in terms of justice issues. Economics since the 2007–2009 ﬁnancial
crisis has started to engage with this issue in a signiﬁcant way (one can follow the
work of leading economists such as Joseph Stiglitz (2012), Thomas Piketty (2015),
Walter Scheidel (2017) and Anthony Atkinson (2015)).15 Indeed, Thomas Piketty, in
his recent book Capital and Ideology (2020, 670), decries the issue and states that
despite living in a world of big data, public data on inequality is inadequate. Piketty
(2020) notes the key issue of inequality and climate change emissions, and from this perspective he highlights how this will cost economies (and more likely developing ones)
5–20 per cent of lobal gross domestic product (GDP), if not more (he cites the Stern
Review (2007) and the Intergovernmental Panel on Climate Change (IPCC 2018)
report), demonstrating that these effects may be accelerated as a result of pollution
and environmental damage since 2007.16

13
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Heffron and McCauley (n 5).
Ibid.
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2015).
T Piketty, Capital and Ideology (A Goldhammer tr, Belknap Press of Harvard University Press, 2020);
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Figure 2. Justice risks in project development (planning, construction, operation and decommissioning).
Source: created by the author (RJ Heffron, 2020).

Justice risks are the risks that result from society seeking more fairness, inclusiveness and equitable solutions, and resolving inequality in a variety of ways. In essence,
they aim to address a normative situation – the way society wants the world to be – to
provide a future pathway for societal development. Not all are legislated for directly or
in one place currently today, but together they demonstrate that they are now having a
key inﬂuence on the way business is developing.
Conditions in society have been changing for multiple reasons, but the increase in
data, the increased availability of technology, the ﬁnancial crisis of 2007–2009, the
COVID-19 pandemic and now the 2020 ﬁnancial crisis have created what can be
referred to as a ‘perfect storm of energy justice’17 whereby the opportunity for
justice to permeate the energy sector has arisen; as Plato stated, ‘Accidents and

17
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calamities … are the universal legislators of the world’.18 In this context it is proposed
that there is a new class of risks to energy activities and project development, and these
are justice risks. Twelve justice risks are identiﬁed in Figure 2; these have their roots in
the ﬁve forms of justice as mentioned earlier, but have been created by advances in
societal conditions; and they apply across the lifetime of a given project (ie from planning to construction to operation to decommissioning).
4. Justice risks
In this section, each of the justice risks identiﬁed in Section 3 is detailed in turn. The discussion of these risks is not meant to be exhaustive; its purpose is rather to open the scholarship and practitioner debate on the subject and to identify the core issues for each of
these justice risks. Figure 2 highlights that these justice risks are global, ie they are impacting on project development all over the world. Figure 2 also highlights that these justice
risks apply across the project life cycle from planning to construction to operation to
decommissioning. Finally, these justice risks, when resolved, address core justices
issues such as procedural, distributive, restorative, recognition and cosmopolitan justice.
4.1. Economic justice – addressing inequality and government support
After the economic crisis of 2007–2009, a revision of economic thinking occurred.
The education of economists across many countries has changed, and universities
that once relied heavily on neoclassical economics are now accommodating more
and broader economic perspectives. There has been an increased focus on inequality,
for example in Thomas Piketty’s Capital in the Twenty-First Century,19 and Jean
Tirole, a Nobel Prize-winning economist, stated in essence, in his book in Economics
for the Common Good,20 that justice (via law) has a key role to play in ensuring that
society can address the issues of the energy and climate crisis.
Changes to laws and government policy have increasingly begun to address issues
of inequality across all parts of our societies, including the energy sector. A government can enhance the economic standing of a particular beneﬁciary or group of beneﬁciaries to achieve a particular purpose – for example, a policy of granting subsidies
to owners of renewable energy assets in order to incentivise investment in such assets,
thereby accelerating the growth of such low-carbon power generation and reducing
carbon emissions. It is a form of procedural justice.
It has been argued that the role of government in transitioning to a sustainable
economy includes: (1) funding for science-based research; (2) using ﬁscal policy to
mobilise private capital into low-carbon investments; (3) public investment in sustainable infrastructure; (4) regulating behaviours to limit damage to and destruction of
ecosystems; (5) partnering with the private sector; (6) measuring and monitoring progress towards sustainability targets; and (7) transferring sustainable technologies to
developing countries.21

18
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Plato, The Laws (TJ Saunders tr, Penguin, 1970), 164.
See eg Piketty (n 15).
Tirole (n 15).
Steven Cohen, ‘The Role of Government in the Transition to a Sustainable Economy’ Huffpost (12
April 2014).
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Fundamentally, however, the energy transition is a matter of energy policy. Broadbased policy support is the premise of all other forms of government support. And with
197 countries having adopted the Paris Agreement – see Section 4.10 – that broad political support appears to exist in abundance.
But bold, ambitious commitments alone are just sentiment without being supplemented by more detailed policies and measures to support the achievement of
the commitments. A report from the World Economic Forum and Boston Consulting
Group (BCG) called not just for ambitious policy goals but for ‘a meaningful price
on greenhouse gas emissions, but also sector-speciﬁc regulations and incentives promoting remedies such as a switch from fossil fuels to renewable energies, electric
mobility, efﬁciency, green building standards – supported by accelerated
innovation’.22
While the Paris Agreement is a grand exercise of multilateralism in some
senses, it ultimately requires individual countries to pursue their own carbon
reduction programmes to achieve the collective goal. What has been done and
what still needs to be done can only be analysed on an individual country basis.
For example, in the UK, transition to a lower carbon economy has been government
policy for more than 20 years. The Climate Change Act 2008 imposed legally
binding targets for greenhouse gas reduction – initially set at an 80 per cent
reduction (against 1990 levels) by 2050. In 2019, the UK government pledged
the country would become net zero by 2050, and that pledge was enshrined into
law by increasing – to 100 per cent – the greenhouse gas reduction targets in the
Climate Chance Act.23 In furtherance of the targets the UK government has introduced ‘sector speciﬁc regulations and incentives’, but to date these have been
mostly focussed on a transition from fossil fuel-based power generation to lowcarbon forms of power generation.
The UK has had success in a transition to low-carbon power generation – notably
the massive expansion of offshore wind and a steep decline in coal-ﬁred power generation24 – but a sizeable portion of the UK’s power generation still comes from unabated carbon-emitting sources.25 And in any case, a total reduction in carbon
emissions from power generation alone is not enough to achieve this. Other sectors
including transport, heating of buildings and certain industries are major carbon emitters and have to play a role. In 2017 the UK government published its Clean Growth
Strategy, which set out a range of support initiatives in key areas including green
ﬁnance; business and industrial energy efﬁciency; domestic energy efﬁciency; heat;
transport; smart, ﬂexible power; natural resources; and the public sector. The nature
of support for each initiative varies, ranging from funding for research to public investment in infrastructure, subsidy schemes and regulation aimed at changing consumer
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World Economic Forum & BCG, The Net-Zero Challenge: Fast-Forward to Decisive Climate Action
(Insight Report) (WEF 2020).
Climate Change Act 2008 (2050 Target Amendment) Order 2019 (SI 2019/1056).
The current UK government’s plan is to shut down all coal stations by 2025.
In the third quarter of 2019 in Great Britain, 28.2 TW/h of electricity was generated through
gas-ﬁred generation, and 7.2 TW/h was generated through bio-energy. See OFGEM (2020).
Electricity generation mix by quarter and fuel source (GB). www.ofgem.gov.uk/data-portal/
electricity-generation-mix-quarter-and-fuel-source-gb accessed 20 December 2020.
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choices.26 The governments of some other countries have gone even further to support
the energy transition.
However, not all countries have gone as far. The US famously expressed its intention to withdraw from the Paris Agreement. And the commitments of other major
emitters including China, Russia and Saudi Arabia have been criticised as insufﬁcient
to achieve the objectives of the Paris Agreement.27 What is interesting is that many of
the countries deemed to have made insufﬁcient carbon reduction commitments are
also countries perceived to have lower standards of access to justice, whereas many
of the countries deemed to have made sufﬁcient carbon reduction commitments are
also countries perceived to have higher standards of access to justice.
In 2018 the United Nations (UN) secretary general called climate change ‘the most
systemic threat to humankind’. And here in 2020, the world faces an altogether different systemic threat to humankind. Some fear that the political momentum behind the
energy transition will be lost in the ﬁght against COVID-19 and that carbon reduction
measures will be deemed unnecessary expenses as recessions bite. But if global threats
to humanity – be they pandemics, war, famine or indeed climate change – have one
common thread, it is that they are solved through government action. The current
COVID-19 pandemic and accompanying economic crisis is an opportunity for government stimulus packages to be applied towards the research, the sustainable infrastructure and the subsidy initiatives needed to support the energy transition. As former US
President Barack Obama’s chief of staff Rahm Emanuel famously said, ‘You never
want a serious crisis to go to waste. And what I mean by that is an opportunity to
do things that you think you could not do before’.28
4.2. Taxation
Since the ﬁnancial crisis of 2007–2009, society has started to reassess the role of taxation.
The use of tax havens is now well documented, and there have been major leaks that have
promoted change (the Panama Papers and the Paradise Papers).29 As a result, more scrutiny is now being paid to international transactions, particularly because energy companies
were exposed as heavy users of tax havens. The Organisation for Economic Co-operation
and Development (OECD) is aiming, through several initiatives, to examine the issues
(particularly inequality) whereby the unfair world of international taxation30 is causing
injustice in the energy sector (and especially in the mining sector31).
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R Emanuel, ‘Let’s Make Sure This Crisis Doesn’t Go to Waste’ The Washington Post (25 March 2020)
www.washingtonpost.com/opinions/2020/03/25/lets-make-sure-this-crisis-doesnt-go-waste/ accessed 20
December 2020.
See both of the following: B Obermayer and F Obermaier, The Panama Papers (OneWorld Publications 2016); N Shaxson, Treasure Island (Penguin, Random House 2016 – original edition 2011).
RJ Heffron and J Sheehan, ‘Rethinking International Taxation and Energy Policy Post COVID-19 and
the Financial Crisis for Developing Countries’ (2020) 38(4) Journal of Energy & Natural Resources
Law 465.
RJ Heffron, ‘The Application of Distributive Justice to Energy Taxation Utilising Sovereign Wealth
Funds’ (2018) 122 Energy Policy 649; RJ Heffron, The Role of Justice in Developing Critical
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Nevertheless, a fundamental problem with taxation has to do with how it is
reported and manipulated in accounting practice and reporting, and that the direction of this relationship between tax and ﬁnancial reporting is unclear. What is
evident is that current tax systems across the world are deemed unfair, and
reform is needed.32 In this era of multiple calls for increased transparency there
will be signiﬁcant hazards ahead for tax and auditing ﬁrms such as the Big
Four.33 Additional obligations to justify decision-making and positions in tax
and ﬁnancial reporting are among the best solutions for the future, alongside
increased transparency. Steps forward to correct an imbalanced system will have
to be slow, and then in time considerations such as global taxes, as proposed by
Piketty, might be realistic options.34
The emergence of COVID-19 has resulted in general turbulence in political and
economic activity, and this creates change and uncertainty in the tax system. Therefore, there is an ongoing battle to ensure the tax system achieves its objectives. And
this is mirrored by the increased interest in accounting information by other stakeholders – witness the increased interest by environmental, energy and climate
change non-governmental organisations (NGOs) in accounting information regarding
the energy companies’ accounts.35 Taxation is an area that will increase in importance
in the future, and the focus will begin to broaden and be far more comprehensive than
just on the aforementioned area of disclosure and transparency (and on the Extractive
Industries Transparency Initiative). Moreover, how tax is reported, how much is paid,
how it is earned and how potential tax revenue is managed will be key issues of
concern – ie distributive justice will be of vital importance. Indeed, society overall
will look at how to restore justice within national and international tax systems and
how to correct the violations of human rights that occur due to the unjust international
tax systems.36
4.3. Project ﬁnance
Project ﬁnance has been described as ‘the most widespread ﬁnancial technique that
ﬁnancial markets have developed for the participation of private capital in unlisted
infrastructure … ’.37 In and of itself, however, project ﬁnance is climate agnostic –
it is best suited simply to whichever projects ensure and secure stable revenues over
the long term. In essence there is a matter here of distributive justice by nature.
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Minerals (2020) The Extractives Industry and Society, 7 (3), 855–863; and ID Qurbani, RJ Heffron,
and ATS Rifano, ‘Justice and Critical Mineral Development in Indonesia and Across ASEAN.’
(2021). The Extractives Industry and Society, Advance Access https://doi.org/10.1016/j.exis.2020.
11.017.
(1) EB Kapstein, Economic Justice in an Unfair World: Toward a Level Playing Field (Princeton University Press, 2006); (2) MJ Graetz, 100 Million Unnecessary Returns (Yale University Press 2008).
S Kells and ID Gow, The Big Four: The Curious Past and Perilous Future of the Global Accounting
Monopoly (La Trobe University Press 2018).
Piketty (n 15).
Bloomberg (Chasan, E), The Next Phase in Sustainability Disclosure Is Coming (12 October 2017)
www.bloomberg.com/news/articles/2017-10-12/the-next-phase-in-sustainability-disclosure-is-comingq-a accessed 20 December 2020.
Heffron and Sheehan (n 30).
Raffaele Della Croce and Stefano Gatti, ‘Financing Infrastructure – International Trends’ 2014(1)
OECD Journal: Financial Market Trends.
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Therefore, one of the core objectives of energy transition policy that seeks to uphold
distributive justice must be to ensure that all forms of ﬁnance – including project
ﬁnance – are directed towards low-carbon sustainable energy projects and away
from other energy projects.38
The adoption of the UN Sustainable Development Goals (SDGs) and the Conference of the Parties to the United Nations Framework Convention on Climate Change
(COP 21) Paris Agreement have increased attention on the role of ﬁnance in the transition to a low-carbon economy. The focus, however, has hitherto been concentrated
on the investment decisions of institutional investors.
Since the ﬁrst notable issuances by the World Bank in 2008, demand driven by
institutional investors’ ever-growing focus on environmental, social and governance
(ESG) criteria has seen the green bond market grow to over $250 billion annually.39
In the absence of regulation, the market responded with the emergence of voluntary
standards, such as the Green Bond Principles and the Climate Bond Standards,
against which issuers can have their issuances accredited by independent environmental rating agencies. Policymakers are now catching up; the EU has proposed a
regulation on the establishment of a framework to facilitate sustainable investment.40
The purpose of the regulation is to create a taxonomy (ie classiﬁcation criteria) for sustainable investments to encourage the movement of capital towards more sustainable
investments. Once in force, the regulation will apply to ﬁnancial market participants
offering ﬁnancial products as environmentally sustainable investments (eg asset managers and pension funds) and will be supplemented by other regulations, including one
imposing new disclosure and transparency requirements around the integration of ESG
criteria into investment decisions.41
But whilst green bonds are undoubtedly providing a major source of funding for a
transition to a low-carbon economy, in most cases they are not a source of project
ﬁnance in the true sense. Most green bonds are treasury bonds issued against the
balance sheet of large ﬁnancial institutions, governments and corporations.42 For the
development of individual energy projects, loans – from both commercial lenders and
development ﬁnance institutions – remain the dominant source of debt ﬁnance.
And the loan market now seems set to follow the trajectory of the bond market in
the green ﬁnance space. A power transmission project in Uruguay, sponsored by
Italian energy company Terna and ﬁnanced by the Inter-American Development
Bank and Banco Bilbao Vizcaya Argentaria (BBVA), claims to have closed the ﬁrst
limited-recourse project ﬁnancing based on ‘green loans’, in 2017. The loans for
that project were accredited against the Green Bond Principles. However, the Green
Loan Principles were subsequently created under the auspices of the Loan Market
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For example, the stated UK government policy recognises the need for ‘speciﬁc actions to mobilise
and accelerate ﬂows of private ﬁnance into key clean growth and environmental sectors at home
and abroad’. See HM Government, Green Finance Strategy: Transforming Financing for a Greener
Future, July 2019, 9.
See, for example www.climatebonds.net accessed 20 December 2020.
European Commission, Proposal for a Regulation of the European Parliament and of the Council on
the Establishment of a Framework to Facilitate Sustainable Investment (24 May 2018).
Regulation (EU) 2019/2088 of the European Parliament and of the Council of 27 November 2019 on
sustainability-related disclosures in the ﬁnancial services sector.
See, for example www.climatebonds.net/cbi/pub/data/bonds accessed 20 December 2020.
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Association, to establish a framework for green loan ﬁnancing.43 The core tenet of the
Green Loan Principles is that the proceeds of the loan must be used for a ‘Green
Project’.44 In practice this means that an assessment of the risks, costs, and beneﬁts
to the environment – and therefore society as a whole – form part of the lending criteria. In the absence of a justice-based approach, a bank, in forming its lending criteria,
would have no logical reason to assess risks, costs or beneﬁts other than those to which
it, as the lender, is directly exposed to (eg bankrupcty of the borrower).
Much like the Green Bond Principles, the Green Loan Principles are voluntary.
Nevertheless, the development of law, policy and market practice for green bonds
suggests that increased disclosure obligations on banks and ﬁnancial institutions
around environmental sustainability and climate risk are expected, creating an incentive for ﬁnancial institutions to hold loans that have been independently accredited as
‘green’. If the green bond market is anything to go by, a rapid expansion in green loan
ﬁnancing should be expected and this could play a vital role in ensuring the just energy
transition.
4.4. Bankruptcy
Financial underperformance is on the rise in the energy sector with the ongoing energy
transition.45 Many would argue that it has been an issue in energy companies, which
have tried to avoid environmental responsibilities.46 Bankruptcy in the energy sector is
on the rise. In January 2019, California’s largest electric utility, Paciﬁc Gas & Electric
(PG&E), ﬁled for bankruptcy, claiming liabilities of over $51 billion.47 The utility
argued that its ﬁnancial position had destabilised due to a heavy debt load as well
as wildﬁre-related liabilities. California regulators, however, argued that the utility’s
debt problem was of its own making. PG&E did not maintain an adequate and resilient
infrastructure, which resulted in devastating wildﬁres in 2018 alone.
The wildﬁres were responsible for the complete destruction of several California
towns and villages, and destroying over 19,000 homes. Damages have been estimated
to exceed $30 billion, and the utility entered into a $13.5 million settlement with wildﬁre
victims.48 On top of the civil liabilities, the utility also pled guilty to 84 criminal charges
of involuntary manslaughter that resulted in the maximum ﬁne of $4 million.49 However,
although PG&E is an investor-owned utility, the climate costs from these events will fall
on state and local governments, ratepayers, and taxpayers more generally. The costs are
not limited to privately owned utilities.
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See
eg
www.lma.eu.com/application/ﬁles/9115/4452/5458/741_LM_Green_Loan_Principles_
Booklet_V8.pdf accessed 20 December 2020.
The Green Loan Principles do not prescribe detailed eligibility criteria in themselves. But they do
contain a schedule of indicative Green Projects (eg renewable energy, energy efﬁciency).
See the dramatic fall in General Electric, the US company charted in the following book: T Gryta and
T Mann, Lights Out: Pride, Delusion and the Fall of General Electric (Houghton Mifﬂin Harcourt
2020).
See Heffron (n 8).
Sammy Roth, ‘PG&E Files for Bankruptcy Protection’ Los Angeles Times (29 January 2019).
JD Morris, ‘Fire Victims Seek Assurances on PG&E’s $13.5 Billion Bankruptcy Deal’ San Francisco
Chronicle (6 April 2020).
George Avalos, ‘PG&E Pleads Guilty to Criminal Charges in Fatal 2018 Camp Fire in Butte County’
The Mercury News (23 March 2020).
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This disaster has been termed the ﬁrst climate change bankruptcy in the world.
The human loss is incalculable. Unfortunately, the PG&E bankruptcy is only one
dramatic data point regarding the future costs of climate change that will affect
all utilities operating under the traditional central power station model. And
indeed, bankruptcy will increase as more climate change issues are considered
and increase the risk proﬁle of new projects but also existing, operating projects.
Both international and national climate assessments indicate that future weather
events will be more extreme and more frequent. However, today’s utilities were
built at a time that did not account for present climate risks or for future climate
volatility. Although utilities regularly complain about regulatory costs associated
with carbon emissions reductions, such compliance costs pale in comparison to
the other ﬁnancial risks ahead.
Risks to utilities are signiﬁcant. Severe weather will cause more ﬂooding and
more wildﬁres, which, in turn, will cause more outages. Outages will lower efﬁciency, raise expenses and increase costs to consumers. Further, as noted by the
PG&E example, failure to adequately protect against such events raises the real
possibility of incurring extraordinary civil and criminal penalties. Additionally, continued exposure to these liabilities will lower a utility’s valuation and, as a consequence, raise its cost of capital.
Future climate-related costs to utilities involve compliance, planning, infrastructure investments and investments in resilience. McKinsey and Company estimates
that the costs for US utilities to prepare against such events could be as much as $1
billion for each utility.50 The company also estimates that the cost of extreme
weather events will be roughly $1.7 billion per utility. In short, McKinsey argues
that investment in protecting against such future events is cost-effective.
There are various investment strategies that utilities can take to reduce risks and
future liabilities. As part of their internal management, environmental planning, risk
assessment and resilience planning should be mandatory. Additionally, utilities must
rethink their business models. They cannot continue to build large central power
stations, particularly those that burn fossil fuels. Additionally, investing in the
future must involve improving the grid as well as making investments in energy efﬁciency and energy storage, and in decentralised distributed energy resources such as
micro grids.51
The PG&E bankruptcy, in and of itself, is not an indication that bankruptcy threatens many utilities. Utilities will not go bankrupt overnight. The PG&E bankruptcy
does, however, provide other lessons for all utilities. If attention is not paid to
climate change, if climate change and resiliency investments are not made today,
then ﬁnancial exposure in the future will only increase. The smart utility of today,
as well as the smart utility of the future, must not only make preventative investments
in its central power station operations but must design new business models that
decentralise generation as well as transmission and distribution and that increase
energy efﬁciency and the use of renewable resources.
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Sarah Brody, Matt Rogers and Giulia Siccardo, Why, and How Utilities Should Start to Manage
Climate-Change Risk (April 2019).
Ibid; Hauke Engel, Per-Anders Enkvist and Kimberly Henderson, How Companies Can Adapt to
Climate Change (McKinsey & Co. report, July 2015).
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4.5. Disclosure and transparency
Several issues with an impact on the energy sector relate to disclosure and transparency.
While increased transparency and disclosure of payments made to foreign governments
and other similar information are in themselves positive developments, they also create
more risks for the companies active in the energy sector. International accounting standards
now require more disclosure speciﬁcally for energy projects.52 For example, the international Extractive Industries Transparency Initiative (EITI) requires signatory states
and investors to disclose the details of their taxation relationship, beneﬁcial owners of
companies and so on, with the EITI Secretariat monitoring the submissions.
There are several emerging legal instruments that countries are utilising to increase
disclosure and transparency. Many of these also create additional risk for energy companies. The ‘social licence to operate’ (SLO – the relationship between energy corporations and the local community, which is becoming formalised through a contract)
requires more transparency between an energy project developer and the local community, and some projects have been stopped recently when the terms of the licence were
not honoured, for example in high-proﬁle cases in Colombia.53 The SLO, as shown in
Figure 1, applies over the duration of an energy project and it will be transformative in
ensuring disclosure and transparency across the project life cycle.
The ‘energy ﬁnance reserve obligation’ (EFRO), also highlighted in Figure 1,
applies at the decommissioning phase of the project life cycle; however, if present
from the outset it will affect cost calculations of a project from the ﬁrst instance.
An EFRO requires, through legislative change, an operator to place money in
escrow equal to the estimated cost of decommissioning an energy asset, to ensure
that clean-up will be funded even if the operator goes bankrupt or sells the asset to
a company without the ﬁnancial capacity to pay for it.54
However, the most urgent challenge in relation to disclosure and transparency that the
energy industry is increasingly subject to is the so-called ‘environmental and social governance’ (ESG) movement and ESG disclosures. ESG can be deﬁned as ‘criteria [that] are
a set of standards for a company’s operations that socially conscious investors use to
screen potential investments. Environmental criteria consider how a company performs
as a steward of nature’.55 Unlike the traditional or normal corporate disclosures, ESG disclosure has its focus on non-ﬁnancial disclosures.56 The World Bank, while providing a
deﬁnition and deﬁnitive list of what ESG covers, states that key issues it includes are:
.
.
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E: climate change, carbon emissions, pollution, resource efﬁciency, biodiversity;
S: human rights, labor standards, health & safety, diversity policies, community
relations, development of human capital (health & education); and

For an overview of various transparency and disclosure initiatives globally, see G Mete, ‘Transition of
Global Governance of Energy and Extractive Sectors: Proliferation of Transparency and Accountability Initiatives’ OGEL 3 (2018) www.ogel.org.
RJ Heffron and others, ‘The Emergence of the “Social Licence To Operate” in the Extractive Industries?’ (2018) Resources Policy https://doi.org/10.1016/j.resourpol.2018.09.012.
RJ Heffron, ‘The Global Future of Energy Law’ (2016) 7 International Energy Law Review 290.
Investopedia (2020) ESG, www.investopedia.com/terms/e/environmental-social-and-governance-esgcriteria.asp accessed 20 December 2020.
Paul Brest, Ronald J Gilson and Mark A Wolfson, ‘Essay: How Investors Can (and Can’t) Create
Social Value’ (2018) 44 Journal of Corporation Law 205, at 211.
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G: corporate governance, corruption, rule of law, institutional strength,
transparency.57

Various ESG disclosure obligations are rapidly becoming more prevalent in home
states of major energy companies. The European Union, South Africa, Singapore,
Hong Kong, and the United Kingdom, among others, have instituted speciﬁc sustainability reporting regulations.58
The European Union has in many ways been the leader behind ESG disclosure
obligations. After the 2013 Directive 2013/34/EU,59 the European Union enacted
the Directive 2014/95/EU disclosure of non-ﬁnancial and diversity information by
certain large undertakings and groups.60 This directive requires certain large companies to provide a non-ﬁnancial statement containing information to the extent necessary for an understanding of the undertaking’s development, performance, position and
impact of its activity, relating to, at minimum, environmental, social and employee
matters, respect for human rights, anti-corruption and bribery matters.
The US, home to many major energy companies, has not been overly active in the
area. Other than the US Securities and Exchange Commission (SEC) 2010 guidance
on climate change disclosures, which tracks the traditional ‘materiality’ standards
for disclosure to date, the SEC has never mandated or provided speciﬁc guidance
related to ESG, despite some who are advocating for such disclosure rules.61 The
key issue in respect is what is meant by ‘materiality’ under the SEC; Rule 10b-5
states that it is illegal to ‘make any untrue statement of a material fact or to omit to
state a material fact necessary in order to make the statements made, in the light of
the circumstances under which they were made, not misleading … ’.62 The question
in this respect is whether speciﬁc guidance is needed given the universal nature of
the ‘materiality’ standard that applies to any and all disclosure considerations, no
matter what the topic. Are the risks related to ESG disclosure different than any
other disclosure risk? Does the non-ﬁnancial nature of ESG disclosure change
things in this respect?
Disclosure obligations and perhaps the lack of clear and workable rules have also
resulted in litigation around ESG disclosures. One example of this is the recent case
against ExxonMobil. The New York state attorney general’s ofﬁce’s investigations,
based on the New York anti-fraud law ‘Martin Act’, against ExxonMobil led to a
case against the company. The key claim was that ExxonMobil misled investors by
fraudulently employing two sets of books to calculate proﬁts and losses on investments
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World Bank (G Inderst and F Stewart), Incorporating Environmental, Social and Governance (ESG)
Factors Into Fixed Income Investment (World Bank Group 2018).
Jerry KC Koh and Victoria Leong, ‘The Rise of the Sustainability Reporting Megatrend: A Corporate
Governance Perspective’ (2017) 18 Business Law International 233, 237.
Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual
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Council Directives 78/660/EEC and 83/349/EEC (OJ L 182, 29.6.2013, pp 19–76).
Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014 amending
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undertakings and groups (OJ L 330, 15.11.2014, pp 1–9).
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and the risks it faced as governments act to reduce greenhouse gas emissions.63 The
New York Supreme Court found for ExxonMobil, stating that the New York AG
failed to establish that any investor was misled. It is noteworthy that the AG did not
prove its case under the Martin Act which has no scienter requirement to prove
fraud (unlike federal securities laws). The AG also chose not to appeal the case.
Regardless of the outcome, these type of cases are on the increase and highlight the
ESG risks the energy industry is facing today.
One of the difﬁculties energy companies face under the ESG disclosure obligations
are the unclear boundaries for shareholder resolutions that seek to limit the business
judgement of directors. Many such proposed resolutions are disguised as seeking
only disclosure of good/bad ESG behaviour, yet their clear purpose and hoped-for
effect is to limit the business choices available to a company and its directors. For
US companies, the SEC imposed some boundaries in its 2010 communication. The
boundaries, if any, for companies organised under the laws of EU nations and in
other jurisdictions are less clear.
A corollary or subsidiary issue relating to shareholder resolutions is the enforcement risks and potential outcomes if (1) a company’s shareholders pass an aggressive
ESG ‘disclosure’ resolution and (2) the activist shareholders behind it, who were
expecting materially changed business outcomes, think that the outcomes and/or disclosures do not meet the spirit (ie their expectations) of the resolution.
So far, the success of attempts by activist shareholders to win proxy resolutions have
been mixed at best. However, at ExxonMobil’s 2017 annual shareholder meeting, both
Blackrock and Vanguard, together controlling approximately $12 trillion in assets,
voted to require ExxonMobil to produce a report regarding climate change.64 Similarly,
Blackrock sided with Occidental shareholders, supporting their proposals because ‘it
was concerned about Occidental Petroleum’s pace of disclosure to date’.65
One of the key legal issue on the horizon is a corporation’s state law ﬁduciary
duties and Employee Retirement Income Security Act (ERISA) duties to maximise
its shareholders’ and employees’ value versus ESG considerations, which might be
in direct tension with value maximisation.
4.6. Insurance
After a crisis, insurance is also more difﬁcult to obtain. And in light of changes in the
commercial world alongside climate change issues, insurance for energy projects has
now become very difﬁcult to obtain. In 2019, coal projects found it very difﬁcult to get
insurance.66 This will have a knock-on effect where there will be a rise in cases where
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the insurer of last resort – the state – will need to become much more active, and as a
result, the public will increasingly question all the beneﬁts of fossil fuel development
and its continuation.
A key area here in terms of insurance is the future risk. Already investors are
nervous, as emphasised by a recent letter written by a large and signiﬁcant group of
investors to the US Federal Reserve System, outlining the risks posed by climate
change, the need for immediate action and how the ﬁnancial regulator has a lead
role to play.67 Indeed, it has long been recognised that action should have been
taken earlier in terms of risk and climate change;68 however, no company would
deem it satisfying to increase costs, and moreover, it has to be a premium that all companies are prepared to pay. There are, however, signs of change.
The global insurance industry, as stated, is beginning to increase the price of insurance for coal projects. Part of the challenge globally is the over-reliance on and technology lock-in to conventional energy sources. And there is a new challenge as well in more
affordable low-carbon energy that also meets national energy and climate goals. There is
a need for investment decisions to move towards a more long-term focus, and this is
expressed as a key issue by the actuarial profession in terms of managing risk regarding
climate change.69 In a similar way, a leading McKinsey report highlights that the lack of
diversiﬁcation in energy strategies by many companies and countries is a problem, and
that these stakeholders need to realise opportunities from decarbonization, which are less
risky,70 and in part due to current or anticipated future lack of availability of insurance.
Insurance risk is a justice risk that is fast emerging. It takes into account several of
the other justice risks and will result in increased application of justice in energy
decision-making. The capture of risk data is highlighting the exposure of conventional
energy sources to climate risk that results in increasing insurance costs and, therefore,
increasing borrowing costs. This is in part why early in 2020, the BlackRock Chairman
and Chief Executive Ofﬁcer stated, in his annual address to shareholders, that there
will be a major reallocation of capital towards sustainable investments that will be
driven by climate risk – and this is an important statement by a ﬁrm that manages
nearly $7 trillion in assets.71 And indeed, it is also signiﬁcant in this context that
BP would later write off £17.5 billion in assets from their balance sheet.72
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4.7. Environmental impact assessments
The environmental impact assessment (EIA) has been around since the 1980s, but only
now has it really begun to assist in developing a low-carbon economy. A procedure
that is required before an energy project can be permitted, it assesses the project’s
environmental and social impacts in detail from an interdisciplinary perspective.
This paper does not aim to go into particular depth on EIAs,73 but it does intend to
focus on how EIAs are impacting energy project development and creating risk for
those projects.
As Figure 1 shows, EIAs come into play at the outset in the project life cycle, at the
planning phase, and impact on the project risk immediately – hence their importance.
In essence, the EIA process concerns procedural justice at three levels – international,
national and local:
.

.

.

‘International: in securing ﬁnance for the project this will require an EIA to be
produced for the ﬁnancing institution under international banking standards –
the Equator principles (this may be different for a company who will ﬁnance
the project in-house or a national company who avails of ﬁnancing options
within the country but the likelihood is there would remain some environmental
impact statement produced);
National: Has to adhere to national EIA legislation and submit an Environmental
Impact Statement (EIS) which has to be approved before the project receives
permission to start; and
Local: The EIA process has to include several elements of public participation
and involve these local stakeholders in the plans for the development of the
project’.74

There also is an additional justice perspective, from a global point of view, where
the EIA process has to be seen as a success as it has in essence promoted the philosophical ideal that people are all world citizens – ie cosmopolitan justice.75 This will be
discussed further in the context of two cases in 2019, in Australia and Kenya.
The EIA process has placed certain limitations on development and ensured that
development that does occur is achieved with environmental protection as a core
aim from the beginning of the process. The legislation on EIAs has been changing
periodically at national and international levels since it was introduced, and in
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particular over the last decade, such that there are now further obligations to (1)
demonstrate a more independent process; (2) gather and utilise more data; (3)
examine the cumulative impacts of the project (with existing projects in the same
area); and (4) show consideration of alternatives (alternative projects). The EIA
process has become more strict in application at the national level, and also at the international level, for example where international banking rules (known as the Equator
Principles) now make the EIA a prerequisite for project ﬁnancing. Further, year-onyear the amount of data required in EIAs is increasing, with more data collection on
the socio-economic impacts of an energy project (such as will be highlighted below
in relation to the case law). Initiatives like the Equator Principles, while not nationally
enforced, are creating a momentum shift due to the international banks connecting
non-compliance with these principles as a project with greater risk; therefore, they
are no longer willing to support such projects. In this context what is deemed international ‘soft’ law in effect becomes ‘hard’ law.
It should be noted that there is additional support for EIA legislation at the international level, through an international agreement called the Aarhus Convention 1998
– known as the Convention on Access to Information, Public Participation in
Decision-Making and Access to Justice in Environmental Matters. This agreement
allows for public participation in energy projects, and public access to environmental
data, and is an agreement signed by 39 countries but with 47 parties to it. The result is
that there is added enforcement to national EIA legislation, but this was a convention
advanced by the United Nations Economic Commission for Europe (UN ECE) so is
limited mostly to the EU and neighbouring countries.
Two recent cases on EIAs demonstrate the new risk associated with the EIA, and
its vital role in project development. The interesting issue here too is that one example
is from the developed world and one from the developing world, which highlights that
the EIA is bringing in change. The EIA demonstrates that the collection and utilisation
of data are now changing the nature of what energy projects can be built by virtue of a
failure by certain projects to make it through the EIA process; and this is expected to
rise. Recent decision-making in the legal courts after EIAs were challenged, in particular in Australia and Kenya, demonstrated that the data on socio-economic beneﬁts and
other costings have proved inadequate and/or over-/under-estimated. Groups opposed
to particular energy projects are increasingly able to obtain data that challenges that of
the project developer.
In 2019, two coal projects were stopped, one in Australia and one in Kenya,
because their EIAs were considered unsatisfactory. The key reasons for the failure
were that the EIAs lacked completeness in terms of data provision, the poor assessment of the social and environmental impacts from the existing data, and that the projects’ positive economic contributions were overestimated.76 The amount of data that
must be presented in the EIA process is growing, and the link between EIAs, data and
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justice has already been identiﬁed.77 These latter two cases and others highlight the
rise of data, and data that is accessible, and they demonstrate how recent changes in
EIA legislation around the world have risen to prominence and are again increasing
the risk proﬁle of energy projects.
4.8. Climate change action
Climate change has often been described as ‘the challenge of our generation’, with
broad international consensus on the need to limit global temperature increases to
1.5°C above pre-industrial levels to reduce the risks and impacts of climate change.
Indeed, 189 of the 197 signatories to the 2015 Paris Agreement on Climate Change
have now ratiﬁed the treaty.78
Climate change litigation is increasingly being used as a tool to recover ‘the costs
of climate-related damage and adaptation, but also as a means to promote and accelerate policy change and the transition towards a lower global carbon economy’79 –
and this cost recovery can be described as an element of restorative justice. As of 12
April 2020, 1538 climate change litigation cases in at least 36 different countries had
been reported globally. The vast majority of these cases (1188) were brought in the
United States, with growing jurisprudence in other highly developed countries,
including Australia, the United Kingdom and New Zealand.80 Cases have also
been brought in the International Court of Justice, within the European Union
courts, before the Inter-American Commission on Human Rights and before numerous UN committees. A more recent development has been the trend towards cases
being brought in developing countries, including India, Pakistan, Uganda, Colombia
and the Philippines.81
Governments are most commonly sued in non-US cases, with the case law
showing that decisions relating to environmental assessment of projects and permitting
of developments, greenhouse gas reductions and trading and human rights are most
likely to be challenged in the courts. For example, in Urgenda Foundation v. State
of the Netherlands,82 the Urgenda Foundation successfully used a combination of
tort law and international law to argue that the Dutch government had breached its
duty of care to the Dutch people, under Articles 2 and 8 of the European Convention
on Human Rights, in failing to take sufﬁcient actions to mitigate and prevent climate
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change.83 This decision was upheld in Court of Appeal of the Hague, with the court
ﬁnding that the Dutch government was required to adopt stricter emissions reductions
targets, reducing emissions by at least 25 per cent on 1990 levels by 2020.84
The case law in the United States highlights a much more diverse approach to
climate change litigation. Most of these claims are founded upon a breach of
federal or state legislation, or the constitution. However, there is also growing jurisprudence emerging that relies on common law tort claims, and novel arguments, such as
the public trust doctrine, which ‘assigns the state responsibility for the integrity of a
nation’s public trust resources for future generations’.85
Almost 20 per cent of the cases in the United States, and 1 in 7 cases elsewhere, are
directly connected to projects and decisions in the energy sector.86 This ﬁgure seems
low given that ca 77 per cent of global greenhouse gas emissions are either directly or
indirectly linked to energy use. Not surprisingly, the cases that are brought often target
the most carbon-intensive energy projects – particularly coal, gas and oil projects.
An increasing number of climate change cases are being brought in the energy
sector against private corporations seeking to (i) hold them responsible for climate
change damage resulting from their projects; (ii) force them to incorporate climate
risk into their investment decisions; and (iii) disclose climate risks to their shareholders.87 It is this kind of climate change litigation that can expose justice risks by
shifting away from a narrow, purely project-level focus to legal interventions that
hold corporations directly to account for the climate consequences of their actions
through novel forms of litigation.88
Governments, private corporations and investors must consider the climate
impacts of projects in their decision-making during both the due diligence phase
and the environmental assessment and approvals process. Once approved, proactive
steps need to be taken to mitigate or prevent climate damage, and the exposure of companies to climate risks should be disclosed to shareholders. While this will not render a
company free from climate litigation, a lack of disclosure will likely increase the
potential for litigation risk.89 Importantly, many of these risks need to be assessed
on a cumulative basis, meaning that the importance of climate change litigation will
only continue to grow in the coming years.
4.9. Rules of foreign investment
Until relatively recently, the function and role of international energy arbitration was
relatively unknown to interdisciplinary scholars and to the general public. This was
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true both for investment arbitration between the foreign investor and the host state
where the energy investment takes place and for commercial arbitration between
private companies. Today the situation is somewhat different, especially for the ﬁrst
area, investment arbitration.
Recent cases in countries like Bolivia, Kenya, and Peru highlight key legal issues
such as the importance of EIAs, social licences to operate, and energy ﬁnance reserve
obligations, as well as energy justice issues. An ongoing case in Nigeria between the
Nigerian government and a foreign investor, with an award worth approximately $9.6
billion at stake, will be transformative on several issues.90 The ﬁrst question is whether
foreign investments should receive full protection, and the second question then arises
whether an energy arbitration case should be subject to advances in public policymaking. The answer should be a resounding ‘yes’, especially as an energy case involves
energy, environmental, and climate change issues and generally also includes
closely related issues such as international development, ﬁnance, and taxation. The
UK High Court stated in August 2019 that there was no public policy issue.
One of the areas where the tension is already mounting, and will probably continue
to do so over the next few years, is the wave of national bans against coal-based power
generation in Europe. The German company Uniper has indicated its readiness to
initiate a case against the Dutch government’s legislative move to phase out coalbased power generation by 2030 on the back of the Energy Charter Treaty. The case
would relate to Uniper’s coal-based generating facility in the Netherlands, which
was commissioned in 2016. The investment decision for the project was made in
2007 with cooperation from the Netherlands government at the time.91
The potential Uniper case against Netherlands is but one example of the difﬁcult
issues raised by the ongoing energy transition. Regardless of how one wants to
view the situation (public policy and climate urgency vs investor rights), the transition
risks for energy companies are clearly illustrated through this case.
If the energy transition is to happen, rules around investor protection will have to
recognise the transition and its foreseeability. The controversial issue in this respect is
the role and responsibility of governments in soliciting certain type of investments into
their respective countries and energy mixes, and the role and responsibility of private
undertakings making the investments. This will be an area of transformation over the
next decade and will put pressure on energy projects.
4.10. The 2015 Paris agreement
On 12 December 2015, meeting in Paris under the auspices of the UN Framework
Convention on Climate Change, 195 nations signed what has been hailed as an historic
climate agreement. The United States was a signatory to the agreement under the
Obama administration, only to have that commitment reversed by the Trump
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administration and soon to be restored under the new Biden administration. The agreement was recognised as a ‘turning point, that this is the moment we ﬁnally determined
we would save our planet’ and that the assembled nations ‘share a sense of urgency
about this challenge and a growing realization that it is within our power to do something about it’.92
The signatories pledged to reduce carbon emissions with the intent of keeping
global warming below 2°C while pursuing the more ambitious target of limiting temperature increases to 1.5°C from pre-industrial levels. The actual commercial costs of
implementing the Paris Agreement are difﬁcult, if not impossible, to determine
because the issue is susceptible to political polemics. From the right, the agreement
will cost tens, if not hundreds, of billions of dollars to implement. From the left, the
costs will be more if the levels of carbon reduction are not achieved. Recent reports
from the IPCC consistently argue that failure to address climate change now will be
much more expensive in the future.93 Even the Trump administration’s climate
report estimates that failure to address climate change will cost the United States 10
per cent of GDP by 2100.94
Although the short (11-page) agreement does not set legally binding emissions
limits, the parties committed themselves to a regime that requires them to report on
the progress of their commitments every ﬁve years beginning in 2020 (which has
been delayed until 2021 due to COVID-19).95
The Paris Agreement advanced earlier efforts, such as the 1997 Kyoto Protocol in
the Copenhagen Accord of 2009. The heart of the agreement requires signatory states
to announce their ‘nationally determined contributions’ (NDCs) to emission
reductions. The NDCs are accompanied by international norms to ensure transparency
and accountability. Additionally, the NDCs are intended to encourage states to ratchet
up their commitments to reduce carbon emissions every ﬁve years.
The NDCs form the heart of the agreement. They are determined by each signatory
rather than negotiated internationally. Notably, NDCs are required of all signatories
rather than a selected and limited group of developed nations. Although not legally
binding, they are subject to publicity. They are recorded in a public registry that is
available for public dissemination, and to date over 180 states have registered their
NDCs.96
The technical, economic and political complexities of climate change meant that
the conference would not, by itself, solve climate change problems, and the agreement
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was not cheered by everyone. Of most concern was the fact that even if every country’s
pledge to reduce greenhouse emissions is honoured and implemented, they would not
be sufﬁcient to reach the climate goals set by the convention. There are, though, signiﬁcant upsides to the agreement even if it fails to solve the problems of a warming
Earth.
In addition to the widespread adoption and commitment to addressing climate
change, the agreement, importantly, contains a human rights provision. Although it
was not included as an operative article, it was included in the preamble. The
human rights language directs participants to consider their environmental obligations
regarding human rights, including the right to health, the rights of indigenous peoples,
the rights of immigrant children, and the rights of other vulnerable populations.97
The conference was well attended, with over 19,000 government participants
including 150 heads of state. Additionally, there were more than 6000 representatives
of NGOs and businesses. This broad participation also generated a series of commitments from public actors from all levels of government and from the private sector.
Examples from the public sector include Mission Innovation, through which developed countries pledged over $19 billion per year in public ﬁnance by the year 2020 for
clean energy research, and the Global Covenant of Mayors, which involves over
10,000 cities and local governments committed to carbon reductions.98 On the
private side, the Breakthrough Energy99 Coalition spearheaded by Bill Gates includes
companies such as BNP Paribus, General Electric, Microsoft, and the Virgin Group.
Breakthrough Energy is a coalition of investors in clean technologies and was initially
funded with over $1 billion of capital.
The Paris Agreement may not eliminate the necessary level of carbon emissions;
however, it derives its importance from the fact that it has been widely adopted, is perceived
as an important initiative from multiple public and private actors, and has articulated for the
world a vision of a future with a cleaner environment and cleaner energy resources.
4.11. Rise in imagery and data
There is a rise in the use of imagery and data across the world. Both are having an
impact and increasing the risk proﬁle of energy projects. These are also both areas
of research growth as, particularly in law, both are utilised in and are valuable
sources of evidence in legal courtrooms and prior legal proceedings.
For example, personal technology is having a big impact in terms of using imagery
to change public policy; and it should be noted that images already play a role in both
criminal and civil legal systems. The difference now, however, is that personal technology has caused images to be accessible to all and to be captured by all. That this
should spread into mainstream society in terms of the effects of climate change
should be no surprise, but it is having a major effect. Key issues around personal
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decisions on where to live, lifestyle, and tourism will change, and are already inﬂuencing societal development. The literature is growing in this area alongside the realisation of the effects of this imagery.100
The literature on imagery to date has concerned mainly communication and
engagement practices;101 however, it is proposed here that the role of imagery has
become more powerful. There are some who argue that in processes such as an EIA
process, images are ‘made to ﬁt’ the reality they are intended to serve.102 But local
communities are increasingly utilising technology to hold energy companies accountable, and this is changing the behaviour of the energy companies who must ensure that
what they do in one part of the world does not impact their business in another part of
the world. Local communities can share and transmit images that become available to
other local communities worldwide.
Data is also becoming more readily accessible, and this is informing and inﬂuencing behaviour. For example, the use of data (already highlighted in terms of EIA projects in section 4.7) is becoming inﬂuential in courtrooms. There will be an impact,
then, on the risk proﬁle of a project as the project developer’s data comes under
increased scrutiny. However, data can also play a powerful role in a positive way
and thus, for some projects, it will reduce the risk as it shows the beneﬁts of such technology. For example, increasingly data is used to ensure more ﬂexibility is utilised in
the electricity system.103 Further, data is being utilised with artiﬁcial intelligence (AI)
to capture consumer usage in terms of electricity consumption and energy storage
technology, to increase consumer efﬁciency and reduce personal energy intensity.
As technology grows around AI and battery storage technology, this style of data management will ensure that low-carbon energy becomes even more of a viable and competitive source of energy than conventional energy.
4.12. UN sustainable development goals
The SDGs were unanimously adopted by 193 UN member states on 25 September
2015 as part of UN Resolution 70/1, ‘Transforming Our World: the 2030 Agenda
for Sustainable Development’.104 The SDGs were designed to follow on from the Millennium Development Goals and established the post-2015 global development
agenda until 2030. They comprise 17 goals, with an associated 169 targets and 232
indicators, which are used to measure performance.
The SDGs are wide-ranging in their design, providing a clear link between sustainable development and the international human rights agenda. As a result, the SDGs
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have been described as ‘integrated and indivisible’.105 Despite this, there has been
broad acknowledgement of the critical role that the energy transition will play in
achieving the SDGs, with SDG 7 – to ‘ensure access to affordable, reliable, sustainable
and modern energy for all’ – often described as a key enabler for all of the other
SDGs.106 This reﬂects the interlinkages between energy and poverty eradication
(SDG 1); reduction of inequalities (SDG 10); gender equality (SDG 5); jobs (SDG
8); climate change (SDG 13); food security (SDG 2); heath (SDG 3); education
(SDG 4); clean water and sanitation (SDG 6); sustainable cities and communities
(SDG 11); innovation, transport, and industrialisation (SDG 9); peace and security
(SDG 16), refugees and other situations of displacement.107
Achieving SDG 7 means providing access to electricity for 840 million people
globally, and signiﬁcant improvements to energy efﬁciency, and also requires that
clean cooking and heating fuels and technologies are provided to the 41 per cent of
the global population who currently lack them.108 While achieving SDG 7 is not an
insurmountable task, evidence suggests that progress is already too slow for the
2030 goals to be achieved.109 This problem is compounded when the enabler role
of SDG 7 in achieving the other SDGs is considered. To achieve SDG 7, investment
in this area needs to more than double the $US500 billion per annum currently being
spent, to $US 1.2 trillion per annum until 2030.110 Under the Addis Ababa Action
Plan, this investment will come not only from foreign aid but also from private
businesses, international trade and ﬁnance, and both public and private domestic
resources.111
The SDGs will facilitate the energy transition globally by accelerating the deployment of projects that reduce reliance on fossil fuels and help to mitigate climate
change. This has seen countries increase their investment in energy efﬁciency
measures, deploying more renewable energy projects and rolling out more transmission and distribution infrastructure to increase access to clean and reliable
energy. For areas where grid-connected power is not possible, this is reﬂected in the
growth of decentralised and distributed energy resources.112 Education and
capacity-building projects that improve knowledge sharing and technology transfers,113 as well as those that better engage with local communities and stakeholders,
are also being encouraged.
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A further impact of the SDGs is that they have brought human rights considerations within the energy sector into much starker focus, right down to the individual
project level. This means that particularly for companies and ﬁnanciers operating in
this sector, the global expectations around their conduct are rapidly changing, impacting their exposure to legal and regulatory, reputational, ﬁnancial, environmental and
social risks.114 In addition to companies being expected to comply with the UN
Guiding Principles on Business and Human Rights, the International Finance Corporation (IFC) Performance Standards, the OECD Guidelines for Multinational Enterprises, the International Labour Organsiation (ILO) Core Conventions, and the
Equator Principles, good corporate citizens are now expected to model the impacts
of the SDGs on their projects throughout their operational processes and supply
chains, as well as on their corporate governance decisions.115 Companies that adopt
this approach not only reduce their project risk by improving their social licence to
operate but also are more attractive to investors, ﬁnanciers and host governments by
facilitating a just, equitable and inclusive framework for economic development.
This enables companies to ensure that their operations do not increase justice risks
for their host communities and the environment.116
5. Conclusion
Prior to COVID-19 and the resulting ﬁnancial crisis, the world faced the challenge of the
energy transition. This latter issue had already added to and created risk in the energy
sector following the impact of the ﬁnancial crisis of 2007–2009. Fossil fuel projects
are associated with more risk, and recent developments have added further risk while
competition has begun to make an impact. Pre-COVID-19, low-carbon technology
was playing a signiﬁcant role in terms of competing against conventional energy
sources in terms of cost. However, and in addition, low-carbon energy development
has also been a way of diversifying an energy asset portfolio, and this perspective continued once it became more cost competitive. Now with the energy transition, the motivation for which is to ensure the world does not exceed a 1.5 to 2°C temperature rise, there
is a further reason for additional low-carbon energy development. In particular, health
and the impact of carbon dioxide emissions (particularly as suffered in urban areas)
have been key drivers of the motivation to build more low-carbon energy. These
latter reasons were key reasons why so many countries (195) signed and ratiﬁed the
2015 Paris Agreement, in which countries have all made a commitment to meet
energy and climate goals for 2030. Hence, overall, through a variety of different initiatives, there was major momentum for change prior to the outbreak of COVID-19.
What change COVID-19 will bring was an additional key question for this article to
consider. COVID-19 has had limited new impacts; rather, it has continued the impacts
that were happening before. COVID-19 shines a light on the materialisation of effects of
the last global ﬁnancial crisis (2007–2009) and a range of other developments that have
all materialised at the same time, so as to create a ‘perfect storm’ of justice risk issues (as
highlighted in Section 3). To be speciﬁc, it is our prognosis that COVID-19 has primarily
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caused a ﬁnancial crisis, and its effect is to accelerate the action that had already resulted
prior to COVID-19. We propose that COVID-19 has acted and is acting as an ‘accelerant’ in ensuring that there is a just energy transition.
The new ‘justice risks’ categorised in this article (shown in Figure 2) move society
beyond the traditional commercial risks that the energy sector considered previously.
These justice risks are more equitable and inclusive and capture issues across the full
energy project lifespan, from planning to construction to operation to
decommissioning.
A further aim of the paper is to engage with scholars and practitioners from across the
energy sector and highlight the role that these justice risks play in energy project development. For example, if project risk is not allocated to a project stakeholder prior to
the development of a project, then it will not happen. This is a reason why carbon
capture and storage has not yet happened in many countries: because between governments, companies and the public there has been no agreement of liability for the risk.
The result of identifying insurmountable project risk results is major asset devaluation;
that is a major worry across the energy sector and this is what COVID-19 may accelerate.
Witness, for example, one recent example where BP conducted a major revaluation and
announced that they have written off £17.5 billion in assets from their balance sheet.117
Increasingly, as identiﬁed in Section 4 where the 12 justice risks are detailed, these
will be considered even greater risks post COVID-19. The demands for a sustainable
recovery are growing, supported by the same major movements across society that
push for an inclusive energy transition. Many countries are already adopting policy
goals that aim to meet the UN SDGs, and these have instilled visions of societies
that are more inclusive. COVID-19 has placed societies on hold, economic growth
and development have slowed, and there is a push for a better world where development aims to be more inclusive. The 12 justice risks are an example of how this has
materialised and is materialising in the energy sector, in particular around project
development – with the 12 risks being economics; taxation; project ﬁnance; bankruptcy; disclosure and transparency; insurance; environmental impact assessments;
climate change action; rules of foreign investment; the 2015 Paris Agreement; rise
in technology – data and images; and the UN SDGs.
The changes in risk that we identify have resulted from a triad of issues: a health
crisis (a pandemic), a ﬁnancial recession (resulting from the pandemic and continuing
from the economic crisis of 2007–2009), and an ongoing energy transition (that is
largely technology driven). These risks aim to deliver a more inclusive and just
society (ie with characteristics of fairness, equity and equality). A realignment of
the energy mix of different countries will happen, and it will enforce change across
the energy sector. It is proposed here that new energy projects in a more risk-conservative world post COVID-19, and in the midst of a ﬁnancial crisis, will have to
contend with a clear and new set of justice risks that will determine (a) whether a
project will proceed in planning; (b) whether it will receive permission; and (c)
what the necessary standards and requirements will be that the project has to meet.
The world of risk management in energy project development is set to change fast,
and new data and knowledge will be needed as the energy transition accelerates to be
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more just, equitable and inclusive post COVID-19. The pandemic has advanced the
perfect storm of issues that put justice and – as put forward here speciﬁcally
– justice risks at the forefront of new project risk in the energy sector worldwide.
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